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As  it  18  impossible  for  the  human  mind  to  predetermine 
the  numerous  grounds  of  contention  which  may  arise 
among  the  members  of  a  numerous,  a  civilised,  and  an 
improving  society,  so  it  is  impracticable  for  the  Legis- 
lature to  provide  an  apt  remedy  for  every  case  that  may 
ocenr.  Our  Common-Law  Jurisdiction,  by  the  liberal 
interpretations  of  the  Judges,  and  the  beneficent  enact- 
ments of  tlie  Supreme  Power  in  the  State,  have  from 
time  to  time,  in  a  great  degree,  been  modified  and 
adapted  to  the  changing  conditions  of  society ;  but  the 
remedies  afibrded  at  law  can  only  be  obtained  through 
the  medium  of  determinate  rules  of  practice,  from  which 
the  freedom  of  our  constitution  will  not  permit  a  depar- 
tare.  Hence,  although  the  courts  of  law  administer 
justice  in  equity  according  to  the  facts  which  are 
brought  before  them,  in  the  cases  which  fall  within  their 
cognisance,  yet  there  are  many  instances,  where,  in 
consequence  of  the  restraint  under  which  they  labour 
from  their  confined  and  fixed  modes  of  proceeding,  they 
cannot  do  complete  justice.  Again,  the  exigences  of 
men  have  sometimes  been  at  variance  with  the  national 
pdicy,  and  evasions  of  the  law  have  been  resorted  to^ 
whidl  it  VTOuld  not  have  been  proper  openly  to  saoctioDy 
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although  it  perhaps  was  wise  not  to  oppose ;  and  when 
the  occasions  had  passed  in  which  they  were  introduced, 
it  has  been  discovered  that  the  practice  framed  upon 
them  had  become  so  deeply  rooted,  and  from  experience 
been  found  applicable  to  so  many  beneficial  purposes, 
that  it  was  'desirable,  if  not  absolutely- necessary,  that 
the  administration  of  the  law  should  in  those  respects 
be  qualified. 

It  is  obviously  possible  that  the  practice  of  another 
court,  although  likewise  definite  in  its  rules,  might  have 
been  so  far  different  from  that  established  in  the  ordi- 
nary courts,  as,  without  infringing  upon  their  jurisdic-* 
tion,  or  assuming  any  control  over  them,  to  preserve  the 
uniformity  and  purity  of  their  proceedings,  and  in  a 
great  degree  to  supply  those  defects  in  the  dispensation, 
of  justice  which  the  necessities  of  mankind  required.^ 
The  Court  of  Chancery  has,  in  its  rise  and  progress,  ta 
a  certain  extent,  been  a  tribunal  of  this  kind.  And  as 
it  has  derived  all  its  authority  from  the  peculiar  cha- 
racter of  the  principles  and  practice  of  the  Courts  o£ 
Common  Law,  it  is  with  relation  thereto  that  its- 
doctrines  will  be  considered  in  the  following  Treatise* 

The  Author,  being  sensible  that  to  obtain  a  compre^ 
hensive  knowledge  of  any  science  it  is  requisite  to  seek, 
a  knowledge  of  its  first  principles,  will,  in  devoting  his 
attention  to  the  complex  system  of  equity  which  is  ad* 
ministered  iu  that  court,  endeavour  to  trace  out  and 
arrange  the  general  rules  by  which  its  determinations , 
are  governed.  He  does  not  presume  that  he  can  offer 
to  the  public  a  complete  view  of  that  system :  for,  inde*. 
pMendently  of  his  own  disqualifications  for  sach  a  task, ; 
t)ie  foundations  of  the  jurisdiction  are  so  numerous,  the- 
reports  of  decided  cases  so  voluminous,  the  opinions  or. 
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the  lodges  oftentimes  so  conflicting,  and  the  difficulty 
t>f  condensing  tbe  subject  so  great,  that  such  an  attempt 
Vould  be  incompatible  with  the  duties  of  a  professional 
life.     The  Author,  nevertheless,  ventures  to  hope  that 
the  following  Work  will  be  of  some  advantage  to  the 
members  of  the  Profession,  and  indulges  the' belief  that  it 
will  be  useful  to  the  student,  and  that  it  will  be  found 
intelligible  even  to  the  general  reader.     To  those  who 
have'  professional  objects  in  view  he  is  desirous  of  ex- 
plaining, that  in  selecting  the  Authorities  he  will  endea* 
Your  to  introduce  those  which  are  the  most  valuable ; 
and  that  he  will  in  very  frequent  instances  add  others 
to  such  as  directly  support  the  propositions  to  which 
they  are  affixed,  for  the  purpose  of  facilitating,  if  it 
should  be  desired,  a  more  full  investigation  of  each 
subject.     He  need  not  apologize  therefore  to  any  of  his 
readers  on  account  of  the  copiousness  of  the  notes ; 
although,  by  some  they  may  be  considered,  to  a  certain 
extent,  an  encumbrance  to  the  Work  itself.     But  he 
feels  bound,  with  regard  to  defects  in  style,  in  justice  to 
himself,  to  remark,  that  the  nature  of  the  subject,  and  a 
wish  to  avoid  deviating  from  the  tenor  and  meaning  of 
the  Authorities,  will  sometimes  induce  him  to  use  ex- 
pressions, and  to  adopt  a  course  of  language,  to  which 
his  own  judgment,  if  unrestrained,  would  not  permit 
him  to  resort. 

The  Author  is  conscious  that  his  attempt  in  the  fol- 
lowing pages  may  by  many  persons  be  considered 
presumptuous ;  but  he  is  emboldened  to  make  it  public 
by  the  conviction  that  the  difficulty  attendant  upon  its 
execution  will  obtain  indulgence  from  the  more  liberal 
portion  of  his  readers.  He  disclaims  all  intention  of 
entering  the  lists  of  political  discussion,  but  at  the  same 
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time  ventures  to  anticipate  that  a  candid  perufal  of  the 
following  pages  will,  in  some  measurei  demonstrate  the 
incalAilable  benefits  which  the  due  administration  of 
the  doctrines  of  the  Court  of  Chancery  must  confer  on 
a  wealthy  and  commercial  nation,  and  tend  to  disperse 
those  false  prejudices  and  prepossessions  which  have 
been  too  generally  entertained  against  ks  jurisdiction. 

G.  J. 

I,  New  Square,  Lincoln's  Inn, 
Trinity  Term,  i8t8. 
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As  the  spirit  in  which  Equity  is  administered  in  thg 
Court  of  Chancery  cannot  be  fully  comprehended  without 
some  reference  to  the  rise  and  early  progress  of  that  court, 
the  Author  proposes  a  short  account  thereof  to  the  atten* 
tion  of  his  readera.  But  however  pleasing  it  might  be  to 
the  antiquary,  or  to  the  historian,  to  pursue  the  subject  with* 
the  closest  accuracy  of  which  his  materials  might  permit, 
such  minuteness  would  be  attended  with  little  additional 
advantage  to  the  lawyer.  And  as  it  would  be  at  variance 
with  the  Author's  general  design  to  go  into  a  detailed 
investigation  thereof,  he  does  not  pretend,  in  this  respect, 
to  oflfer  to  his  readers  the  result  of  deep  research.  He 
might,  perhaps,  without  incurring  the  imputation  of 
having  transgressed  the  fair  limits  of  an  inquiry  of  this 
kind,  have  deduced  an  opinion  respecting  the  earliest 
state  of  legal  government  in  this  country,  and  the  pro- 
bable effects  upon  it  of  the  Roman  invasion;  have 
explained  the  customs  of  the  Saxons  from  the  valuable 
stores  of  Csesar  and  Tacitus,  and  traced  the  uiiioii  of 
them  with  the  law*  of  the  Twelve  Tablea;  and  have 
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referred  to  the  possibility  of  the  office  of  Chancellor 
having  been  adopted  from  the  court  of  the  Roman 
emperors.  It  might  also  have  been  made  a  subject  of 
interesting,  though  mournful  investigation*  collaterally 
to  have  traced  the  decline  of  civilization  in  England 
after  the  treacherous  conquest  by  the  Saxons ;  to  have 
watched  the  natural  effect  of  Uiat  scheme  of  plunder  and 
oppression  denominated  the  feudal  system ;  and  to  have 
pointed  out  the  manner  in  which  it  not  only  checked 
the  further  development  of  the  energies  of  mankind, 
but,  by  opposing  discouragements  to  the  cultivation  of 
the  land,  and  attention  to  the  arts,  retained  the  great 
body  of  society  in  a  state  of  the  grossest  ignorance  and 
superstition.  It  seems,  however,  sufficient  for  his  pur* 
pose  to  observe  that  one  class  of  men  was  exempt  from 
the  general  degradation.  The  cleigy,  whose  spiritual 
mode  of  life  afforded  them  time  for  study,  and  whose 
connection  with  the  Papal  See  led  them  to  subjects  of 
serious  contemplation,  not  only  with  regard  to  church* 
liiffiiirs,  but  also  to  matters  of  state,  possessed  the  chief 
remains  q£  the  learning  and  experience  of  past  ages. 
And  the  reputation  of  these  advantages,  aided  by  their 
sacred  character  and  dignified  demeanor,  overawed 
their  secular  brethren,  and  reduced  them  in  a  great 
degree  to  a  state  of  spiritual  dependence.  Such  were 
the  relative  conditions  of  the  two  great  portions  of  the 
community  in  England  when  William  of  Normandy 
contested  with  Harold  the  right  to  the  crown,  and 
made  a  feudal  acquisition  of  this  kingdom.  William, 
however,  who  had  to  attribute  much  of  his  success  to  the 
assistance  of  the  Pope  and  clergy,  was  unable  to  relieve 
his  lay-snbjects  from  thi&ir  spiritual  bondage.  Indeed, 
be  on  the  contrary  found  it  necessary  to  encourage  s^ 
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BHHre  general  veneration  for  the  Pope»  and  to  increase 
in  some  respects  the  power  of  the  clergy. 

William  the  First,  by  changing  the  system  of  law 
from  that  which  was  simply  feudal  to  that  which  was 
strictly  so,  altered  the  nature  of  the  government.  But 
it  is  observable,  that  the  consequent  transformation  of 
the  national  council  in  which  he  presided  from  the 
Wittenagemote  to  the  Norman  Parliament,  was  merely 
a  conversion  thereof  from  an  assembly  of  allodial  pro- 
prietors  into  his  baron-court,  composed  of  the  same 
individuals  as  his  feudal  vassals*  The  rules  promul- 
gated with  regard  to  the  new  system  were  chiefly 
derived  from  Normandy,  and  were  interpreted  by  the 
French  lawyers^  but,  relating  of  course  to  feudal  polity, 
much  resembled  those  which  previously  prevailed.  And 
it  seems  probable  that  the  great  outcry  which  arose  and 
continued  during  the  reigns  of  some  of  the  Norman 
Princes  and  their  successors,  was  not  so  much  to  obtain 
an  alteration  in  the  laws  themselves,  as  to  prevent  their 
strict  interpretation,  and  the  application  of  them  to  those 
persons,  who,  in  case  the  scheme  of  Saxon  tenure  had  con* 
tinned,  would  have  been  independent  owners  of  the  land% 

The  bishops  and  inferior  clergy  during  Saxon  times, 
bad  been  accustomed  to  sit  in  the  courts  of  the  several 
lay-officers  of  corresponding  rank,    and  jointly  with 
them  to  administer  justice  in  respect  both  of  spiritual 
and  temporal  matters.     The  reign  of  William  the  First 
was  the  sera  at  which  these  jurisdictions  were  divided^ 
and  the  several  orders  of  the  clergy  allowed  to  with- 
draw themselves  from  the  courts  of  the  county  and  of 
the  lesser  divisions,   and  to  exercise   an  independent 
jurisdiction  in  certain  cases.     It  is  extremely  difficult  to 
ittcertain  the  precise  nature  of  the  ecclesiastical  author 
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rity  sanctioned  l^  this  sovereign,  but  it  is  easy  to  per- 
ceive that  the  clergy  from  the  time  it  was  permitted 
lost  no  xq^portunity  of  making  encroachments  upon  the 
civil  power. 

The  most  important  of  the  clergy  was  the  Chan- 
cellor, for,  independently  of  his  being  one  of  the 
most  elevated  and  often  the  highest  of  the  church 
dignitaries,  the  personal  confidence  of  his  sovereign 
which,  it  will  be  seen,  was,  from  the  nature  of  his 
duties,  necessarily  reposed  in  him,  rendered  him  one  of 
the  most  exalted  and  conspicuous  personages  in  the 
state.  It  will  be  unnecessary  to  refer  particularly  to 
his  office  previously  to  the  commencement  of  the  reign 
of  William  the  First :  for  it  does  not  appear  that  any 
material  alteration  therein  took  place  until  after  that 
time,  although  its  extent,  and  his  consequent  influence, 
were  undoubtedly  much  increased.  He  was  at  that  period 
the  Idng^s  chaplain,  confessor,  and  state-secretary,  and 
was  intrusted  with  the  management  of  vacant  prela- 
cies and  abbeys,  and  with  other  church  preferment  in 
the  possession  of  the  Crown,  and  also  with  the  guardian- 
ship of  the  infant  tenants  in  capite.  His  private  official 
duties  consisted  in  writing  or  revising  such  state-papers, 
commissions,  writs,  letters  and  grants,  as  were  to  be 
issued  by  authority  of  the  King,  and  in  either  affixing 
the  royal  seal  thereto,  or  advising  their  alteration  or 
cancellation:  and  his  more  public  duties  required 
him  to  sit  in  the  national  council,  there  to  act  as  the 
confidential  adviser  of  his  sovereign,  and  to  record  its 
proceedings ;  although  after  the  institution  of  the  Aula 
Regis  they  were  divided,  and  he  thenceforward  attended 
in  that  court  as  keeper  of  its  records,  and  not  only  as 
adviser  of  the  king  when  he  thought  fit  to  preside 
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therein,  but  at  other  times,  as  a  check  perhaps  to  the 
Grand  Justicier,  and  occasionally  sat  in  the  parliament 
as  the  king*s  deputy,  or,  as  it  has  since  been  termed^ 
his  prolocutor. 

As  the  laws  of  property  in  the  times  to  which  we 
have  referred  were  extremely  simple,  it  is  apparent 
that  cases  must  have  arisen  founded  upon  peculiar  cir-* 
cumstances,  to  which  the  application  of  the  general 
rules  of  law  might  have  been  productive  of  hardship. 
And  although  whilst  the  king  himself  presided,  the 
occurrence  of  such  an  evil  might  have  been  prevented- 
by  his  deciding,  with  the  advice  of  his  chancellor,  ac- 
according  to  conscience,  yet,  as  the  delegation  of  such 
a  discretionary  jurisdicton  to  the  Grand  Justicier  was 
never  conferred,  by  reason,  perhaps,  that  his  exertion  of 
such  an  authority  would  have  excited  the  suspicion  and 
jealousy  of  the  nobles,  and  probably  have  been  danger- 
ous to  the  king  himself,  it  seems,  after  the  appointment 
of  that  high  officer,  that,  without  the  interference  of 
some  extraordinary  power,  either  authorized  or  assumed, 
a  proper  measure  of  justice  could  not  in  all  cases  have 
been  administered. 

Besides  the  extra«judicial  duties  of  the  Chancellor 
in  the  instances  to  which  we  have  alluded,  it  was  part 
of  his  office,  in  the  absence  of  the  king,  to  settle,  at 
ooee,  diffisrences  between  persons  who  were  willing  to 
refer  the  matter  in  dispute  between  them  to  the  aihitra- 
tion  of  their  sovereign,  or  of  himself,  and  presented  a 
petition  for  that  purpose,  or  even  without  such  sulxnis- 
sion,  where  either  of  them  was  poor.  And  his  interpo- 
sition was  often  granted  on  behalf  of  the  weak  and  unpro- 
tected, to  secure  them  from  oj^ression  or  maintenance. 

The  habits  of  the  clergy  naturally  led  them  to  study  ;* 
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and,  in  times  of  companitiye  barbarism  and  ighoranoe^ 
their  chief  objects  of  attention  were  the  Latin  remnants 
of  antiquity,  many  of  which  related  to  the  Roman  law, 
and  the  labours  of  the  early  members  of  the  church 
which  had  been  saved  from  the  general  wreck  of  litera- 
ture in  the  middle  ages,  and  such  ordinances  and 
canons  as  had  from  time  to  time  been  promulgated  by 
the  Holy  See.  And  from  these  sources  they  derived 
the  principles  and  the  course  of  proceeding,  whereby 
their  determinations  in  the  tribunals  in  which  presided 
were  governed.  The  discovery  of  a  complete  copy  of 
the  FandectSy  in  the  reign  of  King  Stephen,  forms  a 
striking  sera  in  their  modes  of  proceeding :  for  from 
that  period  they  were  enabled  to  regulate  their  deci* 
sions  according  to  a  system  comparatively  perfect.  And 
here  it  may  be  observed,  that  the  very  different  cha- 
racters of  the  civil  law  and  the  common  enabled  them 
to  draw  distinctions  which  in  those  times  might  have 
appeared  extremely  plausible,  but  which,  nevertheless, 
in  fact,  were  made  with  the  view  of  accumulating  power 
and  emoluments  to  themselves.  In  proof  of  this  pro- 
position it  may  be  mentioned,  that,  before  the  Consti<- 
tutions  of  Clarendon,  enacted  in  the  reign  of  Henry 
the  Second,  whereby  it  was  declared  that  the  spiritual 
courts  were  incapable  of  enforcing  the.  payment  of 
debts  contracted  by  oath  or  promise,  they  insisted  upon 
breach  of  contract  being  an  offence  simply  against  con* 
science,  and  its  being  therefore  the  proper  subject  of 
iqpiritual  cognizance. 

,  Originally  the  legal  writs  were  issued  by  the  chan 
cellor  under  the  authority  of  the  king  and  council, 
merdy  for  the  purpose  of  bringing  the  parties  against 
whom  a  complaint  was  made  to  answer  for  their  conduct 
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in  his  supreme  court.     But  afterwards  they  were  con^ 
sidered  to  have  the  further  effect  of  giving  to  the  Grand 
Justieier,  in  the  absence  of  the  Sovereign,  competent 
authority  to  decide  the  matter  in  question.     And  as  by 
degrees  the  king  neglected  to  concern  himself  with  the 
ordinary  administration  of  the  law,  and  the  members  of 
the  council  also  withdrew  their  attendance,  the  issuing 
of  writs  became  part  of  the  official  duty  of  the  chan- 
cellor in  all  cases  to  be  brought  before  the  AtUa  Regis* 
And  it  may  be  remarked,  that  even  in  the  reign  of 
William  the  First  the  labours  of  the  Chancellor  were  in 
this  respect  so  heavy  that  it  became  necessary  to  dele^ 
gate  a  part  of  the  burthen.     The  persons  to  whom  this 
trust  was  confided  were  necessarily  men  of  learning,  and 
from  that  cause,  besides  his  natural  predilections,  were 
chosen  from  the  clergy.  We  accordingly  find  by  Polydorc 
Virgil,  who  compiled  his  history  in  the  reign  of  Henry 
the   Eighth,    that   **  instituit  (Gulielmus)  scribarum 
"  collegium  qui  diplomata  scriberent^  et  ejus  coUegii 
**  magistrum  vocavit  Cancellarium^  quipaulatim  supre* 
"  mus  effectus  magistratuSj  qualis  hodie  habetur.''  We 
learn  also  from  Fleta,  writing  of  his  own  time,  (the 
reign  of   Edward  the  First,)  that  to  the  chancellor 
**  associentur  clerici  honesti  et  circumspecti  domino  regi 
'*  jurati,  qui  in  legibus  et  consuetudinibus  AngUcanis 
**  notitiam  habeant  pleniorem  ;  quorum  qfficium  sit  sup* 
*^  pUcationes  et  querelas  conquerentium  audire  et  exami^ 
^^  nare,  et  eis  super  qualitatibus  injuriarum  ostensarum; 
*'  debitum  remedium  exhibereper  brevia  regis.** 

These  written  commands  could  not  be  revoked  by  a 
less  powerful  authority  than  that  under  which  they  werer 
issued  ;  and  therefore,  where  it  was  apparent  that  none; 
pf  the  writs  already  devised  would  meet  the  ca^e^.  it  bor 
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esme  usual  for  the  chancellor,  if  any  difficulty  existed 
in  ascertaining  the  real  nature  of  it,  or  any  doubt  arose 
as  to  the  kind  of  remedy  which  might  be  applicable  to 
it,  to  call  the  parties  before  him  in  order  to  inquire  into 
the  circumstances,  not  for  the  purpose  of  deciding  the 
question,  but  with  the  view  of  granting  such  a  writ  as 
in  his  judgment  would  enable  the  party  complaining, 
upon  giving  satisfactory  evidence  of  his  right  in  the 
icing's  court,  there  to  obtain  complete  redress.  And 
accordingly  Bracton,  who  wrote  as  early  as  the  reign 
of  Henry  the  Third,  alludes  to  the  distinction 
between  the  writs  which  hence  arose,  and  those 
which  had  been  previously  framed  and  sanctioned,  by 
declaring  that  **  qtuedam  brevia  formata  in  suis  ca* 
'*  ^hus  et  qtuBdam  de  cursiif  qtice  quidetn  mutari  non 
**  possunt  absque  eorundem  contraria  voluntary  autem 
*'  s^epe  variantur  secundum  varietatem  casuum.'^ 

The  rank  attached  to  the  office  of  the  chancellor, 
his  learning,  his  great  emoluments,  and  above  all  his  in- 
fluence with  the  king,  must  have  afibrded  him  under 
the  circumstances  to  which  we  have  alluded  the  means 
of  sustaining  with  dignity  and  splendor  a  very  power- 
ful authority  in  the  state.  Being  an  ecclesiastic,  he  was 
disposed  to  uphold  the  temporal  interests  of  the  Church, 
and  it  might  be  expected  that  when  called  upon  extra- 
ju^cially  to  consider  a  question  of  right  he  should  re- 
sort for  a  rule  of  decision  to  the  civil  or  canon  law ;  bu^ 
it  is  particularly  to  be  observed,  that  although  he  adopted 
modes  of  proceeding  derived  from  those  codes  as  more 
useful  to  him  in  the  exercise  <^  his  peculiar  functions, 
he  did  not  generally  judge  according  to  the  doctrines 
thereof.  The  performance  of  his  oflScial  duties  led  him 
to  a  knowledge  of  the  common  law,  and  his  judgments 
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iriim  cases  of  the  kind  abore  alluded  to  came  before  him, 
were  generally  formed  upon  its  principles ;  although  it  is 
probable,  that,  when  these  were  insufficient,  he  mighthave 
raorted  to  those  promulgated  in  the  Pandects.  His  judi- 
cial authority  however,  it  will  be  perceived,  was  hitherto 
extremely  limited,  and  as  it  was  in  a  manner  private, 
he  had  not,  even  as  late  as  the  reign  of  Edward  the  first, 
any  separate  public  court.  The  place  in  which  he  per- 
formed his  official  duties,  from  which,  it  may  be  observed, 
originated  what  is  now  termed  his  Common-law  Juris- 
diction, was,  as  we  have  already  seen,  very  early  denomi- 
nated the  Chancery ;  and  it  is  probable  that  to  this  was 
annexed  a  chamber  in  which  he  occasionally  sat  to  de- 
cide the  special  matters  which  were  brought  before  him. 
We  might  here  refer  to  statutes  by  which  authority  to 
adjudicate  was  given  to  the  chancellor ;  but  as  they  ap- 
plied to  exigences  which  were  temporary,  and  would 
require  much  reference  to  history  to  explain  them,  it  is 
thought  that  this  notice  thereof,  with  the  other  facts  al- 
ready mentioned,  will  be  sufficient  to  show  the  early  ad^ 
vancement  of  that  authority,  which,  although  so  far  as 
relates  to  the  equity  part  of  it  i^  chiefly  to  be  attributed 
to  other  sources,  would  perhaps  never  have  been  esta- 
bliahed  except  upon  the  foundations  above  describedr 

In  proceeding  to  consider  the  progress  of  the  Equity 
Jurisdiction  of  Chancery  it  is  first  to  be  remarked,  that 
ihe  natural  effect  of  civilization  and  improvement  under 
a  liberal  form  of  government  tended  very  much  to  con« 
vert  that  superstitious  awe  of  ecclesiastical  things  which 
it  had  been  the  practice  of  the  clergy  to  inculcate  in  the 
into  a  more  rational  veneration  for  the  established 
sligion.     And  this  cause,  added  to  the  checks  which 
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their  encrdachments  had  received  from  the  LegisIatQiv, 
indiu^ed  them,  in  pursuing  their  own  aggrandizement, 
to  resort  to  means  somewhat  different  from  those  which 
they  had  formerly  adopted,  and  to  seek  by  their  inge* 
nuity  what  they  might  otherwise,  perhaps,  have  attained 
by  the  exertion  of  influence,  or  the  direct  assumption  of 
power.     There  had  always  existed  a  natural  jealousy 
against  the  conveyance  of  lands  to  the  Church ;  and 
therefore  from  very  early  times  such  transfers  had  been 
prohibited,  except  with  license  from  the  King.     And 
with  relation  to  this  restraint  it  may  be  observed,  that^ 
even  before  the  aera  here  aUuded  to,  where  the  clergy 
could  not  overawe,  they  seem  to  have  resorted  to  eva- 
sions of  the  prohibition.     Edward  the  First  however^ 
having  by  the  positive  statutes  which  he  caused  to  be 
passed,  exhausted  in  this  respect  all  their  means  of  direct 
perversion  of  the  Common  Law,  they  turned  to  their 
favourite  resource,  and  finding  that  in  the  Civil  Law  a 
distinction  was  made  between  a  right  of  actual  posses- 
ion, and  a  right  to  the  beneficial  enjoyment  of  property, 
they  took  immediate  advantage  of  the  hint ;  and  when 
an  accession  of  real  estate  offered,  caused  the  same  to  be 
transferred  in  a  l^al  manner  to  some  person  in  whos^ 
int^rity  they  could  confide,  and  who  was  capable  of 
holding  it  by  the  rules  of  law,  upon  an  agreement,  or  to 
the  intent,  that  he  should  permit  them  to  receive  the 
rents  and  profits  thereof  as  the  same  should  accrue.  The 
fulfilment  of  this  trust,  which  was  declared  by  them  to 
be  of  a  moral  nature,  they  held  to  be  binding  upon  the 
e<macience  of  the  party  to  whom  the  property  had  been 
conveyed,  al^ugh  it  vvas  in  direct  evasion  of  the  positive 
laws  of  the  state*    And  the  beneficial  interest  thus  det 
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rived  to  the  church  was  from  the  circumstances  of  its 
limitation  generally  of  a  secret  nature,  and  was  termed 
the  use. 

For  compelling  the  fulfilment  of  the  obligation  thus 
introduced  the    clergy  naturally  looked  to  the  Chan-* 
cellor,  who  from  his  peculiar  situation  and    authority 
was  better  able  than  any  other  of  their  body  to  enforce 
obedience  to  his  commands.     But  the  principle  which 
dictated    the  breach  of  confidence    likewise  operated 
to    render   a  voluntary  attendance    of  the  person   so 
offending  improbable,  and  when  he  was  present  made 
him  unwilling  to  disclose  the  trust :  and  hence,  upon  a 
jurisdiction  on  this  subject  being  assumed,  it  was  requi- 
site that  settled  forms  of  proceeding  should  be  esta- 
blished.     The  difficulty,  last  alluded  to  was  in  most 
cases  surmounted  where  the  party  was  in  attendance, 
by  putting  him  upon  his  oath  according  to  the  mode  of 
proceeding  in  the  Canon  Law,  which  perhaps  may  be 
said  to  have  been  a  kind  of  influential  auricular  con- 
fession ;  but  it  was  not  until  the  Chancellorship  of  John 
Waltham,  Bishop  of  Salisbury,  in  the  reign  of  Richard 
the  Seooi)^,  that  the  mode  of  compelling  his  presence, 
or  even  of  enforcing  a  discovery  by  public  authority,  was 
devised.     This  prelate,  intei-preting  liberally  the   au- 
thority conferred  on  him  by  the  13  Edw.   1,  c.  24, 
of  framing  new  writs  in  cases  to  which  those  already 
existing  did  not  apply,  adopted  a  process  which  was 
framed  according  to  the  civil  law,  and  issued  the  writ 
of  subpoena  returnable  before  himself.   By  this  device  he 
compelled  a  party  whose  conscience  appeared  to  him  to  be 
bound,  under  a  severe  penalty,  to  appear  and  to  answer 
upon  oath  to  the  charge  made  against  him,  and  to  make 
open  confession  respecting  the  alleged  breach  of  faith. 
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With  regard  to  tlie  discovery,  it  seetts  hnportant 
fiirtlier  to  remark,  that  it  was  a  very  sure  method  of 
eliciting  the  truth,  as  prevarication  or  perjury  brou^ 
the  party  guilty  of  it  within  the  cognizance  of  the 
spiritual,  if  not  of  the  temporal,  courts.     And  we  TAsf 
observe,  with  reference  to  the  original  jurisdiction  of 
Chancery,  that  it  might  have  been  found,  that  through 
the  medium  of  the  proceedings  adopted  therein  the 
Chancellor  could  in  some  mstances,  by  putting  a  pafty 
upon  oath,  get  more  completely  at  the  merits  of  the 
case,  and  thus  afford  assistance  to  the  courts  of  law,  ot 
by  his  power  or  control  over  such  person,  enforce  mote 
satisfactory  retribution  than,  even  if  a  writ  were  framed 
for  the  purpose,  could  be  attained  at  law.    And  it  is 
not  improbable  that  successive  Chancellors  acting  upon 
such  principle,  and  finding  the  beneficial  result,  in  some 
instances,  of  such  an  interference,   were  induced  to 
adopt  a  similar  course  in  others,  and  even  with  respedt 
to  cases  which  had  been  previously  adjudged  At  law, 
and  in  respect  of  which  their  interposition  would  neces- 
sarily have  had  the  appearance  of  more  direct  innova- 
tion.    And  it  is  also  worthy  of  notice,  with  relation  to 
this  practice  in  cases  of  the  description  last  mentioned, 
that  although  they  could  not  have  overruled  the  judg- 
ments of  the  courts  of  law,  they  might  have  been  able  to 
induce  the  successful  party  to  abide  by  their  decisions,  and 
to  restrain  him  from  pursuing  the  legal  advantages  which 
he  had  gained ;  and  that  this  interference,  even  if  pardon- 
able, would  naturally  have  been  considered  an  encroadi- 
ment  on  the  ordinary  jurisdiction :   and  it  cannot  be  de- 
nied, that  they  might  in  some  instances,  in  whidi  no  equit- 
able circumstances  of  exception  af^ared,  have  gfven'reUef 
in  actual  derogation  of  those  judgments    But  tvbedier 
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they  did  so  or  not,  and  whether  their  motive  was  ihe  benefit 
of  the  community,  or  the  increase  of  their  own  personal 
foiw&r  and  dignity,  it  seems  unnecessary  to  inquire.  Cer- 
tain it  is,  however,  that  this  exercise  of  their  authority 
excited  strong  feelings  of  prejudice  in  the  nation,  and 
that  many  petitions  were  presented  to  the  sovereign  for 
obtaining  redress  of  the  grievances  conceived  to  arise 
therefrom.  And  in  the  reign  of  Richard  the  Second 
such  appeals  from  the  Commons  to  the  King  are  found 
with  reference  to  its  simple  interference,  and  also  to  its 
interposition  after  judgment  at  law.  But,  although 
these  petitions,  if  replied  to  at  all,  generally  received 
evasive  answers,  'the  Legislature,  upon  grounds  of  public 
policy,  and  to  preserve  the  rights  of  the  territorial  lords, 
interfered  to  prevent  the  practice  of  uses  for  the  benefit 
of  the  Church,  and  by  the  15  Richard  2,  c.  5.,  enacted, 
that  no  purchase  of  lands  should  be  made  in  such  a 
Baanner  that  any  religious  or  spiritual  person  should 
take  the  profits,  upon  pain  of  forfeiture  to  the  king,  or 
other  lords,  according  to  the  form  of  the  Statute  of 
Mortmain.  By  this  enactment  conveyances  to  uses,  in 
the  instances  to  which  it  applied,  were  rendered  fruit- 
less. But  the  power  assumed  by  the  chancellor  over 
such  matters  was  not  annihilated  or  impeached.  It 
still  remained  to  be  exercised  upon  transfers,  for  the 
benefit  of  lay-persons,  and  an  occasion  soon  offered, 
of  bringing  the  doctrine  again  into  frequent  applica- 
tion. 

During  the  calamitous  civil  wars  between  the  houses 
of  Ywk  and  Lancaster,  attaints  and  forfeitures  there- 
upon were  frequent ;  and  as  the  common  law  in  these 
reipects  regarded  merely  the  actual  ownership  of  the 
lands^  it  naturally  occurred  that  the  raising  of  a  use  or 
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beneficial  interest  therein  distinct  from  the  possesstoti^ 
might  be  made  the  means  of  avoiding  this  consequence 
of  the  feudal  tenure.  Hence  it  became  a  common 
practice  with  those  land-owners  who  entered  into  the 
controversy,  to  transfer  iheir  estates  absolutely  by 
feoffment,  or  by  other  legal  means,  to  some  confidential 
person,  to  hold  the  same  ;  and  during  the  continuance 
of  the  war  to  pay  over  the  rents  and  proceeds  to  the 
feofibr,  or  as  he  should  direct ;  and  at  its  termination 
to  re«convey  the  estate.  This  practice,  which  was  begun 
in  the  commencement  of  the  reign  of  Henry  the  fourth, 
afforded  the  opportunity  to  which  we  have  just  alluded, 
for  the  Chancellor  to  exercise  a  more  frequent  and 
extensive  jurisdiction.  And  the  barons,  or  indeed  any 
of  the  proprietors  of  land,  during  the  state  of  uncertainty 
as  to  which  party  would  ultimately  prevail,  do  not  seem 
to  have  protested  or  petitioned  against  his  interference 
in  this  respect,  lest  perhaps  they  should  thereby  deprive 
themselves,  or  their  families,  of  the  possible  advantages 
which  might  be  derived  therefrom.  And  it  may  be 
remarked,  that  the  system  of  uses  was  also  shortly  after- 
wards  resorted  to,  for  the  purpose  of  avoiding  other 
incidents  of  the  feudal  tenure,  which,  with  the  progress 
of  society,  were  found  to  be  inappropriate  or  oppressive. 
Although  the  Chancery  and  the  name  of  the  hig^ 
officer  who  presided  therein  are  mentioned  in  mimy 
early  statutes,  it  is  not  until  the  latter  portion  of  the 
reign  of  £dward  the  Third,  that  a  statute  is  met  with 
which  can  be  considered  to  give  any  sanction,  or  even 
to  bear  any  reference,  to  the  peculiar  or  equity  part  of 
his  jurisdiction.  By  the  36  Edward  3.  c.  g.  which 
forms  part  of  a  capitulary  of  very  comprehensive  articles 
granted  by  the  king  with  the  assent. of  Pai*liamenty  it 
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Wtts  ensicted' that  ^*  if  any  man  feel  aggrieved  contrary  to 
any  of  the  articles  above  written^  or  others  contained  in 
divers  statutes,  and  wHl  come  into  the  Chancery,  or  any 
for  him,  and  thereof  make  complaint,  he  shall  presently 
there  have  remedy  by  force  of  the  said  articles  and  sta- 
tutes, without  elsewhere  pursuing  to  have  remedy/' 
Although  this  provision  cannot  be  considered  to  have 
laid  the  foundation  of  the  extraordinary  jurisdiction  of 
the  chancellor^  it  might,  according  to  the  liberal  inter- 
pretations of  those  times,  have  been  regarded  as  having 
conferred  upon  him  a  more  extensive  and  a  better^sanc- 
tioned  authority  than  he  had  previously  any  right  to 
exercise.  But  whether  his  jurisdiction  were  assumed 
or  delegated,  it  ia  obvious,  that  when  once  established, 
the  more  diligently  he  and  his  officers  exerted  their 
ingenuity  in  the  framing  of  new  writs  to  the  courts  o£ 
law,  the  more  confined  would  be  the  opportunity  or 
necessity,  of  his  extending  it.  And  it  is  a  matter  of 
fact,  that  after  the  reign  of  this  monarch  the  number 
of  the  Writs  to  the  courts  of  law  were  little,  if  at  all,, 
increased. 

In  the  legal  history  of  nations,  and  in  our  own  coun* 
try  in  particular,  it  has  often  happened  that  from  alter- 
ations in  the  state  of  society,  or  from  accidental  causes, 
the  administration  of  justice  has  required  modification  ; 
and  without  any  positive  interference  of  the  supreme 
power  in  the  state  to  produce  the  necessary  change,  the 
same  has  been  brought  about  by  indirect  means  and  has 
attained  a  consummation  far  more  excellent*  than  that 
which  any  human  legislator  could  have  previously  de- 
vised. The  increase  of  the  writs,  although  perhaps  not 
prohibited,  appears  to  have  not  been  enjoined,  and  the 
period  to  which  we  here  refer  was  probably  the  crisis^ 
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wheit  the  simple  but  liberal  jurisdiction  of  the  Common 
Law  was  found  to  be  incompetent  to  the  investigatioii 
and  determinaticm  of  cases  for  which  writs  had  not  been 
already  framed,  and  when  therefore  they  must  hare 
assumed  new  modes  of  practice,  or  in  some  instances 
have  abandoned  their  own  principle  of  administering 
justice  in  equity.  The  course  of  proceeding  adopted 
by  the  chancellor  enabled  him  in  a  great  measure  to 
supply  the  defect  which  would  otherwise  have  existed  ; 
and  although,  as  the  knowledge  of  the  due  fimits  within 
which  his  authority  ought  to  haye  been  confined  could 
not  perhaps  at  first  be  clearly  ascertained,  he  might 
occasionally,  and  perhaps  unconsciously,  have  trans- 
gressed them,  it  will  in  the  sequel  appear  that  now, 
from  the  experience  of  past  ages,  and  the  application  of 
the  talents  and  industry  of  a  long  succession  of  enlight- 
ened Judges  to  the  subject,  the  due  bounds  of  his  juris- 
diction have  been  for  the  most  part  declared,  and  that 
the  system  which  has  resulted  therefrom  not  only  sup- 
plies, in  a  great  measure,  the  demands  c^  the  commu- 
nity for  justice  in  cases  in  which  relief  could  not  be 
attained  at  law,  but  that  it  administers  the  same  in  the 
most  liberal,  appropriate  and  beneficial  manner. 

Notwithstanding,  however,  the  advantages  which 
arose  from  this  jurisdiction,  and  the  parliamentary 
recognition  which  it  had  received,  and  a  further  enact- 
ment of  the  1 7  Rich.  2,  c.  6,  by  which  the  authority  of 
the  Chancellor  was  not  only  further  acknowledged,  but 
protected,  it  appears  that  from  a  prejudice  against  his 
extraordinary  jurisdiction,  as  contrary  to  the  common 
law,  and  a  jealousy  of  its  apparent  infringement  thereof, 
or  from  an  actual  interference  therewith,  petitions 
s^inst  his  exertion  of  it  were  continued  until  the  reign 
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of  Heiury  tke  6th.    And  although  theae  applications 
were  not  directly  acceded  to,  they  appear  to  have 
produced  from  time  to   time   some  effect.     By  the 
4kh  Hen.  4»  e.  23,  the  judgments  of  the  ordinary  courts 
weie  rendered  effective  until  reversed  in  due  course  of 
I%w ;  and  by  the  15th  Hen.  6,  c.  4,  it  was  directed,  that 
no  writ  should  thenceforth  be  granted  until  surety  should 
bc^  iound  to  satisfy  the  party  aggrieved  for  his  damages 
md  expeMes,  if  the  matter  should  not  be  made  good 
which  should  be  contained  in  the  bill.     Lord  Coke,  in 
hia  Cooameatary  (3d  Institute,)  upon  an  earlier  statute 
than  any  of  thoqe  to  which  we  have  just  specifically 
refeiredf  namely,  the  27  £dw.  3,  c.  1,  whereby  the 
penalties  of  pramunire  are  directed  against  such  per- 
sons as  should  draw  others  out  of  the  realm  for  the 
determination  of  matters  cognisable  in  the  king's  courts, 
or  who  should  sue  in  the  court  of  any  other,  to  defeat 
fur  impeach  the  judgments  given  therein,  cites  several  in- 
stances oi  later  date  than  the  reign  of  Hen.  6,  in  which 
a  writ  oi  pramiunire  had  been  taken  out  for  procuring 
relief  in  Chancery  after  a  judgment  at  law.     And  from 
these  cases,  as  well  as  from  the  statutes  alluded  to,  it 
seems  that  the  distinction  between  affecting  to  reverse 
a  legal  decision  of  such  a  solemn  nature,  and  restraining 
a  party  from  enjoying  the  benefit  of  it,  when  obtained  by 
fraudulent  or  by  other  inequitable  means,  was  previously 
recognized.     But,  nevertheless,  the  question  of  the 
Chancellor  s  power  in  this  respect  was  not  formally  and 
conchisively  determined  until  the  reign  of  James  the  1  st, 
when,  upon  a  very  deliberate  consideration  of  it,  that 
mmiarcii  dedared,  that  it  being  made  to  appear  to  him 
that  the  Chancery  was  not  within  the  statutes  relating 
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to  judgments  above  mentioned,  he  approved,  ratified, 
and  confirmed  the  practice  of  that  court,  and  commanded 
that  thereafter  the  Chancellor,  or  Keeper  of  the  Great 
Seal  for  the  time  being,  should  not  desist  from  giving  to 
his  subjects,  upon  their  several  complaints  then  or  there* 
after  to  be  made,  such  relief  in  equity  (notwithstanding 
any  proceedings  at  law  against  them)  as  should  stand 
with  the  merit  and  justice  of  their  cause.  By  this  de- 
termination was  finally  settled  a  point  of  jurisdiction  of 
the  greatest  importance  to  our  inquiry,  not  so  much  in 
regard  to  its  own  application,  as  from  its  corroborating 
the  fact,  -that  in  this,  and,  therefore,  probably  in  many 
other  instances,  the  Chancellor,  from  a  remote  period, 
had  an  equity  jurisdiction  in  some  degree  collateral 
with  that  of  the  ordinary  courts. 

The  authority  of  the  Chancellor  then,  not  only  in 
respect  of  the  doctrine  of  uses,  but  also  with  regard  to  his 
adjudicating  in  certain  cases  which  could  not  with  justice 
be  determined  at  law,  may  be  considered  to  have  been 
early  established,  if  not  entirely  by  positive  enactment, 
by  that  common  consent  and  custom  upon  which  almost 
all  the  courts  of  justice  in  this  kingdom  are  founded. 
Without  entering  into  further  particulars,  we  may 
observe,  that  from  the  reign  of  Henry  the  sixth  may  be 
dated  its  rapid  extension,  not  only  on  the  subjects  to 
which  we  have  alluded,  and  which  in  this  view  may  be 
taken  as  examples,  but  on  the  various  others  now  com- 
prehended within  his  jurisdiction.  And  these,  if  consi- 
dered in  detail,  would  all  doubtless  be  found  to  have  been 
originally  brought  under  his  cognizance  in  conseque&ce 
of  his  peculiar  situation  and  power,  and  the  inability  of 
the  ordinary  courts  to  give  that  assistance  and  relief 
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wKich  the  varying  condition  of  society  from  time  to  time 
demanded. 

And  here  it  may  be  remarked,  that  the  powers  now 
exercised  in  courts  of  equity,  even  if  they  could  have 
been  foreknown,  would  not,  it  is  probable,  have  been 
bestowed  on  the  courts  of  law,  inasmuch  as  if  the  juris- 
dictions were  not  kept  so*distinct  as  to  produce  the  effect 
of  their  being  administered  by  separate  tribunals,  and 
thus  to  create  the  supposed  evil  which  it  was  designed  to 
avoid,  the  exercise  of  them,  particularly  from  the  in- 
compatible modes  of  trial,  by  the  oath  of  the  party  com- 
plained of,  and  by  jury  in  the  same  court,  if  indeed  in 
process  of  time  the  more  free  part  of  the  jurisdiction  had 
not  been  absorbed  in  that  which  was  the  more  arbitrary 
and  so  the  community  had  been  virtually  left  without  any 
law  at  all,  must  necessarily  have  occasioned  a  degree  of 
uncertainty,  confusion  and  difficulty  in  the  administra- 
tion of  justice,  which,  according  to  the  present  consti- 
tution of  things,  is  utterly  unknown. 

It  would  be  a  very  arduous  attempt,  and  one  which 
from  defect  of  materials  would  be  attended  with  but  very 
unperfect  success,  and  from  which,  after  all,  no  corres- 
ponding benefit  would  result,  to  tr^ce  the  gradual  ad- 
vance, from  the  time  when  the  extraordinary  jurisdiction 
of  the  Chancellor  is  to  be  considered  to  have  been  estab- 
lished, of  his  authority  separately  on  every  subject  over 
which  he  now  holds  cognizance.  And  therefore  we 
shall  adopt  another  plan  of  arrangement,  founded  upon 
the  principles  on  which  he  decides  with  reference  to  the 
remedies  attainable  in  the  Courts  of  Law ;  and  without 
respect  to  the  date  of  the  decisions,  or  the  particular 
Judges  by  whom  they  were  made,  endeavour  to  compress 
into  as  small  a  space  as  may  appear  expedient,  a  general 
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vievf  of  tWdoetrinM  of  E^ity  wbkk  are  naw  adminis* 
tered  in  tbe  Court  of  Chancery. 

Before^  however^  we  proceed  in  the  attempt  to  carry 
thi»  desigii  into  effect^  it  will  be  necessary  to  advert 
rather  mote  particularly  tiian  baa  hitherto  been  done  to 
the  modes  oi  i«*oceeding  by  which  this  court's  jiurisdic- 
tioB  is  brought  into  exercise,  inasmuch  as  the  divisiim 
of  the  sulgects  in  a  great  measure,  depends  thereupon. 
And  here  the  reader  may  be  reminded,  for  it  must  have 
beei  perceived^  that  the  judicial  power  of  the  Chancellor 
is  of  a  two-fold  nature,  of  which  the  one  part  is  refer* 
rible  to  his  official  duties,  and  the  other  is  derived  from 
his  early  peculiar  interference  in  civil  cases.  The  former 
of  these,  which  is  termed  his  ordinary  or  Common-law 
Jttriadictiou^  does  not  fall  within  the  scope  of  our  inqui* 
ries }  bu^  the  latter,  denominated  his  extraordinary  or 
Equity  Jurisdiction,  wiU,  as  already  declared,  form  the 
suli^t  of  the  foUowiug  Treatise. 


The  Master  of  the  Rolls  and  the  Vice-Chancellor 
hold  the  same  original  equity  jurisdiction  as  the  Chan* 
cellor  himself.  A  Lord  Keeper  of  the  great  seal  would, 
it  seems,  have  the  same  judicial  power  as  the  Chancellor ; 
although  from  the  antiquity  of  the  oflSce  of  the  latter, 
and  its  superiority  in  early  times,  a  character  of  greater 
dignity  ts  attached  thereto.  And  Lords  Commissioners 
of  the  great  seal  have,  it  appears,  when  appointed,  the 
same  authority  and  privileges  as  a  Lord  Chancellor  or 
Lord  Keeper,  except  as  to  precedence. 
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Tke  Court  of  Chancery  is  a  court  of  general  juris^ 
diction,  and  it9  principles  and  pnictiee  are  thetelbre  en^ 
forced  orer  every  part  of  the  King's  dmkiinions  to  which 
the  royal  writs  will  run,  B»Ies9  the  exercise  of  its  autho- 
rity be  rendered  umtecessiiry  by  the  existence  of  some 
local  judicial  power  capable  of  affording  adequate  re- 
lief. When  a  person  not  uflder  any  disqpialificatioii  to 
sue  in  a  court  of  justice  ft^ds  Umself  aggrieted,  and 
ocmceiTes  that  his  proper  remedy  »  to  be  obtaancd  in 
Chancery,  and  is  determined  to  seek  it,  he  commences  a 
suit  therein  by  filing  a  bill  addressed  to  the  Loni  Chan*** 
eellor,  setting  forth  a  statement  of  bis  case,  and  ptayii^ 
that  the  defendant  may  answer  it  upon  oath,  and  if  the 
mere  diiteoyery  be  not  sufficient  for  his  purpose,  furAer 
praying  that  species  of  nelief  which  the  chreunstaDoei 
appear  to  jnstify,  and  in  all  eases,  that  a  subpoena  may 
issue  to  bring  the  adverse  party  before  the  court,  and 
compel  him  to  put  in  his  defence  to  the  bill.  Inatten^ 
tion  to  that  process,  by  neglecting  to  appear,  or  having 
conformed  in  this  respect,  by  omitting  to  defend,  is  held 
to  constitute  a  contempt  of  the  court,  and  various  means 
may  thereupon  be  adopted  to  enforce  obedience,  even  to 
the  taking  of  his  body,  his  goods,  and  the  profits  o( 
his  lands ;  and  if  he  should  nev^theless  contittue  eon^ 
tumelious,  and  should  have  appeared,  or  being  in  custody 
he  should  refuse  to  put  in  his  defence,  the  complainant's 
bin  may  be  taken  to  be  true,  and  a  decree  made  thereupon 
accordingly.  If  the  defendant  snbmit  to  the  jurisdic- 
tion of  the  court  by  putting  in  his  appearance,  which, 
however,  it  may  be  observed,  is  not  personal,  but  by 
writing,  he  has  the  choice  of  various  modes  of  pleading 
in  framing  his  defence.  If  he  should  have  no  interest 
in  the  suliject-matter  of  the  suit  he  may  renounce  all 
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right  thel^to  by  a  disclaimer,  upon,  which  he  will  be 
entitled .  to  the  costs  that  he  may  have  sustained  by  its 
institution.  If  however  he  should  claim  a  right  therein, 
and  should  think  fit  to  insist  upon  it,  he  may  ground  his 
defence^  according  to  circumstances,  upon  the  /acts 
alleged  by  the  bill,  or  upon  others  which  he  may  himself 
be  able  to  adduce,  or  upon  both.  If  by  the  plaintiff's 
own  statement  it  should  appear  that  he  is  not  entitled  to 
demand  the  interference  which  he  seeks  against  the  de- 
fendant, the  latter  may  submit  that  question  to  the  court 
by  a  demurrer.  If  however  the  plaintiff  should  so  have 
stated  the .  case  as  to  entitle  him  to  the  consideration  of 
the  court,  but  the  defendant  should  have  a  ground  of 
resistance  to  it  which  would  reduce  the  cause, .  or  a  dis- 
tinct part  of  it,  to  a  single  question,  he  may  set  up  the 
same  by  a  plea.  And  a  demuirer  or  a  plea,  if  allowed,  has 
the  effect  of  terminating  the  cause,  and  procuring  for 
the  defendant  an  indemnification  against  the  costs  which 
he  may  have  been  put  to  thereby.  If,  however,  neither 
of  these  modes  of  defence  can  be  resorted  to  or  depended 
upon,  or  if  the  defendant  be  desirous  of  making  a  full 
statement  of  his  case,  and  his  defence  should  be  of  such 
a  nature  as  not  to  be  capable  properly  or  advantageously 
of  being  framed  in  either  of  the  modes  already  men- 
tioned, he  may  put  in  an  answer  thereto.  But  it  is 
worthy  of  remark,  that  although  he  may  by  such  last- 
mentioned  kind  of  defence  rely  upon  the  same  grounds 
as  he  might  by  a  demurrer  or  a  plea,  or  by  both,  he  can 
not,  except  in  a  very  few  special  ihstances,  thereby  protect 
himself  from  answering  fully  all  the  allegations  in  the 
bill.  And  it  is  particularly  to  be  observed,  that  these 
several  modes  of  pleading  may,  if  the  bill  be  so  general 
as  to  admit  of  it,  he  applied  to  distinct  parts  thereof; 
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but  that  in  no  other  sense  can  advantage  be  made  of 
more  than  one  of  them  to  the  same  bill,  or  the  same  part 
of  a  bill ;  for  a  disclaimer  is  of  course  utterly  incom- 
patible with  either  of  the  other  modes,  and  as  by  a  de- 
murrer or  a  plea  it  is  submitted  that  the  defendant  is 
not  bound  to  put  in  a  further  defence,  it  will  be  per* 
ceived  that  where  these  forms  are  resorted  to  in  respect 
of  the  same  matter,  a  plea  will  overrule  a  demurrer, 
and  an  answer  a  demurrer  or  a  plea.     Upon  a  demurrer 
being  filed,  it  may  be  set  down  to  be  argued,  when,  if  it 
be  overruled,  the  defendant  generally  must  put  in  a  new 
defence.     And  the  same  practice  may  be  adopted  with 
respect  to  a  plea,  except  that  as  it  set^  up  matter  the 
truth  of  which  may  be  disputed,  the  plaintiff  may  take 
issue  upon  it  by  filing  what  is  termed  a  replication,  after 
which  witnesses  may  be  examined  to  prove  and  to  disprove 
the  facts  alleged  therein.     On  the  remaining  mode  of 
defence  the  course  may  be  still  more  different ;  for  a 
preliminary  question  may  arise  whether  the  bill  is  fully 
answered,  a  point  which  is  ascertained,  where  the  plaintiff 
is  not  satisfied  of  the  fact,  by  his  taking  exceptions  to 
the  same  in  writing.     These,  if  not  submitted  to,  and 
the  defect  accordingly  supplied,  may  be  referred  to 
a  Master  of  the  court ;  and  if  either  of  the  parties  be 
dissatisfied  with  his  decision,  it  may  ultimately,  by  ex* 
ception  thereto,  be  brought  under  the  determination  of 
the  court  itself.     When  however  a  full  answer  is  put  in, 
or  has  by  such  means  been  obtained,  the  plaintiff  may 
reply  thereto,  whereupon  a  formal  pleading,  called  a  re- 
joinder, may  be  filed,  and  the  cause  thus  brought  com- 
pletely at  issue.    The  next  subsequent  proceeding,  if 
necessary  in  the  particular  case,  is  the  examination  of  wit- 
nesses under  the  authority  of  the  court.     This  it  may  be 


t)bservedt  ^  efifeeted  by  means  of  writtaa  iat^rogatoneB 
iidmmisteFed  to  them  by  persons  duly  ippcHnted  for  the 
purpose,   who  take  down  their  testimony  in  writing. 
This  is  th^  filed  in  the  proper  office,  andwhencom- 
plete  is  disclosed  to  the  parties  by  what  is  termed  publi- 
eation^  after  which  they  may  obtain  copies  of  the  evi- 
lience  so  taken.   The  cause  being  thus  ripe  for  a  decision 
may  be  «t  down  for  hearing,  to  which  «nd  a  subpodia  is 
-served  on  the  defendant,  c(»nmandii^  him  to  attwd  in 
Chanisery.on  a  certain  day,  to  hear  the  judgment  of  the 
loourt.     At  the  heani^  of  the  canse  a  decree  is  made 
upon  the  facts  alleged,  admitted  and  proved,  which  is 
^tfdier  definiibive,  or,  as  in  most  <;ases,   interlocutory, 
^here  some  furt^r  proceedings  are  necessary  to  be  had 
i^wbere,  or  some  inquiries  made  and  oouclusions  de- 
duced, which  in  principle  it  is  generally  the  duty  of  the 
icourt  itself  to  undertake  and  ascertain,  but  which  it  has 
loQg  beca  found  incompatible  with  the  other  important 
functions  of  the  Judge  to  perform.    These  are  therefore 
^ec^uated  through  the  medium  of  other  tribunals,  or 
4ty  certaia  o^ers  of  the  court  itself.     The  <?ause  aid)- 
isequeiatiiy  is  brought  on  again,  as  it  is  tochaically  said, 
iipon  the  equity  reservied,  or  for  further  direotioos }  and 
•an  ultimate  decree  is  then  usually  made  upon  the  aecu- 
jsttkted  materials  thus  previously  obtained.     The  cause 
however  be&re 'Enrolment  of  tiie  decree  may  be  re-heard, 
or  even  afterwards  may  be  reviewed,  and  in  either  case 
.affirmed  or  reversed  by  the  court  itself;  and  its  own  de- 
cision, upon  whatever  mode  of  proceeding  declared,  is 
subject  to  an  appeal  to  the  House  of  Lords.  But  where 
its  decree  is  to  be  enforced,  the  mode  of  compelling 
obedience  to  it  is  by  service  of  a  writ  of  esecution  upon 
the  party  afl^ed  by  it.  Mid  vafierwacds  by  the  processes 
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already  olladad  to,  miffaick  may  be  carried  on  to  tketaUqg 
his  body,  goads  and  profits  of  bis  lands;  or  if  itdimot 
tbeyiebtii^  up  of  lands,  ky  granting  a  writ  of  njunc- 
tiem  to  deliter  the  same,  and  upon  disobedienoe,  a  writ 
of  assistance  directed  to  the  dieriff,  conunandiDg  liim  to 
giite  his  aid  in  potting  die  rightful  party  into  possession 
of  diem. 

In  giving  this  very  superficial  view  of  the  oomnran 
mode  of  proceeding  in  a  suit  in  Chancery,  many  matteis, 
even  a£  an  important  nature,  have  of  course  iieen  omit- 
ted ;  and  almost  all  that  has  been  stated  is,  aeeording  to 
oircumstances,  subject  to  qualification.  Enough  howevar 
has  been  said  to  diow  that  it  is  essentkdly  distinct  ifitnn 
that  in  use  at  law,  and  to  satisfy  the  reader,  not  mexdj 
thtt  it  may  be  capable  of  application  in  cases  ci  a  dif* 
leient  nature  from  those  which  fall  under  the  cognizanoe 
af  the  courts  of  law,  but  that  it  may  be  resorted  to  for 
tlK  purpose  of  assisting  those  courts  where  their  mode 
of  practice  is  deficient,  and  of  carrying  into  effect  their 
principles,  where,  from  want  of  infomntion  of  all  the 
ttateribd  &cts,  they  cannot  afibtd  appropriate  redress. 

Without  anticipating  the  subject  of  our  future  in<» 
qairtca,  it  may  be  observed  upon  the  course  of  proceeding 
adopted  in  Chancery,  derived  as  already  mentioned  frooi 
the  icivil  and  oanon  laws,  that  it  is  of  a  more  private  and 
ipquisitoriai  nature  than  that  used  in  our  courts  of  com* 
aoon  law.  In  &xesa  it  is  ^a  rede  that  no  evidence  x^an  be 
drawn  from  a  defendant,  which  in  tribunals  where  crimi* 
Hal  as  wdl  as  civil  eases  are  to  be  determined,  is  mi* 
donbtedly  a  maxim  of  enlightened  and  liberal  policy;  but 
la  tlds  eoutt,  the  jnrisdiction  of  which  is  confined  to  the 
sid^^  of  property,  no  such  restriction  exists.  It  -will 
not,  however,  exercise  its  power  of  conq^^eliing  a  discovery 
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upon  oath  in  aid  of  the  courts  of  law,  as  a  matter  of 
course,  but  only  under  such  regulations  as  prevent  the 
occurrence  of  those  evils  which  might  ensue  from 
the  indiscriminate  exertion  of  such  an  authority.  The 
evidence  allowed  at  law  is  either  oral  or  documentary,  of 
which  the  latter  is  of  course  admitted  in  Chancery ;  but 
it  is  particularly  to  be  observed,  that  admission  of  the 
former  in  open  court,  is  here  confined  to  the  cases  of 
written  instruments,  in  which  the  proof  is  necessarily  of 
such  a  nature  that  cross-examination  thereupon  cannot 
be  requisite.  The  production  of  oral  testimony  at  law 
may 'be  prevented  by  the  circumstance  of  the  witness 
being  out  of  the  jurisdiction  of  the  court,  or  his  being 
unable  from  physical  causes  to  attend  therein ;  and  it  is 
manifest  that  if  he  should  be  in  the  possession  of  mate- 
rial information,  the  administration  of  justice,  in  case 
the  trial  should  nevertheless  proceed,  might  be  defective 
or  partial.  In  Chancery  the  general  mode  of  examina- 
tion is  more  certain ;  and,  when  the  result  of  it  is  filed, 
it  is  more  permanent  than  when  obtained  by  the  means 
adopted  at  law.  It  admits  of  exercise  in  whatever  state 
of  mere  bodily  infirmity,  or  however  distant  the  witness 
may  be;  and  therefore  the  assistance  of  this  court,  by 
supplying  evidence  to  the  courts  of  law,  is  often  of  the 
highest  importance.  Besides  the  cases  in  which  Chan- 
cery is  thus  enabled  ta  act  in  a  manner  ancillary  46 
those  courts,  there  are  others  in  which,  by  the  same 
means,  it  is  enabled  to  reach  the  real  merits,  and  to  ascer* 
tain  the  conscientious  duties  of  the  parties ;  and  in  which, 
it  acting  nevertheless  upon  legal  principles,  can,  by  cer- 
tain preventive  and  retributive  processes,  or  by  its  power 
over  the  parties  themselves,  give  more  satisfactory  relief 
than  that  which  could  be  afforded  therein. 
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lis  court  then,  it  will  be  found,  in  exercising  its 
authority  in  relation  to  trusts  peculiarly  so  called,  and  on 
some  other  subjects,  which  it  would  be  premature  to 
introduce  here,  admits  in  some  cases  of  the  application 
of  its  modes  of  proof,  of  trial,  and  of  relief,  in  support- 
ing a  jurisdiction  wholly  independent  of  the  courts  of 
law,  and  in  others,  renders  the  administration  of  jus- 
tice more  perfect,  without  infringing  upon  their  jurisdic- 
tions, by  compensating,  defects  in  their  course  of  proce- 
dure. The  modes  of  proofs  of  trial,  and  of  relief,  how- 
ever, although  certainly  of  great  importance  to  be  borne 
m  mind,  and  which  wiU  accordingly  be  frequently  ad- 
verted to  hereafter,  do  not,  with  reference  to  the  juris* 
diction  of  the  courts  of  law,  afford  separately  that  oppor- 
tunity of  comparison  which  it  seems  important  to  pre« 
sent  to  those  who  are  acquainted  with  the  principles  and 
practice  of  those  courts.  It  seems  therefore  desirable, 
rather  to  combine  the  different  powers  of  Chancery  in 
those  respects,  and  to  distinguish  between  the  cases  not 
cognizable  In  the  courts  of  law  in  which  they  are  exer- 
cised, those  in  which  its  means  q{  obtaining  and  supply- 
ing evidence  are  rendered  subservient  to  them,  and  those 
in  which  all  its  powers  are  united  in  giving  more  appro- 
priate or  complete  redress.  Hence  we  shall  derive  a 
threefold  division  of  the  subject,  and  shall  accordingly 
treat  of  it  under  the  separate  heads  of  the  Exclusive, 
the  Assistant,  and  the  Concurrent  Jurisdictions,  which, 
it  will  be  found,  may  be  severally  subdivided  according 
to  the  following  table  of  contents. 
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BOOK  THE  FIRST. 

OF  THE  EXCLUSIVE  JURISDICTION. 

^1  ^riE  first  and  most  extensive  branch  of  the  Chancellor's 
■^  exclusive  jurisdiction  to  which  we  shall  apply  our  atten-* 
tion,  is  the  subject  of  Trusts :  and,  in  order  to  investigate  it 
in  an  intelligible  and  comprehensive  manner,  it  will  be  neces- 
sary cursorily  to  treat  of  Uses,  which,  as  Lord  fiacon  de- 
clared (a),  led  the  way  to  them 

The  Courts  of  Common  Law  originally  acknowledged 
«uch  estates  only  as  were  created  with  the  due  formalities 
of  the  feudal  regulations,  and  therefore  held  that  no  pre- 
sent interest  in  corporeal  hereditaments  could  be  alienated 
without  livery  of  seisin  ;  and  that  none  in  incorporeal  here- 
ditaments could  be  conveyed  without  a  solemnity  equivalent 
thereto;  and  that  no  real  property  whatever  could  be  dis- 
posed of  by  will.  And  from  what  has  been  already  stated 
in  the  Introduction,  it  will  have  been  perceived  that  the 
notion  of  a  fiduciary  estate  was  adopted  as  the  means  of 
evading  restraints  which  previously  existed  with  respect  to 
the  disposition  of  property. 

(a)  Lord  Bacon's  Reading  upon  the  Statute  of  Uses,  p.  9. 
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CHAPTER  THE  FIRST. 


OP  TRUSTS. 


1  HE  original  fiduciary  estate^  from  its  nature,  imported  the 
enjoyment  of  the  profits  of  land,  as  distinct  from  the  seisin 
of  the  land  itself,  and  of  rights  issuing  thereout :  and,  al- 
though it  was  a  thing  collateral,  it  was  annexed  in  privity 
to  the  estate,  and  to  the  person  touching  the  land  (6.)  And  as 
in  those  early  periods  of  our  judicial  history  to  which  we 
here  advert,  a  feoffment  with  livery  of  seisin  was  the  ordi- 
nary mode  of  conveyance  at  law  of  corporeal  hereditaments 
in  possession,  it  was  upon  such  a  conveyance  that  the  use 
was  limited.  The  feoffee  performed  the  feudal  duties  (c), 
his  estate  was  subject  to  the  feudal  incidents  {d),  and  he  was 
considered  at  law  as  the  actual  tenant  and  beneficial  owner 
of  the  lands  (e).  On  the  other  hand,  as  the  use  was  not  re- 
cognised by  the  Courts  of  Law  (y ),  the  feoffor's  claim  was 
therein  disregarded,  and  accordingly,  even  if  he  were  in 
possession  of  the  land  he  was  therein  viewed  merely  as  a 
trespasser  (g),  or,  at  the  best,  a  tenant  by  the  sufferance  of 

his  feoffee  (A). 

The  feoffor  was  however  very  differently  respected  in 
Chancery,  for  there  the  use  was  not  only  acknowledged,  but 
enforced.  It  was  there  said  to  be  a  trust  reposed  in  the 
terretenant  (i),  and  held  to  consist  of  three  parts :  the  firsts 
that  the  feoffee  should  suffer  the  feoffor  to  take  the  profits ; 
ihe  second,  that  the  feoffee,  upon  the  request  of  the  feoffor, 
or  notice  of  his  will,  should  convey,  or,  as  it  was  technically 
termed,  execute,  the  estates  in  the  feoffor  and  his  heirs,  or 

{b)  Co.  Litt  S72.  b.  (/)  Dyer,  9  b. 

(c)  Co.  Litt.  371,  b.  note  (1).  (g)  Plowd.  349.  b. 

{d)  Bro.  Abr.  Feoffra.  al.  uses,  (A)  1  Co.  Rep.  140,  a. 

pi.  10.  (t)  Bac«  Read.  9. 
(c)  Dyer,  9,  b. 
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any  other  person  by  his  direction ;  and  the  third,  that  if  the 
feoffee  shoald  be  disseised,  and  so  the  feoffer  disturbed  in  his 
enjoyment,  the  feoffee  should  re«enter,  and  bring  actions  to 
te-continue  the  possession  (A).  So  that,  pernancy  of  profits, 
execution  of  estates,  and  defence  of  the  land,  were  the 
tiiree  points  of  a  ase(/)* 


SECTION  THE  FIRST. 

OF   THE    ANCIENT   TRUST. 


Lord  Bacon  considered  that  at  the  early  periods  to  which 
we  have  just  alluded,  the  use,  as  already  intimated,  was  a 
species  of  trust,  and  that  a  trust  was  either  special  and  tran- 
sitory, or  general  and  permanent ;  of  which  descriptions  he 
subdivided  the  former  into  those  which  were  lawful  and 
those  which  were  unlawful,  and  by  way  of  distinction  em- 
phatically called  them  trusts,  whilst  the  latter  he  denomi- 
nated uses  (m).  Hence  he  distinguished  between  the  confi- 
dence, the  covin,  and  the  use.  But  the  last  of  these  was 
the  only  kind  of  trust  which  was  carried  into  execution  in 
Chancery  (n).  And,  without  particularly  referring  to  the 
use  having  been  free  from  the  feudal  and  other  legal  bur- 
thens and  restraints,  it  may  be  observed,  that  it  was,  under 
the  sanction  of  this  court,  as  beneficial  as  an  estate  at  law ; 
and  that  it  was  in  fact  then  said  that  usus  et  status  sive  poS" 
sessio  potius  differunt  secundum  rationem  forif  quatn  secundum 
naiuramret{o). 

Before  the  reign  of  Richard  the  Third,  in  the  commence- 
ment of  which  we  shall  presently  find  an  important  statute 
relative  to  this  subject  was  passed,  the  Court  of  Chancery, 
referring  to  the  common-law  principles  respecting  tenures, 
Eeld,  that  the  estates  of  tenant  in  tail  (p),  for  life  {q\  and  for 

(Jc)  Bac.  Read,   lo;  and  see  (n)  Bac.  Read.  9. 

J>damert*s  Case^  Plowd.  352,  b ;  (0)  Ibid. 

1  Co.  Rep.  191,  b,  and  the  au-  ip)  Co.  Litt.  19,  b;  Cro.  Jae. 

tborities  there  cited.  401 ;  Plowd.  555,   a ;    2  Roll. 

(0  Bac.  Read.  lo.  Abr.  780. 

(m)  Bac.  Read.  8.  (g)  Dyer,  8  b. 
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years  (r),  were  of  such  a  limited  nature,  that  none  but  » 
special  trust  lawful,  which  implied  a  confidence  only,  and  of 
which  it  would  not  compel  the  execution,  could  be  raised 
upon  them.  In  the  first  of  these  cases,  indeed,  it  is  con^ 
ceived  that  the  execution  of  the  uses  was  prevented  by  the^ 
statute  de  donis(s).  But  although  this  court  exercised  a 
jurisdiction  in  those  cases  only  in  which  the  seisin  was  in 
fee,  the  use  itself  might  have  been  limited  in  tail,  for  life, 
or  for  years,  and  would  have  been  so  executed,  if  re* 
quired  (t). 

Previously  to  this  reign  a  fraudulent  practice  between  the 
person  to  whom  the  use  was  limited,  or,  as  he  was  called,  the 
cestui  que  use,  and  the  feoffee,  was  introduced,  which  required 
legislative  interference.  The  former  having  entered  into  the 
possession  would  affect  to  sell  and  alien  the  lands,  and  then 
the  latter  would  enter  and  enforce  his  legal  title  against  the 
purchaser.  The  manifest  injustice  of  this  practice  was  in- 
tended to  be  remedied  by  the  statute  i  Rich.  3,  c.  i,  the  im- 
mediate object  of  which  was  to  give  to  the  conveyance  of  the 
cestui  que  use  the  effect  of  a  complete  transfer,  and  to  dispense 
with  the  necessity  of  the  feoffee's  concurrence  to  pass  the  legal 
estate  (ti).  It  is  conceived,  from  the  tenour  of  it,  there  not 
being  in  the  enacting  part  any  mention  of  the  word  trust,  that 
it  applied  only  ,to  uses  which,  according  to  Lord  Bacon's 
definition,  were  to  be  strictly  so  called,  and  which,  as  we  have 
seen,  were  the  only  species  of  trust  of  which  this  court  would 
enforce  the  execution.  And  it  is  obvious  that  the  cases  of 
use  limited  upon  estates-tail,  for  life,  and  for  years,  would  not 
be  within  its  operation ;  for  the  difficulty  arising  from  tenure 
still  prevailed  in  each  of  these  cases ;  and  so  did  that  respect- 
ing the  peculiar  disability  of  tenant  in  tail  to  alien,  as  is  the 
more  evident  from  an  exception  in  that  respect  being  made 
therein.  It  is  to  be  remarked,  however,  that  this  statute  even, 
in  relation  to  the  purpose  for  which  it  was  passed,  was  in  a 
great  measure  ineffectual :  for,  as  the  power  of  the  feoffeei 

(r)  Dyer,  969,  a ;  Crompton,  of  course  could  not  apply  before 

66,  a.  this  t tatute. 

(«)  13  Ed.  1.  c.  1.    It  is  ob-         (0  Dyer,  88,  b.  89,  a;  399,  b; 

servable,  that,  the  doctrine  in  the  330,  a  ;  1  Co.  ttep.  128,  a.  b. 
text  with  regard  tu  estates-tail,         (u)  i  Co.  Rep.  123. 
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was  not  thereby  extinguished,  if  he  had  alienated  the'  land 
for  a  valuable  consideration,  without  giving  any  notice 
of  the  use,  this  court  could  not  have  relieved  the  cestui 
que  use  against  so  good  a  legal  title  as  that  of  the  pur- 
chaser  (x) ;  and  again,  if  the  feoffee  and  cestui  que  use  had 
colluded  together,  the  former ,  and  the  latter  if  in  possession, 
might  have  executed  separate  conveyances,  and  thus  have 
defrauded  a  purchaser  (y).  The  *'  great  unsurety,  trouble, 
costs,  and  grievous  vexation"  intended  to  have  been  re- 
medied by  that  statute,  therefore,  were  not  avoided  {z) ;  but 
were  in  fact  among  the  evils  arising  from  the  distinct  powers 
of  the  feoffee,  and  the  cestui  que  use,  which  produced  the  well- 
known  statute  of  uses  passed  in  the  reign  of  Henry  the 
Eighth  (a).  Before,  however,  we  enter  upon  the  consideration 
thereof,  it  seems  desirable  to  make  some  observations  upon 
the  general  rules  which  previously  existed  on  the  subject  of 
uses. 

The  use,  it  is  apparent,  was  no  title  at  law  to  the  land  (6), 
but  was  considered  as  attached  to  the  person  of  the  feoffee 
in  respect  of  the  land  (c).  Hence  we  shall  discuss  separately 
the  qualifications  which  were  requisite  in  the  estate  and  in 
the  persons,  and  consider  the  formalities  which  were  neces- 
sary to  induce  the  Chancery  to  compel  execution  of  the  use ; 
and  finally  advert  to  the  nature  of  the  use  when  raised. 

I.  Of  the  Estate. 

Tbis  may  be  regarded  as  to  its  quality  and  its  quantity.  In 
respect  of  quality,  it  must  have  been  a  hereditament,  whether 
corporeal,  asof  lands,  or  incorporeal,  as  of  rents ;  but  realty  of 
the/ormer  kind  of  which  the  feoffor  was  not^  at  the  time,  the 
actual  owner  (J),  or  of  the  latter  of  which  the  enjoyment  was 
inseparable  from  the  possession,  as  rights  of  common  (e),  or 
of  way  (/),  was  not  of  a  description  whereon  to  raise  a  use. 
And  if  copyhold  property  had  been  surrendered  to  hold  to  a 

(x)  See  below,  p.  7,  note  (a).  (e)  Co.  Litt  973,  b. 

Of)  1  Co.  Rep.  133.  (d)  Cro.  Eliz.  401. 

.(>)  1  Co.  Rep.  1S3,  b.  (e)  Co.  Rep.  122,  a. 

(a)  1  Co. Rep.  ia3,b.  (/)  i  W.Jones,  127. 
(h)  And.  318. 
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use/this  contt  would  not  have  inteiffered  to  cooipel  execation 
of  the  same,  because  it  might  thereby  have  infriuged  upon  th^ 
proper  course  of  alienation  according  to  the  will  of  die  lord 
and  the  custom  of  the  manor.  -  And  as  to  personal  estate^ 
which  was  then  of  very  small  account,  it  is  almost  superfluous 
to  say,  that,  as  it  was  not  heritable,  and  was  property  qtUB 
ipso  nsu  comumerttur,  it  could  not  have  been  the  subject  of  an 
use.  As  to  the  quantity  of  estate^  it  is  only  necessary  to 
remind  the  reader,  that  on  estates-tail  (g)  for  life  (A),  and  for 
years  (t),  no  uses  could  have  been  rused. 

2.  Of  the  Feoffee  and  Cestui  que  Use. 

Evert  individual,  not  incapacitated  by  law  from  ttdcitig  a 
legal  estate,  might  have  been  seised  to  the  use  of  another ; 
except  the  King(X:),  Queen  regnant  (/),  or  a  Queen  con- 
sort (m),  a  corporation  aggregate  (n),  an  alien  (o)  after  office 
found  (p),  or  a  person  attainted  (q),  with  these  conditions, 
that  there  were,  in  every  instance,  (to  use  technical  phrase- 
ology,)  privity  of  estate  and  confidence  in  the  person  (f).  To 
explain  die  meaning  of  these  terms,  we  will  first  remind  the 
reader,  that  if  a  person  not  bearing  the  description  of  any  of 
those  just  mentioned  had  taken  a  feoffment  in  fee  to  uses, 
he  and  his  heirs  would  h^ve  been  compellable  in  Chancery 
before  the  statute  of  Richard  the  Third  above  mentioned,  to 
execute  the  same,  and  that  after  that  statute  the  cestui  que  use 
himself  might  alone,  by  virtue  thereof,  have  conveyed  the 
estate.  If,  however,  any  other  person  had  obtained  the  pro- 
perty from  the  feoffee,  by  any  title  paramount,  ot  otherwise ' 
not  by  or  through  him,  that  person  would  have  been  said  to 
have  no  privity  of  estate  witii  the  cestui  que  use,  and  Ofaan* 
eery  would  not  have  interfered  to  prevent  his  enjoyment 
thereof,  according  to  his  coBunon-law  rights.    Thus,  if  the 

(g)  See  above,  p.  3.  (n)  1  Co.  ftep.  isii,  a ;  iPoph. 

(h)  Ibid.  72 ;  Plowd*  10a,  b ;  Dyer,  8.  b. 

(t)  See  above,  p.  4.  (0)  1  Co.  Rep  122. 

(*)  Plowd.  238.  b ;  Dyer,  8.  b;  (p)  Dyer,  i»8^,  b ;  Foph.  7«'. 

and  see  22  Vin.  Abr.  182.  (q)  1  Co.  Rep.  i^^t^i  Popll* 

(I)  Dyer«  283,  b.  72 ;  Bac.  Read.  58,  59. 

(m)  Bac.  Read.  57.  <r)  1  Co.  Rep.  12  2,  a. 
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lord  of  the  fee  («)  took  possession  by  virtue  of  an  escheat,  or 
for  a  forfeiture;  or  if  tenant  by  the  curtesy  (jt),  or,  as  it  seems, 
in  dower  (u),  had  obtained  the  same  by  act  of  law,  or  an  oc- 
cupant by  entry  (x),  or  a  disseisor,  abator  or  intruder  by 
ouster  (y),  he  might  have  retained  the  same  in  defiance  of  the 
cestui  que  use.  Confidence  in  the  person  was  presumed  to 
arise  from  the  feoffee's  knowledge  of  the  use,  and  of  the  person 
for  whose  benefit  it  was  to  be  executed*  Hence,  if  the  feoffee 
conveyed  the  lands  to  another  with  notice  of  the  use,  the  con- 
fidence was  maintained,  and  the  grantee  became  as  much 
bound  to  perform  the  same  as  his  grantor  had  previously 
been  (z).  But  if  the  feoffee  granted  away  the  lands  for  a  valua- 
ble consideration,  and  the  grantee  had  no  notice  of  the  use. 
Chancery  would  not  have  taken  from  such  a  person  the  advan- 
tages derivable  from  the  legal  estate,  by  compelling  him  to 
execute  the  use  (a).  If  the  cestui  que  use  had  aliened  the  land 
the  feoffee  would  have  remained  bound  by  the  use,  whether  a 
consideration  had  been  given  or  not,  upon  the  principle,  that 
it  was  his  duty  to  perform  the  intent  of  his  cestui  que  use(b). 
With  regard  to  the  qualifications  of  the  person  to  whom  a 
use  was  limited,  which  were  necessary  to  induce  this  Court 
to  relieve  him,  it  may  be  stated  generally,  that  all  persons 
who  coold  take  lands  were  capable  of  taking  a  use.  The 
King  might  have  been  cestui  que  use,  if  the  conveyance  and 
declaration  of  use  were  of  record  (c).  Corporations  might 
originally  have  taken  by  way  of  use,  and  even  after  the 
15  Rich.  3,  c.  5,  which  extended  to  such  bodies,  might  have 
so  taken  with  license  (d).  A  use  might  have  been  limited 
to  the  poor  of  a  parish  (e),  or,  as  it  appears,  to  an  alien, 
although  it  seems,  after  office  found,  he  would  not  have  been 

(#)  1   Co.  Rep.    iss,    a.  b.  (a)  1  Ca.  Rep.    122,  a.  b.; 

139>  b.  Plowd.  35a,  b. 

(0  1  Co. Rep.  122,  a.  (6)  1  Co. Rep.  122,  a;  Dyer, 

(u)  Ibid.  8.  b.;  Poph.  71,  73. 

(jp)  Bro.  Abr.  Feoffm.  al  uses.  (c)  Bac.  Read.  6o. 

pi.  10.  (d)  Sheph.  Toucbst.  509;  This. 

(y)  1  Co.  Rep.  122,  a ;  139  b.  statute  is  mentioned  in  the  Intro- 

and  cases  there  referred  to.  duction. 

(s)  1   Co.  Rep.  122,  a.   b.;  («)  Gilb.  on  Uses,  44. 
Dyer,  8,  b, 
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allowed  to  enjoy  it  (/).  And  further,  some  persons  incapable 
of  taking  at  law  might  have  taken  by  way  of  use,  as  a  wife 
by  gift  of  her  husband  (g). 

It  may  here  be  observed  that  if  a  conveyance  had  been 
executed  of  hereditaments  to  a  man  and  his  heirs,  to  the  use 
of  him  and  his  heirs,  or  to  the  use  of  himself  for  a  partial 
interest,  it  is  obvious  that  virtually  he  would  have  been  en- 
titled to  the  estate  so  limited  in  use,  by  the  common  law :  for 
he  would,  pro  tempore^  have  been  liable  to  perform  the  feudal 
services,  and  have  been  subject  to  the  feudal  incidoits. 

3.  Of  the  Formalities  requisite  to  the  raimg  of  a  Use, 

•It  seems  no  use  would  have  been  enforced  which  was  de- 
clared merely  by  parol  (A) ;  and  that  a  written  declaration 
would  not  have  been  in  all  cases  sufficient.  Upon  such  solemn 
conveyances  as  a  feo£Fment  with  livery  of  seisin,  a  fine,  or  a 
recovery,  which  operate  by  transmutation  of  the  possession, 
a  consideration  was  not  necessary  to  support  a  use  de- 
clared (1) ;  but  upon  a  less  formal  conveyance,  which  did  not 
so  operate,  a  use  could  not  have  been  raised  except  upon  a 
good  consideration :  for  Chancery  would  not  enforce  a  donum 
gratuitum  where  the  subject-matter  did  not  pass  at  law  (A:). 
And  it  is  to  be  observed,  with  regard  to  conveyances  of  the 
former  kind,  that  where  there  was  not  only  no  consideration, 
but  no  declaration  of  a  use,  the  beneficial  interest  was  con- 
strued in  Chancery  to  remain  in,  or,  as  it  was  said,  to  result 
to,  the  alienor  and  his  heirs  (J) ;  where,  however,  in  such  % 
case,  there  was  a  consideration,  but  no  declaration,  a  use 
would  have  arisen  thereupon  in  favour  of  the  person  from  whom 
the  consideration  passed  (m).  And  this  last-mentioned  e£Fect 
would  have  ensued  under  similar  circumstances,  in  the  in- 


(/)  Co.  Litt.  9.  b.    note  1 ;  (t)  1  Co.  Rep.  I76.b;  2  Roll. 

Bro.  Abr.  Feoffin.  al.  uses.  pi.  29;  Abr.  791 ;  9  Atk.  150. 

bat  see  Gilb.  00  Uses,  43.  S04.  (k)  Bac.  Read.  14. 

(g)  Co.  Litt.  3.  a.  note  i ;  ib.  (/)  Pcrk.  533 ;  2  Co.  Rep.  58. 

1 12.  a.  a. ;    Co.  litt.  23.  a ;    2  Swanst. 

(A>  Callard  v.  Callard,  2  Roll.  598. 

Abr.  788.  (»i)  1  Co.  Rep.  24.  a. 
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Stance  of  an  assurance  not  operating  by  transmutation  of 
possession  f  and  the  bargainee  or  covenantee  might  have 
accordingly  elected  to  take  either  at  common  law,  or  by  way 
of  use  (n). 

The  same  rules,  it  seems,  applied  to  incorporeal  heredita- 
ments, according  as  they  were  conveyed  by  grant,  or  by  less 
formal  means  (o),  with  this  distinction  perhaps,  that  if  they 
were  expressly  created  by  the  grant,  the  use,  although  there 
should  not  have  been  any  declaration  or  consideration,  would 
have  been  construed  to  be  in  the  grantee,  in  consequence  of 
the  intention  implied  fromlhe  grantor's  act(  ;>)• 

A  consideration  sufficient  to  have  raised  a  use  was  affi- 
nity of  blood  (q),  natural  affection  (r),  or  marriage  (s) ;  or  the 
payment  of  a  sum  of  money  {t)f  the  reservation  of  a  rent  {u}, 
or  the  mere  creation  of  a  tenure  (j). 

4.  Of  the  Use  when  raised. 

We  shall  first  premise,  that  as  the  statute  ist  Richard  3, 
to  which  we  have  alluded,  applied  to  those  uses  only,  which 
the  Court  of  Chancery  would  have*  previously  caused  to  be 
executed ;  the  rules  with  respect  to  the  nature  and  qualities 
of  the  use  were  the  same  before  and  after  that  statute. 
Lord  Bacon  declared  (y)  that  uses  before  the  statute  of 
Heury  the  Eighth  on  the  subject,  stood  upon  their  own 
reasons,  utterly  differing  from  cases  of  possession.  And 
there  is  no  doubt  that  in  the  times  to  which  we  here  refer, 
the  Chancellors,  whatever  might  have  been  their  motives, 
consulted  the  necessities  of  the  community  in  their  construc- 
tion of  the  fiduciary  estate,  and  in  the  promulgation  of  their 
rules  concerning  it. 

The  same  strictness  was  not  required  in  Chancery  with 

(fi)  s  Roll.  Abr.  787.  (0  1  Co.  Rep.  94.  a.;  3  RolL 

(0)  Perk.  530.  Abr.  783,  784. 

(p)  Perk.  531.  (tt)  And.  37. 

(q)  Plowd.  307.  b.  (s)  3  Roil.  Abr.  781 ;  Dyer 

(r)  3   RolL  Abr.  785,  786 ;     8.  b. 
3  Atk.  149.  (y)  Bac.  Read.  13. 

(0  Plowd.  307.  b.;  3  KoU. 
Abr.  784. 
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regard  to  the  original  creation  and  limitation  of  the  nee,  aa 
thai  at  common  law  with  respect  to  legal  estates.  Hence,  for 
example,  interests,  which  if  created  in  legal  property  would 
have  been  estates  of  freehold,  might  as  to  the  enjoyment 
have  been  so  limited  as  to  take  effect  in  fuiuro  (z),  or  to 
change  upon  a  giwea  event  (a),  or  to  be  subject  to  revocation 
by  a  power  reserved  for  that  purpose  (b).  When  created,  the 
use  was  capable  of  alienation  without  the  feudal  formalities 
lequisite  on  the  transfers  of  real  estate  (c) ;  and  we  have  seen, 
that,  after  the  ist  of  Richard  3,  power  over  it  was  given 
to  the  cestui  que  use,  independently  of  the  feoffee.  The 
use  might  also  have  been  devised ;  and  until  the  statute 
15  R.  2,  c.  5,  before  noticed,  even  in  mortmain  (<2).  It  not 
having  been  an  object  of  tenure  was  generally  free  firom 
feudal  incidents  and  restraints  (e).  The  husband  was  not 
entitled  to  curtesy  (/)  out  of  an  use,  nor  was  the  wife  to 
dower  (g).  And  it  was  not  subject  to  forfeiture  (A),  or  to  an 
extent,  or  other  process,  for  debts  (1).  But  it  is  observable 
that  uses  were  appointed  to  descend  according  to  those  rules 
of  law  and  local  custom,  which  regulated  legal  estates  {k)  1 
and  that  even  poitesno  /ratris,  in  relation  to  this  subject,  be- 
came a  maxim  in  Chancery  (I). 

We  ha?e  been  induced  to  enter  into  some  detail  with  re- 
gard to  ihe  nature  of  the  fiduciary  estate  previously  to  the 
statute  of  uses,  for  the  purpose  of  elucidating  more  satisfac- 
torily the  doctrine  of  trusts.  But  we  have  now  to  observe, 
that,  notwithstanding  the  exertions  of  the  Chancellors  to 
fiame  such  equitable  and  useful  rules  with  respect  to  the 
use^  as  were  adapted  to  the  changes  and  improvements  m 

(x)  1  Co.  Rep.  134.  a.  135.  a.         (g)  Ibid.  4  Co.  Rep.  1 ;  Dyer, 

(a)  Bro.  Abr.  Feoffm.  al.  uses.     ^^  ^ 
pi*  so;  13  Co.  Rep.  48.  (*>  <^^    U«««-  3«J    Hardr. 

{b)  Co.  litt  337.  a.  '♦^• 

(e)  Plewd.  350 ;  Bac  Read.         ®  ^^^  Litt  374-  b. ;  19  H.  7, 


16;  1  Co.  Rep^  133.  b. 


o.  15. 

^    ^  (A:)  I  Co.  Rep.  88.  a ;  a  Roll, 

(rf)  Bac.  Read,  so  5 1  Co.  Rep.  ^br.  780 ;  Dyer,  133  J  Co-  Litt. 

itl.b.  iS3.b.  ,3... 

(e)  1  Co.  Rep.  183.  h.;  Co.  (f)  1  Co.  Rep.  88.  a.  121.  bj 

Litt.  76- b.  Dyer,  lo.  h.  11.  a$  Co.  Litt. 

/)  1  Co.  Rep.  123.  b.  14.  b. 
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die  state  of  sodety,  the  system  thus  explained  by  them  was 
exposed  to  objection^  by  the  commanity  in  general,  on  the 
ground  that  secret  and  coUnsiye  transactions  were,  through 
the  medium  of  it,  carried  on  for  the  purposes  of  fraud ;  and^ 
by  the  feudal  lords,  because  it  afforded  their  tenants  the 
means  of  avoiding  many  of  the  consequences  which  resulted 
from  tenure. 


SECTION   THE   SECOND. 


OF   THE    MODERN    TRUST. 


AtTHOUGH,  before  the  Statute  of  Uses,  the  Legislature  had 
frequently  interfered,  in  particular  instances  (m),  to  obviate 
the  evils  which  arose  from  the  system,  they  were  only  par- 
tially prevented.  Those  which  were  not  anticipated  or  re- 
moved were  naturally  attributed  to  the  diversity  of  the 
doctrine  of  uses  from  the  common  law ;  and  it  was  said, 
that  ''  if  the  possession  were  joined  to  the  use  all  would  go 
well(n).**  Instead,  therefore,  of  pursuing  the  plan  which 
had  hitherto  been  adopted,  of  framing  laws  £o  meet  particu- 
lar cases,  or  of  amending  those  already  enacted,  the  Legis- 
lature passed  the  well-known  statute  of  uses  (o),  by  which  it 
converted  the  use  into  a  legal  estate. 

Without  setting  forth  the  preamble  thereof  at  length,  it 
seems  proper,  in  order  to  demonstrate  the  spirit  in  which  it 
was  made,  to  state  that  its  object  was  professedly  the  extir- 
pating and  extinguishment  of  all  subtle  practised  feoffments, 
faies,  recaverieSf  abuses,  and  errors,  theretofore  used  and  accus- 
tomed in  this  realm,  to  the  subversion  of  the  good  and  ancient 
laws  of  the  same,  and  to  the  intent,  that  the  Kin^s  Highness, 
or  any  other  his  subjects,  should  not  in  anywise  thereafter,  by 
any  means  or  inoentions,  be  deceived,  damaged  or  hurt,  by  rea- 
son  of  any  uses,  trusts,  or  confidences.    And  the  importance  of 

(m)  See  the  statutes  50  and  51  4  &  5  Hen.  7,  c.  17,  19  Hen.  7^ 

Bd«r.  3,  c.  6,  1  Rick  a,  c.  9,  c*  15,  S3  Hea.  8,  c  10. 
IS  Rich.  3,  c.  5, 11  Riclu  s,  c  89         (n)  &  Leon.  17, 18. 
4  Hen.  4,  c.  7,  11  Hen.  6,  c.  3,         (0)  37  Hen.  8,  c.  lo. 
1  Rich.  3,  c.  1,  1  Hen«  7,  c  i» 
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this  statute  renders  it  necessary  that  at  least  part  of  the 
first  section  thereof  should  be  transcribed.  It  is  thereby 
enacted,  ''that  where  any  person  or  persons  stand  or  be 
seised,  or  at  any  time  hereafter  shall  happen  to  be  seised,  of 
and  in  any  honours,  castles,  manors,  lands,  tenements,  rents, 
services,  reversions,  remainders,  or  other  hereditaments,  to  the 
use,  confidence  or  trust  of  any  other  person  or  persons,  or 
of  any  body  politic,  by  reason  of  any  bargain,  sale,  feoff- 
ment, fine,  recovery,  covenant,  contract,  agreement,  will,  or 
otherwise,  by  any  manner  of  means  whatsoever  it  be,  that  in 
every  such  case,  all  and  every  such  person  and  persons,  and 
bodies  politic,  that  have  or  hereafter  shall  have  any  such  use, 
confidence,  or  trust,  in  fee-simple,  fee-tail,  for  term  of  life, 
or  for  years,  or  otherwise ;  or  any  use,  confidence  or  trust, 
in  remainder  or  reverter,  shall  from  henceforth  stand  and  be 
seised,  deemed  and  adjudged,  in  lawftd  seisin, estate  and  pos- 
session, of  and  in  the  same  honours,  castles,  manors,  lands, 
tenements,  rents,  services,  reversions,  remainders  and  here- 
ditaments, with  their  appurtenances,  to  all  intents  construc- 
tions and  purposes  in  the  law,  of  and  in  such  like  estates  as 
they  had  or  shall  have  in  use,  trust  or  confidence,  of  or  in 
the  same ;  and  that  the  estate,  title,  right  and  possession, 
that  was  in  such  person  or  persons,  that  were  or  hereafter 
shall  be  seised  of  any  lands,  tenements  or  hereditaments,  to 
the  use,  confidence  or  trust,  of  any  such  person  or  persons, 
or  of  any  body  politic,  be  from  henceforth  clearly  deemed 
and  adjudged  to  be  in  him  or  them  that  have  or  hereafter 
shall  have  such  use,  confidence  or  trust,  after  such  quality, 
manner,  form  and  condition,  as  they  had  before  in  or  to  the 
use,  confidence  or  trust  that  was  in  them." 

The  first  effect  of  this  statute  to  be  noticed,  is,  that  the 
whole  estate  of  the  feoffee  or  grantee,  when  the  use  is  lawful 
and  good(j>),  is  transferred  to  the  cestui  que  use;  and  that 
no  legal  estate  remains  in  the  feoffee  or  grantee,  as  it  would 
have  done  under  the  ist  of  Richard  3.  So  that,  whereas 
before  the  statute  of  uses  it  was,  as  already  intimated,  the 
duty  of  the  feoffee  to  execute  the  use  by  conveying  the 
estate,  if  required,  according  to  the  mode  in  which  the  use 
was  limited,  that  statute  afterwards,  of  its  own  operation, 

ip)  1  Co.  Rep.  133,.  a. 
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▼irtually  performed  the  duty  (q).  And  hence,  the  possession 
of  the  cestui  que  use  was  no  longer  a  possession  only  in 
right,  but  a  seisin  in  fact;  it  was  not  a  mere  title  to  enter,  but 
an  actual  estate  (r).  Yet,  although,  as  Lord  Coke  quaintly 
expressed  it,  the  statute  thus  coupled  and  married  the  uses, 
which  were  so  subtle  and  ungovernable,  with  an  indissoluble 
knot  to  the  land,  most  of  the  rules  which  previously  pre- 
vailed as  to  the  creation  of  them,  were  still  to  be  observed. 

The  above  remarks  upon  the  effect  of  this  statute  are  how* 
e? er  general ;  and  the  proposition,  that  all  estates  in  use, 
trust  or  confidence,  of  which  execution  would  have  been 
previously  decreed  in  Chancery,  were  converted  thereby  into 
legal  estates,  admits  of  some  qualification  fi'om  the  words 
and  construction  thereof.  And  in  making  a  few  observa- 
tions on  the  manner  in  which  the  doctrine  of  uses  waa 
affected  by  that  important  statute,  we  shall  recur,  although 
without  a  specific  division  of  the  subject,  to  the  order  before 
adopted,  and  advert  successively  to  the  estate ;  the  person 
seised  and  the  cestui  que  use,  the  formalities,  and  finally  the. 
nature  of  the  use  when  raised. 

The  adoption  of  the, word  ''seised"  in  the  statute  is  held 
by  implication  to  have  altered  the  rules  with  respect  to  the 
quantity  of  estates  on  which  an  use  could  be  raised ;  for,  on 
the  one  hand,  it  applies  to  all  cases  of  freehold,  and  hence 
not  only  to  estates  in  fee,  but  to  estates  in  tail  («),  and  for 
life  {t),  which  are  therefore  capable  of  supporting  a  use ; 
and,  on  the  other,  it  excludes  copyholds  (u),  and  terms  for 
years,  and  other  chattels  (x),  upon  which,  consequently,  no 
use  can  be  raised.  This  part  of  the  effect  of  the  statute  does 
DOty  however,  appear  wholly  to  depend  upon  a  single  word : 
for,  as  to  estates-tail  and  for  life  upon  which  uses  were 
limited,  by  the  general  operation  of  the  statute  which  pre- 

(q)  1  Co.  Rep.  139,  b.  (u)  A  better  reason,  however, 

(r)  Bac.  Read.  46.  than  that  here  stated  in  the  text, 

(1)  fi  Leon.  16 ;  Bac.  Read,  57,  exists  for  a  use  upon  this  kind  of 

58;  10  Co.  Rep.  95;  Plowd.  estate  being  excluded  from  the 

557,  b.  operation  of  the  statute.    See  tV 

(0  Sheph.  Touchst  507  ;  Cro.  fra^  P*  19- 

Elijf.  721;  Dyer,  186,  a.;  Ore.  («)  Dyer,   49,   a.;   d  Ventr. 

Car.  S31.  310;  Jenk.  195. 
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eludes  tbe  separate  existence  9f  the  legal  estate  and  the  use 
in  cases  of  freehold,  considerations  arising  from  tenure 
could  no  longer  prevail,  and  the  poiirer  of  tenants  in  tail  was 
not  saved,  as  in  the  i  st  of  Richard  3.  (y) ;  and,  as  to  estates 
for  years,  since  uses  limited  upon  them  could  not,  by  the 
rules  in  Chancery,  or  by  virtue  of  the  1st  of  Richard  3,  be 
enforced,  it  is  conceived  the  statute  of  uses  could  not  have 
affected  them(z). 

With  regard  to  the  parties,  only  one  alteration  is  apparentp 
which  is  in  the  case  of  an  alien  born ;  for  if  such  a  person 
shoifld  be  enfeoffed  to  uses,  the  statute  being  part  of  the  ge- 
nesal  law  of  the  realm,  it  could  not  be  construed  to  execute 
the  use,  even  before  office  fimnd ;  and  the  word  "  person"  used 
theiein,  with  relation  to  the  feoffee,  could  not  be  applied  to 
one  in  whom  no  confidence  could  in  contemplation  of  law  be 
reposed  (a).  It  may  here  be  remarked^  that,  as  the  statute 
refers  only  to  the  case  of  a  person  or  persons  standing 
seised,  8cc.  to  the  use^  confidence  or  trust  of  any  other  person  or 
persons,  where  a  limitation  is  made  of  die  use  to  the  person 
or  persons  seised,  the  statute  does  not  apply  (ft),  except 
where  there  is  a  direct  impossibility  or  impertinency  in  the 
use  taking  effect  (c),  as  where  others  have  partial  interests 
therein  (d). 

As  to  the  formalities  requisite  to  raise  a  use,  they  are  the 
■ame  as  those  allowed  in  Chancery  before  the  statute  (e). 
And  we  may  observe,  that  the  same  rules  apply  with  regard 
to  the  distinction  between  uses  raised  upon  assurances  which 
operate  by  tninsmutation  of  possession  (f),  and  those  by 
which  the  legal  estate  coidd  not  have  been  previoudy  traas- 
f^^*^(g)f  which,  we  may  here  be  allowed  to  say,  comprehend  the 
bargain  and  sale,  and  the  covenant  to  stand  seised  to  uses. 
-  With  oespect  to  tbe  nature  of  the  use  when  raised,  it  is  to 
be  observed,  that,  as  by  the  statute  the  legal  estate  is  exe- 

(y)  Bac«  Read.  58.  (c)  Bac.  Bead.  63. 

(z)  Dyer,  369,  a. ;  GoodtUk        {d)  13  Co.  Rep.  56;  Co.  LitU 

deni.  Jones  v.  /osc^,  7  T.  R.  47.  98,  b. 

(a)  Bac.  Read.  4' ;  Hard.  495*        («)  Shep.  Toachat.  507. 

(b)  Bac.  Read.  63,  63;  13  C^  .   (f)  Gilb,  Uses,  75- 
R«p.(6;  1  SalL  90;  CnK  Car.        (^).Gilb.  Uses,  8a. 
930;  Dyer,  186,  a. 
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eated  in  the  ceshd  que  u$e,  after  such  quality,  manner ^  form 
0md  amdUumf  as  he  had  in  the  use,  many  limitatioiia  are  now 
eonyerted  into  legal  estates*  to  which  none  similar  were  pre* 
vioiisly  acknowledged  by  the  common  law.  We  hence  de^ 
live  fiiturei  contingent,  shifting,  and  resulting  legal  estates, 
and  those  arising  on  the  execution  of  powers  (A)»  As  to  tiie 
feudal  burthens,  restraints  and. incidents,  to  which  the  owner 
of  real  property  was  subject,  it  is  to  be  remarked  that  uses, 
haying  thus  become  legsd  estates,  were  rendered  liable  to  the 
fieudal  regulations  (1),  and  continued  so  to  be,  lor  the  most 
part,  until  the  military  tenures  were  abolished  in  the  reign 
of  Charles  2«(ft).  The  power  of  disposing  of  the  beneficial 
interest  in  realty  by  wiU  was  of  course  annihilated  by  the 
union  of  the  legal  estate  and  the  use ;  and  it  is  probaUe 
that  the  loss  of  the  general  liberty  of  devise  was  soon  cob« 
aidered  a  grievance,  and  that  we  may  to  this  cause  attribute 
the  Statutes  of  Wills  (/)  passed  but  a  few  years  afterwards,  by 
which  the  owner  of  lands  was  authorized  to  devise  all  those 
by  him  held  in  socage,  and  two  thirds  of  those  so  held  by 
knight-service.  In  consequence  of  the  power  conferred  in 
these  last-mentioned  statutes,  added  to  the  effect  of  local 
customs,  a  very  general  liberty  of  devise  subsequently 
existed  ;  and  this  by  the  abolition  of  the  feudal  tenures,  at 
the  time  above  alluded  to,  was  rendered  complete,  except  in 
respect  of  certain  copyhold  lands,  and  of  certain  freehold 
estates  weU  known,  which  are  of  a  limitedor  restricted  cha- 
rscter.  But  a  question  here  presents  itself,  whether,  as  the 
statute  of  uses  preceded  the  statutes  of  wills,  the  former  can 
execute  a  use  hmited  by  will  upon  the  estate  thereby  devised. 
This  point  has  given  rise  to  much  discussion  (m) ;  but  it  is 
sufficient  here  to  state,  that  as  in  the  case  of  a  will,  the  in^ 
tention  of  the  testator  is  the  guide  to  its  construction,  it  is 
field  that  the  person  to  whom  the  use  is  expressly  Umited  is 
entitled  to  the  legal  estate. 
From  the  foregoing  remarks  upon  the  effect  of  the  statute 

(A)  I  Atk.  591.  (m)  See  Powell  on  DeviMs, 

<i)  1  Co.  Rep.  88,  a.  278  ;  Co.  Litt.  271,  b.  noti^  1 

(i)  12  Cha.  2,  c.  24.  8.  8;  1  Collect.  Jarid.  427. 

(Q  32  Hen.  8,  c.  1,  and  34  & 
35  Hen.  8,  c.  S« 
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of  uses,  it  may  be  conceived,  and  farther  investigation  (n)  would 
prove,  that  the  system  of  uses  which  was  previously  adopted^ 
and  by  which  a  separate  species  of  property  was  established 
from  that  recognized  by  the  courts  of  law^  was  by  that  sta- 
tute almost  entirely  destroyed  ;  and  that  the  next  immediate 
effect  thereof  was  the  creation  of  legal  estates,  limitations, 
and  powers,  before  unknown.  It  seems  obvious,  from  ihe 
general  tenour  thereof,  as  it  applies  to  uses  diereafter  to  be 
raised,  that  the  Legislature  did  not  intend  to  abolish  the 
practice  of  conveying  to  uses,  but  to  bring  them  within  the 
jurisdiction  of  the  courts  of  common  law  (o).  And  it  is  to 
be  noticed,  that  whilst  it  rendered  the  cestui  que  use  liable  to 
tiie  legal  consequences  of  the  ownership,  it  took  from  the 
person  having  the  seisin  to  the  use  all  substantial  interest 
in  the  property,  and  entirely  relieved  him  from  the  feudal 
burthens,  restraints  and  incidents  (p). 

But,  similar  causes  to  those  which  originally  introduced 
the  system  of  uses,  and  others  which  arose  from  the  increased' 
extent  and  value  of  property,  and  the  advanced  condition  of 
society,  now  prevailed  to  encourage  attempts  to  evade  the 
statute  of  uses ;  and  a  question  was  soon  afterwards  raised, 
of  which  the  decision  in  a  great  measure  obviated  the  pur- 
poses for  which  the  same  was  passed.  It  was  doubted 
whether  if  an  estate  were  limited  to  A.  and  his  heirs,  to  the 
use  of  or  in  trust  for  B,  and  his  heirs,  to  the  use  of  or  in. 
trust  for  C.  and  his  heirs,  the  statute  would  execute  the  use 
to  C*  or,  whether  its  operation  would  be  complete  by  the 
legal  estate  in  fee  being  executed  in  B,  The  determination 
upon  this  point  {q)f  which  was  made  upon  the  strict  con- 
struction of  the  statute,  was,  that  C.  took  no  legal  interest 
whatever;  or  in  other  words,  that  a  use  could  not  be  so  limited 
upon  a  use  (r)  as  to  be  executed  thereby.  Perhaps  no. 
lesolution  of  a  court  of  justice  was  ever  followed  with  more, 
important  effects  than  those  which  resulted  from  this  deci- 

■ 

(n)  See  Sanders  on  Uses;  Gil-         (p)  s  Co.  Rep.  77,  a. ;  1  Atk. 

bert  on  Uses ;  Feame's  Contin.     443 ;  3  T.  R.  156. 

gent  Remainders ;  Rowe's  Scin-         f^)  ^i^'^'^*  ^^^^  ^^^^  '55, 

tiUa  Juris,  and  Sugden  on  Powers.       \  ^      r^     «'     ./*.      « 

'  **  (r)  1  Co.  Rep.  136,  b.;  Bac. 

(o)  Bac.  Read.  39.  Read,  43  ;  1  Atk.  591. 
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81011.  The  Court  of  Chancery,  regarding  the  cestui  que  use 
merely  as  the  medium  by  which  a  benefit  was  to  be  conferred 
upon  another,  and  his  conscience  to  be  affected  thereby  f 
and  yielding  to  the  necessities  and  demands  of  the  conunu- 
nity  in  respect  of  the  transfer  and  enjoyment  of  property, 
decreed  perfotmance  of  the  second  use ;  and  hence,  upon 
the  first,  which  by  the  statute  was  executed  and  converted 
into  ft  legal  estate,  it  encouraged  the  limitation  of  another, 
Irhich  by  way  of  distinction  was  thenceforth  termed  a  trust. 
And,  it  is  observable,  that  Chancery,  upon  the  same  princi- 
ples, went  so  far  in  its  construction  as  to  hold  that  where  an 
estate  was  limited  to  A.  and  his  heirs,  to  the  use  of  him  and 
his  heirs,  to  the  use  of  or  in  trust  for  B.  and  his  heirs,  the 
limitation  to  B.  was  a  trust  (5)  in  the  sense  just  mentioned. 
And  it  is  worthy  of  remark,  that  where  similar  limitations 
were  made  by  will,  it  was  determined,  that  in  fulfilment  of 
tiie  intention  of  the  testator;  the  legal  estate,  which,  as  above 
mentioned,  was  construed  to  be  devised  thereby,  should  sup- 
port the  trusts  after  declared,  and  that  this  court  would 
accordingly  decree  the  same  to  be  carried  into  execution  (0* 

Although  in  progress  of  time,  by  the  modification  of  the 
modem  trust,  for  the  purpose  of  avoiding  the  evils  attendant 
upon  the  ancient  use,  and  of  adapting  it  to  the  present  still 
farther  improved  state  of  society,  it  is  distbguishable  in 
some  particulars  therefrom,  yet  it  is  essentially  the  same, 
and  the  three  points  of  a  use  in  its  fiduciary  state,  namely, 
the  pernancy  of  profits,  the  execution  of  estates,  and  the 
defence  of  the  land,  now  constitute  the  obligations  of  a  trus- 
tee towards  his  cestui  que  trust. 

The  Court  of  Chancery  compels  the  discharge  of  the  con- 
fidence reposed  in  the  trustee,  according,  for  the  most  part, 
to  the  motives  which  had  formerly  dictated  its  decisions 
upon  the  subject  of  uses.  And  the  rules  which  it  has  laid 
down  in  regard  to  trusts  will  be  found  to  have  been  framed 
partly  upon  the  maxims  of  the  common  law,  and  partly  upon 
the  principles  of  conscientious  duty. 


(*)  Whetsi(me  v.  Bury,  2  P.     v.  Sco«,Ca8.  Tenip.Talb.  138.^ 
W.  146  J  Wag^ff  V.  fVagttaf,         (0  Hopkint  v.  Hopkins^  i  Atk. 
«  P.  W.  358  ;  Attorney-General     581. 
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The  chief  advantages  which  now  remain  to  the  community 
from  the  establishment  of  the  doctrine  of  uses,  arise  fron^ 
the  facility  afforded  by  it  to  the  alienation  of  property,  and 
the  more  extensive  and  useful  modes  of  limitation  which 
from  that  source  have  beeipi  introduced  at  law. 

Besides,  however,  the  instances  to  which  we  have  already 
adverted,  in  which  the  trust  is  supported  by  the  commoor 
law  seisin,  there  is  another  species  founded  upon  the  mere 
le^  possession,  which  includes  copyholds  and  terms  for 
years,  and  all  personal  property.  And  there  is  a  third  kind 
of  trust  raised  upon  es^press,  though  not  technical,  words, 
supported  by  intention,  where  the  limitations  are  of  such  ^ 
Aajture,  that  in  order  to  the  effectuation  of  the  purposes  de- 
sigined,  the  legal  seisin  must  be  construed  to  be  in  the  per- 
son to  whom  in  fact  the  merelegal  estate,  independently  of  the 
statute  of  uses,  is  in  techmjeal  words,  conveyed ;  us,  for  example, 
in  the  case  of  a  feoffment  of  lands  to  A,  and  his  heirs,  upon 
trust,  to  pay  over  the  rents  and  profits  thereof  to  another  (u). 
Hence  has  arisen  a  threefold  division  of  the  subject,  to  whicb 
however  it  will  not  be  of  utiUty  any  further  to  advert.  But,  it 
may  be  proper  to  observe  that  the  sense  tu  which  the  term 
'^  trust"  has  hitherto  been  taken  with  reference  to  the  fido- 
eiary  estate  since  the  statute  of  uses,  is  that  in  which  it  wilt 
in  the  following  pages  be  solely  applied^ 

The  course  which  we  shall  pursue  will  be  analogous  to 
that  adopted  with  reference  to  the  subject  of  uses,  and  we 
shall  therefore  consider  the  rules  established  in  Chancery 
with  respect  to  the  property  upon  which  a  trust  may  h^ 
limited ;  the  persons  of  the  trustee  and  cesttd  que  trust ;  the 
formalities,  requisite  to  be  observed  towards  the  raising  of  a 
trust;  and  the  nature  of  the  trust  when  raised. 

i.  Of  the  Estate. 

This,  it  is  conceived,  may  be  stated  to  comprise  every 
species  of  property  in  which  a  legal  interest  may  be  given  f 
whatever  may  be  its  quality,  or  quantity.  There  is  one  case 
of  trust  however,  which  it  seems  ought  not  to  be  passed  by, 

(u)  Bro.  Abr.  FeofL  al.  Uses,  pi.  53 ;  Synuon  v.  Turner,  1  £^ 
€*.  Ab.  38^,  pi.  1,  note. 
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under  this  general  proposition ;  namely,  that  which  may  be 
raised  upon  copyhold  property.  A  use  limited  upon  such 
estate  was  not  originally  executed  in  Chancery,  or  afterwards 
by  the  statute (jt);  and,  although  the  word  ''use''  is  of 
powerful  eflfect  in  connection  wiUi  a  surrender,  and  raises  a 
Confidence  in  the  lord,  yet,  it  has  in  such  case  a  very  dif- 
ferent signification  from  that  which  we  here  attribute  to  it. 
A  surrender  of  copyholds  to  the  use  of  the  intended  grantee 
is  regarded  merely  as  a  direction  to  the  lord  whom  to  admit ; 
and  when  the  surrenderee  has  accdrdingly  been  admitted,  he 
is  in  by  the  grant  of  the  lord,  and  not  of  the  surrenderor  (^). 
But  Qiancery;  since  the  Statute  of  Uses,  seeing  that  it  may 
compel  execution  of  a  trust  declared  upon  such  property, 
without  materially  interfering  with  the  rights  of  the  lord ;  and 
not  having  been  perhaps  at  any  subsequent  period  so  strongly 
influenced  by  feudal  scruples  as  it  was  theretofore,  has  held 
that  it  will  enforce  sufeh  execution  (z).  The  trustee  having 
the  legal  estate  is  bound  to  conform  with  the  manorial  cus- 
tomSy  and  is  subject  to  the  consequences  of  the  tenure ;  while 
the  cahu  que  trust,  after  indemniiyivg  him,  enjoys  the  profits 
thereof:  and,  if  a  transfer  of  the  property  is  required  by  the 
latter,  either  to  himself  or,  to  another  person,  it  can  only  be 
eflfected  by  the  surrender  of  the  former  in  the  mode,  and  sub* 
ject  to  the  incidents,  prescribed. 

2.  Of  the  Persons  who  tnay  be  Trustee  and  Cestui  que  Trust. 

AccoEDiivo  to  the  later  authorities  (a),  the  King  may  be  a 
trustee;  and  so  may  a  corporate  body (6),  not  merely  for 
feharitable  purposes  within  the  43  Eliz.  c.  4,  s,  1  (c),  but  iii 
Sll  cases  in  which  an  individual  may  be  a  trustee  (d).  In 
these  respects^  it  is  observable^  the  nature  of  the  trust  difierd 

(x)  Co.  Copyh.  8. 54.  iff)  1  Ves.  536 ;  2  Vem.  412. 

(y)  3  Ves.  257.  (c)  Hob.  136;  2  Vem.  454; 

(x)  See  Howe  v.  Howcj  1  Vem.  Att.  Gen,  v.    Mayor  of  Stam* 

415;  1  Atk.  216.  fordf  rep.   2  Swanst  591. 

(o)  1  Vern.  439;  1  Ves.  453;  (jj)  1  Ves.  468;  Mayor  o/Co' 

^  Atk.  309,  sed  vid.  Poph.  72;  ventry  v.  Att.  Gen.  2  Bro.P.C. 

Hardr.  468 ;  1  Roll.  Rep.  332 ;  235 ;  2  Ves.  jun.  46. 
Bro.  Abr.  Feoff,  al.  Use8.pl  338. 

c  2 
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from  that  of  the  use  before  the  statute :  and  indeed,  this  Courty 
in  its -anxiety  to  render  the  modem  fiduciary  estate  of  more 
general  advantage  to  society,  has  established  the  doctrine, 
that  where  a  trust  declared  would  import  that  kind  of  obliga^ 
tion  which  this  Court  would  carry  into  effect,  it  shall  not  be 
allowed  to-  fail  for  want  of  a  trustee  (e).  Hence,  the  person 
upon  whom  the  legal  estate  descends,  or  in  whom  it  other- 
wise becomes  vested,  will  be  compelled  to  execute  it,,  in  the 
most  general  sense  of  the  term,  where  no  trustee  has  been 
appointed,  or  where  the  person  nominated  could  not  take  Ae 
legal  estate,  or  refuses,  or  is  regarded  as  unable  to  execute 
the  trust ;  but  these  principles  will  be  more  fully  considered 
hereafter. 

And  here,  a  few  observations  may  be  appropriately  made 
with  regard  to  privity  of  estate  and  confidence  in  the  p^son, 
as  between  the  cestui  que  trust  and  his  trustee.  It  is  generally 
true,  that  privity  of  estate  is  not  necessary  in  a  trustee  (/) ; 
and  it  has  been  held,.that  a  lord  taking  the  trustees  estate  by 
eecheajt  or  forfeiture,  is  bound  in  Chancery  to  execute  the 
trust  (g) :  but  the  better  opinion  (A)  seems  to  be,  that  the  lord 
holds  the  lands  discharged  therefvom  (i).  In  the  case  of  the 
King  becoming  so  entitled  to  the  legal  estate  (Ic),  this  Court, 
disclaiming  any  jurisdiction  over  him,  will  not  decree  an  exe- 
cution of  the  trust  (^;  whatever  the  Couitof  Exchequer,,  as 
a  court  of  Revenue,  may  do  (m).  But,  although  His  Majesty 
is  not  obliged  to  fulfil  the  duties  of  trustee,  it  is  not  to  be 
presumed  that  he  would  wish  to  be  deficient  in  justice  or 
equity(n) ;  and  therefore  by  certain  statutes  (o),  the  reasons 
for  passing  which  are  mentioned  in  the  preambles  thereof,  he 
is  empowered  under  his  sign  manual  to  direct  the  execution 
of  the  trusts,  and  to  make  grants  of  the  property  as  he  shall 

(e)  Co.  Litt.  113.  a.  note  2;  (it)  See  Yin.  Abr.  tit  Uses,  C. 
and  see  6  Ves.  663,  and  8  Ves.         (/j  Hardr.  468. 

^f  r.574-  («)  Reeve  v.  Att.  Gen.  s  Atk. 

(/)  iBlackst,  R.155.  '/ 

(g)  Prec.  Cha.  20a ;  Geary  v. 
Bearcroft,  Carter,  67.  W  H"^^-  ^^• 

(h)  1  Hargr.  Juria.    Excrcit.         (0)  39  &  40  Geo.  3,  c.  88, 

390.  8.  12 ;  and  47  Geo.  3,  Sess.  2> 

(i)    Stevens^  v.  Baifcy,    Nels.  c.  24. 
107. 
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think  fit.  Confidence  in  tliB  person^  is  necessary  to  the  ez« 
istence  of  the  trust ;  so  that  it  is  in  the  power  of  the  trustee 
to  defraud  his  cestui  que  trust,  if,  being  in  possession,  he 
should  sell  the  estate  for  a  valuable  consideration  to  a  pur* 
chaser^  Without  notice  of  the  trust  (/>).  It  would  be  other- 
wise, if  the  purchaser,  though  he  had  paid  a  valuable 
conBideration,  should  have  had  notice  thereof  (9),  ^^  although 
he  had  no  notice^  if  the  conveyance  :should  have  been  vo- 
luntary (r).  These,  however,  are  matters  which  will  be  more 
fully  exemplified  hereafter. 

There  is  scarcely  any  limit  to  the  description  of  persons 
who  may  take  the  benefit  of  a  trust.  It  is  in  Chancery  re- 
garded as  the  property  itself;  and,  as  equity  follows  the  law, 
it  is  conceived  that  wherever  natural  justice  requires  it,  any 
person  may  take  such  beneficial  interest  whom  the  law  or 
public  policy  would  not  prohibit  from  holding  a  legal  estate. 
It  may  be  remarked,  indeed,  that  a  trust  limited  to  an 
alien  will  not  be  good(j);  and  that  it  seems  a  corpora- 
tion subject  to  certain  exceptions  (Q,  ctmnot  take  as  cestui 
que  trust  without  a  license  in  mortmain,  although  it  has 
been  said  that  a  trust  declared  for  the  poor  of  a  parish  would 
be  effectual  (u). 

3.  Of  the  Formalities  requisite  to  raise  a  Trust* 

It  seemed  unnecessary  to  dilate  upon  the  eflect  of  the 
statutes  29  Cha.  2,  c.  3,  and  4  Ann.  c.  16,  s.  15,  as  to  the 
declaration  of  uses  being  thereby  required  to  be  in  writing, 
the  same  being  legal  estates,  but  we  must  here  advert  to  the 
effect  of  the  former  of  them,  in  regard  to  the  subject  und^ 
our  present  consideration.  The  power  of  declaring  trusts  by 
parol,  was  not  only  productive  of  much  uncertainty,  but  was 
evidently  liable  to  great  abuse.    To  obviate  the  evils  which 

(p)  1  P.  Wms.    278;   2  ?•  (r)  2    P.   Wms.  678;  Py c  v, 

Wms.  681.  GeorgCf  2  Salk.  280. 

(9)  Bavey  v.  Smithy   1  Vera.  («)  3  Cha.  Rep.  85  s    1  RoIL 

144 ;  2  Ca.  in  Ch.  124 ;  Saunders  Ab.  194. 

V.  DehexOf  .2  Vera.   271;   2  P.  (0  See  9  Geo.  2,  c.  36>8.4* 

Wms.  681  ;  3  Atk,  238  ;  1  Sch.  (m)  Gilb.  Uses,  44- 
&  Lefr.  262* 
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ftfose  frotti  that  liberty^  the  7th  and  8th  sectians  (x),  of  the 
former  of  those  statutes^  commonly  termed  the  Statute  of 
Fnuids  and  Perjuries,  were  framed,  by  which  ibwas  enacted, 
^at  all  declarations  or  creations  of  trusts  or  confidences,  of  any 
kndsi  tenements  or  hereditaments,  should  be  mamfested  and 
proved  by  some  writing  signed  by  the  party  by  law  enabled 
to  declare  t]ie  trustB,  or  by  his  last  will  in  writing,  or  that  they 
should  be  Toid  and  of  none  effect;  provided,  that  where  any 
conveyance  should  be  made  of  any  lands  or  tenements  by 
which  a  trust  or  confidence  might  arise  by  imjdication,  or 
construction  of  law,  or  be  transferred,  or  extinguished  by  an 
act,  or  operation  of  law,  such  trust  or  confidence  should  be  of 
<lie  like  force  and  effect  as  the  same  would  have  been  if  that 
statute  had  not  been  made.  The  first  observation  which  occurs 
Iip6n  this  enactment  is,  that  it  is  confined  in  its  application 
to  real  estate ;  imd  therefore,  that,  it  seems,  a  trust  of  person- 
alty may  still  be  declared  and  c^verred  by  parol  (y).  It  is  not 
thereby  required,  that  the  trust,  even  of  realty,  should  be 
created  by  writing ;  but  only  that  it  should,  by  such  means, 
be  manifested  and  proved  (i).  It  is,  however,  necessary  that 
the  nature  of  tiie  trust  should  appear  by  the  writing,  or  at  the 
least  be  so  referred  to  that  the  Court  may  be  able  to  ascertain 
it  (a).  No  specifip  form  of  declaration  is  appointed  in  any 
case.  And  it  is  only  recjuired  that  the  writing  be  signed  by 
the  party  to  be  bound :  so  that  the  evidence  afforded  by  an 
imsealed  instrument  is  sufficient  (fi).  Hence,  a  letter^  or  note 
in  writing  (c),  or  an  answar  to  a  bill  (d)  or  d^ositions  upon 
interrogatories  (e)  in  Chancery,  may  be  a  good  deokuration. 
And  it  is  not  material,  whether  the  writing  were  made  as  evi- 
flence  of  the  trust  or  not ;  and  therefore,  the  recital  in  a  deed 

(r)  The  letter  of  these  sections  (b)  Hodsden  v.  Uoyd^  s  Bro* 

is  explained,  as  to  the  full  extent  C«  C.  534. 

of  its  operation,  by  the  4  and  5  (c)  Bellamy   v.   Burrow^  Ca. 

Add.  c.  16,  B.  15.  Temp.  Ta)b.  97. 

(y)iVern.3i;3Bro.C.C.587.  {d)  Hampton    v.    Spencer^    a 

(a)  3  Ves.  707  ;  12  Vcs.  74 ;  Vera.  288;  Cottington^.TUUher^ 

Tawney  v.  Crowther,  3  Bro.C.  C.  2  Atk»  155. 

161.  (0)  1  p.  Wm8,3«3. 

(tf)  Forsttr  v.  Hak,  3  Ve?,  696; 
S.  C.  5  Ves.  308. 
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has  been  held  to  be  a  sufficient  disclosuTe  (/).  With  regard 
to  the  necessity  of  a  consideration,  it  will  be  sufficient  in  this 
place  to  mention,  that  where  the  property  is  actually  con- 
veyed williout  any  declaration  or  consideration,  the  beneficial 
interest  does  not  vest  in  the  grantee  (g);  and  that  the  same 
eBSdct  endues^  upon  a  transfer  of  the  legal  estate,  where  the 
trost  is  only  particdly  declared^  as  to  so  much  as  remains  un- 
disposed of,  although  thete  should  have  been  a  considerar 
tion  (h) ;  and  that,  although  it  will  compel  execution  of  a 
troi^t  in  such  a  case,  if  expressly  declared,  even  where  there 
is  no  consideration,  yet  it  will  not  in  any  instance  raise  a 
trust  where  none  is  so  declared,  and  where  there  is  not  at 
least  a  meritorious  consideration  (t).  This  subject  will,  how^ 
ever,  be  more  fully  elucidated  hereafter,  as  well  as  the  latter 
part  of  the  enactment  to  which  we  have  just  alluded,  in 
which  trusts  are  intimated  to  exist  by  implication,  consiruction, 
and  operation  of  law. 

4.  Of  the  Trust  when  raised. 

It  is  an  acknowledged  principle,  that  there  should  be  but 
one  rale  of  property  throughout  the  realm :  and,  accordingly, 
although  the  trust  is  a  mere  creature  of  equity,  and  with 
reference  to  legal  consequences,  subsists  only  in  idea,  yet,  it 
being  regarded  in  Chancery  as  the  land  is  at  law  (it),  th^ 
maxim  that  eqtdtas  sequitur  legem,  is,  almost  universally,  ap- 
plied. And  it  may  be  premised,  that  the  receipt  of  the  rent^ 
and  profits  of  real  estate  by  the  cestui  que  trust  is  that  kind 
of  equitable  possession  which  in  this  Court  is  equivalent  to 
the  seisin  of  a  legal  estate  (1) ;  and  that  the  highest  in3tance 
of  an  equitable  seisin  is  the  actual  possession  by  him  of  the 
property  clothed  with  such  receipt  (m). 

It  will  be  seen  that  this  Court  in  framing  its  rdes  respect- 
ing trusts  has  been  able,  consistently,  to  make  them  more 

{/)  Deg  t.  Deg,  a  P.  Wms.  (t)  i  Ves.  jun.  54, 55, 

413  ;  Kirk  V.  Webb,  Free.  Ch.  84.  ()t)  2  Jac.  &  Walk.  196. 

ig)  Duke  of  Norfolk  v.  Browne^  ^q  ^  j^^^  ^  y^^  ^^3 .  ^  ^adi 

Free.  Cha.   80;    1    Atk.    191-  ... 

a  Atk.   150.  ,     ,  *    ,       «     ri  -r  •     «.. 

.  (*)  Davidson  v.  FoUy,  fl  Bro.         <»">  »  Atk.  606;  3  Jac.  &  W. 
C.  C.  303  i  and  see  CoUhtgton  r.     ^^^'  '9^' 
FkUhtr,  3  Atk.  155. 
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conformable  with  the  existing  state  of  the  common  law  than 
it  was  capable  of  rendering  those  which  it  had  previously  pro- 
mulgated with  regard  to  uses  before  the  statute :  for  the 
original  fiduciary  estate  was  resorted  to  for  the  purpose  of 
evading  a  public  prohibition,  and  of  defeating  certain  con- 
sequences of  the  feudal  tenure  ^  whilst  that  since  the  statute, 
which,  as  we  have  seen,  has  been  in  a  great  degree  the  means 
of  adapting  the  state  of  the  common  law  to  the  altered  con«- 
dition  of  society,  was  introduced,  and  has  been  maintained 
not  only  with  the  object  to  which  the  use  was  phiefly  applied, 
but  with  that  also  of  still  further  extending  the  freedom  of 
alienation  and  limitation  of  property. 

It  is  a  well-established  proposition,  that,  upon  a  declaration 
pf  trust  the  same  estates  may  be  created  in  equity  as  by 
similar  legal  limitations  would  be  created  at  law  in).  And  it 
is  equally  true  that  tl^e  trust^estate,  when  raised,  may  be 
aliened  in  equity  by  the  cestui  que  trust  alone,  and.  that  his 
trustee  will  there  be  considered  to  hold  the  legal  estate  for  the 
alienee  (o).  This,  in  ordinary  cases,  may  be  effected  by  mere 
^signment ;  but  in  the  case  of  an  equitable  tenant  in  tail, 
notwithstanding  it  was  formerly  thought  he  might  bar  hig 
.estate  by  feofimeiit  (|i),  or  even  by  a  less  formal  con- 
veyance (9),  or  by  will(r),  it  is  now  established  that  he 
cannot  do  so,  except  by  fineC^),  or  recovery  (t),  according  to 
rules  corresponding  with  those  which  prevail  in  regard  to 
/iuch  assurances  at  law  (u).    And,  it  may  be  observed  that 


(n)  3  Ca.  in  Cha.  48 ;  1  P. 
Wms.  109,  14a;  2  P.  Wms. 
713 ;  1  Eden,  R.  418 ;  a  Jac.  & 
W.  148;  5Madd.4ii. 

(0)  3  Ves.  127. 

(p)  Bomater  v.  ElUs,  Prec. 
(Dha*  81 ;  S.  C.  2  Vera.  344. 

(jq)  North  v.  Chompemoon^ 
3  Ca.  in  Cha,  63 ;  1  Vera.  14 ; 
Beverley  y.  Beverley,  2  Vera.  131; 
Baker  v.  Bayley,   3  Vera.  335. 

(r)  Otroay  v.  Hudson^  3  Vern. 
583;  Woobiaugk  V.  fVoolnough, 
Prec.  Cha.  328. 

is)  1  Atk.  476, 


(t)  North  v.  Champermony  3 
Ca.  in  Cha.  78,  S.  C.  under  title 
NoHh  V.  Wayy  1  Vera.  13 ;  Bch 
tekr  V.  AlUngtonf  1  Bro.  C.  C.  7 1 ; 
and  see  Ca.  Temp.  Talb.  167. 

(»)  Goodrick  v.  Brawn,  1  Ca. 
in  Ch.^49.  S.  C.  3  Freeip.  180 ; 
Wa$hbourn  v.  Downet,  1  Ca.  in 
Cha.  213;  S.  C.  I  Vera.  440; 
Legatt  V.  Sewell,  1  P.  Wms.  91, 
and  S.  C.  2  Vera.  551 ;  Kirkham 
V.  Smith,  AmbL  518;  1  Ve^, 
260;  3  Atk.  815;  3  Ves.  376; 
6  Ves,  13. 
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the  operation  of  an  equitable  recoTery  is  so  analogous  to  that 
of  a  leco^eiy  of  an  estate  at  law^  that  it  will  bar  no  more  than 
the  trust-estate ;  and  consequently  will  not  affect  a  subse- 
quent  legal  remainder  (x).  And  it  is  worthy  of  remark  that 
such  an  assurance  will  not  defeat  an  equitable  estate-tail^ 
during  the  continuance  of  a  prior  legal  estate  for  life(y), 
but  that  such  an  equitable  estate  may  neyertheless  be  barred 
by  a  recovery  founded  upon  a  legal  estate  in  the  tenant  to 
the  pracipe  (2).  And  here  it  may  be  noticed,  that,  although 
an  assignment  is  the  usual  mode  adopted  for  transferring  the 
mere  trust,  where  it  is  not  an  equitable  estate^tail ;  yet,  that 
it  seems  to  be  a  general  rule,  that  any  legal  conveyance  or 
assurance  will  have  the  same  effect  and  operation  upon  the 
fiduciary  property  as  it  would  have  upon  the  estate  at  law 
in  case  the  trustees  had  executed  their  trust  (a). 

The  cesivi  que  trust  may  also  dispose  of  the  mere  trust  by 
will  (b) ;  but  the  devise  must  generally  be  attended  with  the 
same  forms  as  are  requisite  to  pass,  by  such  means,  a  corres- 
ponding estate  at  law.  There  is  a  peculiarity,  however,  with 
respect  to  copyhold  property,  whidi  must  be  noticed.  Not- 
withstanding that  the  legal  estate  therein  might  always  have 
been  disposed  of  by  surrender  and  will  (c),  though  the  latter 
should  have  been  unattested  (d),  on  the  ground  that  it  was  in 
fiict  passed  by  the  former  (e);  and,  although,  by  the  statute 
56  Oeo.  3,  c.  192,  the  surrender  to  the  use  of  the  will  is  dis- 
pensed with ;  yet,  it  is  conceived  that,  as  this  Court  con- 
sidered that  a  devise  of  the  trust  of  a  copyhold,  by  a  person 
not  having  the  legal  estate  therein,  when  executed  in  the 


(x)  Rohiiuon   v.   Ccimmtng,   1  {b)  2  Vern.  680 ;  TuffntU  v. 

Atk.  473 ;    Salvin  v.  Thornton^  Page,  2  Atk.  37. 

Ambl.  545.  699,  S.  a  1  Bro.  (^^  p-^^  ^   ^^-^^^  ^  3^^  ^ 

C.  C.  73,  note ;  3  Ves.  i«5.  C.  286 ;  15  Ves.  403. 

(jr)  3  Ca.inCb.63,  78;and  (^    Wagstaf    v.     Wagstqf, 

8ce3  Ves. 276.  2  P.  W.  258;  2  Bro.  C.C.  58; 

(z)  Marwood  v.  Turner^  3  P.  1  Russ.  R.  482. 

Wma.  171 ;  3  Ves.  126,  128.  (,)  ^  p^  ^ms.  261 ;  1  Vez. 

(0)  2  Ca.  in  Ch.  78;  and  see  489 ;  2  Vez.  77;  8  Ves.  286. 
3  Ves.  127.    . 
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Sftite  limnal  maimer  as  if  it  related  to  a  trust  or  legal  estates 
of  freehold^  passed  the  equitable  interest  therein,  without  the 
necessity  of  a  surrender  (J\  such  property  may  still  be  de- 
Tised  by  the  observance  of  the  same  solemnities. 

It  remains  to  be  stated  in  regard  to  the  natare  of  trlist- 
estatesi  that  they  are  descendible ;  and  that  the  rules  of  des^ 
^ent  adopted  in  Chancery,  with  respect  to  such  equitable 
property,  are  the  same  as  those  which  define  the  course  of 
legal  estates  at  law(^). 

Before  we  proceed  to  consider  the  incidents  to  which  trusts 
estiktes  are  liable,  we  shall  premise  some  observations  upon  fl 
subject  which  is  extremely  important  in  itself,  and  which 
tebds  to  exemplify, the  manner  in  which  this  court  has  arrived 
at  that  analogy  in  its  rules,  to  irhipb  we  have  adverted,  ivittt 
those  of  the  courts  of  law« 

Express  statutes  Umit  the  periods  at  law  within  which 
property  wrongfully  possessed  may  be  recovered  by  th<j 
rightful  owner.  Chancery,  acknowledging  the  princijiles 
Which  dictated  those  enactments,  likewise  endeavours  to  dis^ 
Gou^ge  laches  and  neglect  of  rights  (A);  and  therefore  requires 
that  persons  seeking  retief  shoidd  be  prompt  in  their  applica*!- 
tionB(0-  And,  although  the  statute  of  limitations  the  21  Jac.  1^ 
e.i6,  does  not  apply  to  trust^states  (ft),  this  Court  considering 
the  periods  therein  defined  to  be  convenient  measures  of  the 
lei^gth  of  time  which  ought  to  operate  as  a  bar  to  claims  in 
equity,  has  adopted  them  in  similar  cases  (/).  There  cannot, 
stf ictly  speaking,  be  any  disseisin,  abatement,  or  intrusion, 
of  a  trust-estate  (m),  because  there  is  no  legal  seisin  in  the 
cestvi  que  trust  (n) ;  but  possession  of  the  property  and  the  re- 
ceipt of  the  rents  and  profits  of  it  by  a  stranger,  whilst  the  legal 
estate  remains  in  the  trustee,  may  be  regarded  as  an  equitable 

if)  3  P.  Wms.  261 ;  1  Ve«.  1  Cox,  R.  149;  10  Ves.  4661 

489.  15  Ves.  496 ;  1  Sch.  k  Lefr.  428; 

ig)  1  P.  Wms.  713,736.  2  Sch,  &  Lefr.  633;  1  Ball  & 

(k)  fi  Ves.  jon,  92  ;  3  Brs.  C.  Beatt.  164 ;  and  see  2  Jac.  &c  W. 

C*  639,  note.  150,  and  cases  there  cited, 

(t)  1  Ves.  ^  Bea.  246.  (m)  1   Atk.    591;   2    Merits 

(Jc)  1  Cox,  R.  149;  17  Ves.  96.  357 ;  2  Jac.  &  \Y.  147. 

(0  3  Bro.  C.   C.  640,   qote ;  (n)  16  V^.  230. 
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ouster  (o) :  for  the  continuing  existence  of  the  legal  estate 
unbarred  in  the  trustee,  whilst  the  rents  and  profits  thereof 
are  receired^  and  erery  act  of  ownership  exercised  by  a 
tortfous  holder  under  a  claim  of  title  as  the  eeitui  que  trust, 
without  his^  in  any  manner,  directly  or  indirectly,  acknow* 
ledging  the  title  of  the  person  to  whom  the  equitable  estate 
may  of  right  belong,  will  not  prevent  the  possession  from  being 
adverse  to  that  person,  and  a  bar  to  the  prosecution  of  his 
claim  in  a  court  of  equity,  if  without  any  disability  or  fraud 
he  has  forborne  to  bring  it  forward  till  after  the  period  of 
twenty  years  has  elapsed.  And  the  trustee  is  not  to  blaikie, 
if  he,  without  any  collusion,  having  no  means  of  knowing  the 
merits  of  the  equitable  title,  and  being  misled  by  the  acquies^ 
cence  of  the  person  who  is  cognizant  thereof,  remains  passive^ 
or  even  yields  to  the  only  apparent  claim  of  title  by  the 
actual  possessor^  whilst  the  rightful  proprietor,  whose  duty  it 
is  to  assert  his  title  by  his  own  suit  in  equity,  or  by  calling 
for  the  aid  of  his  trustee  in  a  court  of  law,  sleeps  upon  his 
right,  and  takes  no  step  of  any  kind  to  assert  it  dther  in  law 
or  equity  within  the  limited  period  (  p).  If,  however,  anything 
has  beefi  done  or  said  directly  or  indirectly  to  recognize  thd 
title  of  die  righlftil  owner  by  the  adverse  possessor,  it  seems 
the  case  will  be  thereby  rendered  an  exception  to  the  general 
rule  (9).  And  such  rule  does  not  usually  apply  between  the 
trustee  and  his  cestui  qtte  trust,  where  the  former  has  usurped 
and  been  permitted  to  remain  in  the  actual  enjoyment  of  the 
property;  for  as  his  possession  is,  for  the  most  part,  regarded 
as  die  possession  of  the  latter  (r),  the  case  must  be  attended 
with  some  peculiar  circumstances  (s),  in  order  that  time  may 
operate  as  a  bar  between  them  (0* 

Although  the  properties  of  the  trust-estate  Which  we  have 
already  mentioned  maybe  considered  to  be,  and  in  one  sense 
undoubtedly  are,  incidental  thereto,  yet  those  circumstances 
which  are  in  this  court  distinguished  as  the  incidents  of  a 
trust,  are  such  as  originate  by  construction  in  Chancery, 

(o)  2  Jac.  &  W.  166.  (0  3  Mod.  n.  149. 

(p)  s  Jac.&  W«  156, 157.  (0   Llexoelfyn   v.   Maekworik^ 

{q)  3  Jac.  &  W,  175.  Barnardi  445  ;  1  Bro.  C.  C.  554 ; 

(r)  1  Ventr.  321.  a  Jac.  &  W.  177. 
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in  analogy  to  those  legal  incidents  whieh  arise  by  operation 
of  law.  And  here  it  may  be  observed,  that  although  most 
of  the  rules  in  this  Court  respecting  trust-estates  have  been 
established  in  conformity  with  those  of  the  courts  of  law  in 
relation  to  legal  property,  yet,  in  the  course  of  our  inquiries, 
many  instances  will  be  met  with  in  which  the  Legislature  has 
extended  its  enactments  to  that  species  of  property,  and 
dictated  regulations  to  the  Court  of  Chancery  in  respect 
thereof.  And  this  has  been  particularly  Hie  case  in  those 
parts  of  the  subject  to  which  we  must  now  advert. 

It  seems  that  a  trust-estate  was  always  held  liable  to  an 
extent  for  a  debt  due  to  the  King  (t) ;  and,  if  there  were  any 
doubt  upon  the  matter,  it  appears  to  have  been  removed  by 
^  13th  Eliz.  c.  4,  s.  5*  Trust-terms  in  gross  are  assets  in 
equity  (k);  and  trust-estates  of  l&eehold  have  by  the  sgth 
Cha.  2.  c.  3,  s.  10,  been  rendered  applicaUe  to  the  payment  of 
debts  by  specialty,  even  at  law  (x). 

With  regard  to  the  incidents  of  forfeiture,  escheat  and 
prerogative,  we  have  first  to  observe,  that  by  the  33  Hen.  8« 
c  aOy  s.  2^  trust-estates  of  realty  have  been  rendered  liable 
to  forfeiture  to  the  King  on  an  attainder  and  conviction  for 
high  treason  of  the  ees^ut  que  trust  (y).  Such  estates  are 
not,  however  forfeitable  to  the  Crown  for  felony  (z),  nor  do 
they  escheat  for  the  same,  or  on  want  of  heirs  (a).  Where 
the  trust-estate  fails  ob  defectum  sangidnUy  a  construction 
peculiar,  though  founded  in  principle,  has  been  made.  As 
the  lord  has,  in  such  cases>  no  title  by  escheat  or  otherwise 
to  the  trust,  this  Court  will  not  compel  the  trustee  to  relin- 
quish the  estate  to  him;  and  consequently  the  trustee 
having  the  title  at  law,  and  not  being  any  longer  bound  by  a 
trust,  may  maintain  the  actual  enjoyment  of  the  property  for 
his  own  benefit  (6). 

(0  Dyer,  160,  a. ;  Hardr.  495,         («)  Attomey-Oentrd  v.  Sanis^ 

3  Ch.  Rep.  «o.  1  Hal.  P.  C.  249 ;  Hardr.  490. 
(11)  3  Cha.  Rep.  37.  (o)  Attomey-General  v.  Sandst 

(x)  a  Atk.  293;  and  see  King  i  Hal.  P.  C.  249,  in  which  the 

V.  Baikttf  2  Vern.  248 ;  1  Yes.  king  was  also  lord. 

Jan.  435,  (6)  Burgess  v.  WheatCy  1  Wm. 

.   ly)    1    Hale,    P.   Cr.   248;  Blackst.  123;  S.C.  1  Eden,  177. 

Hardr.  495. 
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With  respect  to  trusts  of  personalty,  they  are  forfeitable 
both  for  treason  (c)  and  felony  ((/).  And  where  a  person 
dies  without  any  apparent  next  of  kin,  his  personal  estate 
vests  in  the  King  by  prerogative,  though  it  should  be  a  trust; 
and  therefore,  where  a  testator  bequeathed  his  personal  pro- 
perty upon  trusts  to  which  it  could  not  be  applied,  and  died 
Without  any  next  of  kin  who  could  be  ascertained,  it  was 
declared  that  the  trustees  could  not  be  allowed  to  enjoy  the 
beneficial  interest  therein,  but  that  they  held  as  trustees  for 
the  Eling  (e).  And  this  conclusion  does  not  appear  incon- 
sistent with  the  doctrine  above  mentioned  as  to  the  right  of 
trustees  of  real  estate  in  case  of  a  failure  of  heirs ;  for  in 
the  last-mentioned  instance  the  rule  is  founded  upon  a  sup- 
position of  the  tennination  of  tenure ;  in  the  former,  of  the 
goods  being  undisposed  of. 

The  incident  of  curtesy  affects  trust-estates,  and  the  hus- 
band is  therefore  entitled  to  a  life-interest  in  a  trust  of  inhe- 
ritance of  which  his  wife  may  have  been  equitably  seised  (/); 
but  no  right  of  dower  is  held  to  exist  in  a  widow  out  of  her 
husband's  trust-estates  of  inheritance  (g),  or  in  the  case  of 
customary  freeholds  (A),  and  copyholds  (t),  no  interests  ana- 
logous to  that  of  the  widow's  customary  estate  (A),  or  free- 
bench  (i).  There  is  no  foundation  in  principle  for  this  dis- 
tinction (k) ;  it  originated  in  the  common  practice  (/)  of  con- 
veyancers of  placing  the  legal  estate  in  trustees  for  the 


(c)  Sir  W.  Rakigh'a  Case,  see 
iHal.  P.C.  S51. 

(d)  Earl  of  Somerset's  Case, 
Cro.  Jac.  513,  and  see  other  in- 
stances of  forfeiture,  Balch  v. 
Woitatty  1  P.  Wms,  445  ;  Hay- 
ward  V.  Fry^  rep.  ibid.  446,  and 
Be*  V.  Fowler^  Bunb.  38. 

{e)  Middkton  v.  Spicer^  1  Bro. 
C.C.  SOI. 

{/)  JVatti  V.  BaU,  1  P.  W. 
108,  and  2  Eq.  Ca.  Ab.  727 ; 
3  P.  W.  234;  a  Vern.  680; 
Sweetapple  v.  Bindowy  2  Vern. 
536 ;  1  Atk.  606 ;  2  Jac.  &  W. 
197 ;  and  see  Morgan  v.  Morgan, 


5  Madd.  408,  overruling  HearU 
v.  Greenbanky  1  Vez.  298,  and 
S.  C.  3  Atk.  695.716. 

(g)  Colt  V.  Cdty  1  Rep.  in  Ch. 
254;  Ckajdin  v.  Chaplin,  2  P. 
Wms.  229:  Bottomley  v.  Lord 
Fairfax,  Prec  Cha.  336 ;  1  Bro. 
C.  C.  527. 

{h)  Godwin  v.  Winsmore,  2 
Atk.  525. 

(«)  Forder  v.  Wade,  4  Bro.  C, 

C.  521* 

(Jc)  2  P.  Wms.  702  ;   2  Atk. 

(/)  See  2  P.  Wms.  709 ;  3  P. 
Wms.  234. 
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purpose  of  preyenting  dower,  to  have  declared  which  invalid, 
woold  not  merely  have  been  to  overrule  a  prevailing  general 
opinion,  but  would  have  been  of  dangerous  conAequence,  by 
creatii^  confusion  in  titles.  A  diversity  was  once  suggested 
for  the  purpose  of  partially  avoiding  the  application  of  this 
doctrine,  between  the  cases  in  which  the  trust  was  created 
by  the  husband  himself  and  where  it  was  raised  by  a  person 
from  whom  he  derived  his  title ;  for/  in  the  one  instance  an 
intention  might  have  been  presomed  of  defeating  the  widow's 
QSlatei :  in  the  other^  not  (n) ;  but  this  distinction  was  very 
shortly  afterwards  overruled  (o). 

Having  thus  given  a  sketch  of  the  origin  of  the  doctrine 
of  trusts  established  in  this  Court,  and  of  the  rules  adopted 
therein  with  respect  to  the  creation  and  the  nature  of  th< 
fiduciary  estates,  derived  from  that  doctrine  ^  we  shall  now 
proceed  to  consider  the  manner  in  which  it  is  applied  in  the 
limitation  and  modification  of  property.  The  instances  in 
which  this  appUcation  is  made  are  of  a  two^fdd  description; 
the  one  where  a  trust  is  raised  by  actual  limitation,  the  other 
Ivhere  it  is  held  to  arise  upon  Ae  manifest  intention  of  the 
parties,  or  from  the  nature  of  the  transaction  between  ihem. 
And  we  shall  consider  the  snbjett  according  to  the  eorres- 
t)onding  distinction  between  trusts  expressed;  and  trdsts 
implied. 


I. — OP    EXPRESS    TRUSTS. 

Before  we  enter  upon  the  subject  of  trusts  raised  by 
actual  limitation,  it  is  necessary  to  observe  that  a  general 
investigation  of  this  subject  would  carry  us  far  beyond  thd 
designed  limits  of  this  work ;  and  that,  as  it  seems  unneces- 
«ary  to  dilate  upon  that  bitanch  of  it  which  is  analogous  to 
and  is  governed  by  the  same  rules  as  the  limitations  of  the  use 
at  law,  we  shall  confine  ourselves  almost  exclusively  to  those 

(n)  2  P.  Wma.  709.  General  v.  Scoit,  Ca,  Temp.  Talb. 

(0)  Chaplin  v.  Chaplin,  3  P.      138,  and  4  Bro.  C.C.5a5, 
Wim.  229:  and  see  Attorney^ 
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instances  in  which  the  system  has  been  applied  to  the  effeo- 
tua^ion  of  purposes  not  otherwise  attainable. 

It  seems  boweyer  desirable  to  premise  a  few  observations 
on  a  distinction  which  prevails  between  trusts  which  are 
termed  executed,  and  those  which  are  said  to  be  executory, 
and  on  the  subject  of  the  construction  of  the  limitations  of 
trusts  with  reference  to  that  distinction.  It  will  be  remem- 
bered, that  before  the  37th  Hen.  8,  c.  10,  the  use  was  a 
species  of  trust.  Hence  uses  within  that  statute  might 
without  impropriety  he  termed  trusts  executed*  But  this 
denomination  has  been  adopted  in  relation  to.  modem  trusts^ 
which  since  that  statute  have  been  carried  into  execution  by 
the  direction  or  under  the  sanction  of  the  rules  adopted  in 
Chancery.  The  sense,  however,  in  which  this  term  is  now 
peculiarly  applied  in  regard  to  modern  trusts,  is  that  in  which 
it  is  intended  to  signify  such  as  have  been  clearly  and  deft- 
mtively  expressed  in  contra-distinction  to  others,  raised  by 
a  species  of  declaration  permitted  in  this  Court,  which  is  not 
final,  but  is  expressive  merely  of  intention,  and  is  considered 
as  a  guide  to  the  future  execution  of  a  more  formal  and  com^ 
plete  limitation,  and  which  are  therefore  termed  executory^ 
Without  admitting  the  propriety  of  these  terms  as  applied 
in  opposition,  in  the  instances  last  adverted  to,  or  partici- 
pating in  the  discussion  which  has  arisen  upon  the  subject  (p)^ 
we  shall  adopt  them  as  expressive  of  this  distinction;  for 
however  inaccurate  the  words  may  be  to  define  the  diffei^ 
ence,  it  is  extremely  clear  in  fact,  and  is  that  to  which  the 
words  executed  and  executory  have  latterly  been  usually 
applied  {q). 

It  is  an  admitted  principle,  not  only  that  the  rule^  of  pro-: 
perty  should  be  the  same  in  equity  as  at  law,  but  that  the 
rules  of  construction  should  be  so  likewise  (r).  Courts  of  Equity 
therefore,  where  trusts  are  actually  and  finally  limited,  gene- 
rally follow  the  rules  of  the  Courts  of  Law  ia  segard  to  the 


(p)  See  Fearne's  Cont.  Rem.  (r)  Doe  v.  Laming^   2  Burr, 

and  Exec.Dev.and  Madd.P.aod  2108;  14  Viii.  Abr.  tit.  Intebt; 

Pr.  of  Chancery,  vol.  i.  2  Vez.  655  ;  1  Bro.  C.  C.  aaa ; 

(7)  See  I  Jac.  &  W.  570*  1  Jac.  &  W.  571. 
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limitation  of  estates^  whether  in  deeds  or  wills  (s).  Where 
the  tn|8t8  are  merely  directory,  and  in  anticipation  of  a 
more  explicit  and  perfect  declaration  of  them,  the  Court 
interprets  them  according  to  the  object  and  intention  of  the 
party  to  be  presumed  therefrom  (0-  In  other  words,  where 
the  trusts  are  executed  in  the  sense  in  which  we  adopt  the 
term,  the  legal  rules  of  coastmclion  prendl  (») ;  but  where 
executory,  the  instrument  in  which  they  are  dedared  being 
considered  to  contain  the  mere  minutes  or  instructions  for  a 
more  formal  limitation  {x),  are  CMMtnied  in  such  manner  as  to 
carry  into  effect  the  intention,  so  far  as  it  may  square  with  the 
rules  of  law  and  equity  (^).  Trusts  executed  are  limited  in 
every  species  of  instrument  signed  by  the  party :  but  trusts  exe- 
cutory are  seldom  otherwise  declared  than  by  articles  altered 
into  in  contemplation  of  marriage,  or  by  wills  which  are  of 
course  in  anticipation  of  death ;  because,  there  are  few  other 
occasions  on  which  it  is  not  as  couTenient  and  desirable  to 
execute  at  once  the  more  solemn  assurance.  And  no  distinct- 
tion  appears  to  arise  upon  the  instruments  by  which  trusts 
executory  are  declared,  except  that  where  they  are  created  by 
marriage  articles,  an  inference  is  drawn  from  the  very  nature 
of  the  instrument,  of  an  intention  to  provide  for  the  issue  of 
the  marriage,  which  induces  this  Court  to  endeavour,  as  far 
as  it  may  be  consistent,  to  put  it  out  of  the  power  of  the 
parents  to  defeat  the  issue  (z) ;  whilst  in  the  case  of  such 
trusts  being  created  by  any  other  instrument,  as,  for  instance 
a  will,  the  object  not  being  extrinsically  known  or  presuma- 
ble,  it  can  only  be  collected  from  the  language  thereof  (a  V 

(t)  3  Ca.  in  Cha.  48 ;    i   P.  (s)  1  Jac.  6c  W.  571. 

Wms.  35.  109.  143  ;  2  P.  Wins.  (j)  9  Atk.  545;  5  Vea.  27^  j 

713;   8  Vem.  553-  Ca.  ttnip.  s  Sch.  &  Lefr.  87.  a86;  1  Ball 

Talb.  18, 19 ;  2  Ves.  655 ;  s  Atk.  &  B.  89.  215. 

574;  1  Bro.  C.  C.  223;  Ambl.  (y)  i  Vea.  71 ;  1  Atk.  6o8-; 

362;  1  Jac.  Ar  W.  81,93, 113.  g  Atk.    575;   Ambl.  378;    la 

(0  Ca.  Temp.  Talb.  1 9  ;  1  Atk.  Ves.  238. 

608  ;  Leonard  v.  Earl  of  Sussex^  (z)  2  Ves.  &  Bea.  369 ;  r  Jac 

S  Vern.  526 ;  2  Atk.  580.  582 ;  ic  W.  574. 

1  £q.  Ca.  Ab.  392  ;  2  P.  Wmt.  (a)  5  Madd.  260. 
478;  1  Jac.&Wr570. 
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We  shall  lay  before  the  reader  our  notice  of  the  subject  oP 
express  trusts^  by  treating  of  it  with  reference^  separately,  to 
i^  and  to  personal  estate. 

OF    EXPRESS    TRUSTS    OF    REAL    ESTATE. 

It  is  conceived  that  those  peculiar  limitations  of  trusts  of 
which  it  is  our  intention  to  treat,  are  found  either  in  deeds  or 
in  wills ;  for  although,  as  we  have  seen,  trusts  may  be  effec- 
tually declared  upon  instruments  not  under  seal,  yet  it  seems 
there  are  not  any  which  are  made  in  those  instruments  only, 
and  that  diversity  between  trusts  declared  by  marriage  arti- 
cles, and  by  will,  to  which  we  have  already  adverted,  arises 
merely  from  the-  different  modes  of  construing  such  instru- 
ments respectively.  Hence  it  is  apprehended  that  this  part 
of  our  subject  may  be  viewed  under  the  subordinate  heads 
of  express  trusts  by  deed,  and  express  trusts  by  will. 

OP  EXPRESS  TRUSTS  OF  REAL  ESTATE  BY  DEED. 

Under  this  branch  of  the  subject  we  shall  advert  only  to 
express  ti^ists  in  marriage  settlements,  and  express  trusts  in 
purchase-deeds  for  reasons  which  will  appear  in  the  sequel. 


OF    EXPRESS     TRUSTS     OF     REAL     ESTATE     IN     MARRIAGE 

SETTLEMENTS. 

The  obvious  puiposes  to  be  effectuated  by  deeds  of  this 
kind  are  the  providing  for  the  husband  and  wife,  and  the 
issue  of  the  marriage.  In  these  times,  from  the  great  liberty 
which  is  enjoyed  by  the  owner  of  jproperty,  such  instruments 
are  often  of  a  very  complicated  nature,  containing  limita- 
tions of  legal  and  of  equitable  estates,  with  powers,  condi- 
tions, provisos  and  covenants  attached  thereto,  forming  a 
strong  contrast  with  the  simple  but  arbitrary  provisions  for- 
merly allowed  at  law.  The  origin  of  such  settlements  is 
co-eval  with  the  introduction  of  feuds  of  inheritance,  and 
may  be  said  to  have  been  at  first  rather  a  concession  of  the 
lord,  than  a  disposition  by  the  tenant  of  tlie  land.    But 
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when  the  liberty  of  alienation  was  enlargedi  and  the  condi« 
tional  fee  had  been  introduced,  and  converted  into  the  estate^ 
tail  by  the  statute  de  donis  (b\  the  power  of  effectuating  a 
marriage  settlement  may  be  said  to  have  been  actually  esta- 
blished. This  conditional  estate  was  created  by  gift  to  a 
feudatory  and  his  lineal  descendants,  or,  in  other  words,  to 
the  donee  and  the  heirs  of  his  body,  or  to  the  donee  and  his 
wife,  and  the  heirs  of  their  bodies.  Upon  the  condition 
implied  to  be  incidental  to  that  estate,  namely,  the  death  of 
the  donee  without  issue,  it  revested  in  the  donor  and  his 
heirs ;  whilst,  if  the  conditions  were  performed,  the  estate 
became  absolute  in  the  donee,  who  was  thereupon  held  ca- 
pable of  alienating  the  same.  The  effect  of  the  statute  de 
donis  was  to  annihilate  the  consequences  of  the  implied  con- 
dition, by  its  declaring  that  the  estate  should  be  held  accord- 
ing to  the  form  of  the  gift,  and  that  the  donee  should  not 
have  power  to  alien  the  land  upon  issue  had ;  and  in  case 
there  should  not  be  issue,  or  there  being  any  it  should  fail> 
that  the  land  should  revert  to  the  donor  and  his  heirs.  Such 
an  estate-tail,  vested  either  in  a  husband  or  a  wife,  would 
entitle  the  wife  in  the  former  case  to  dower,  and  the  hus- 
band in  the  latter,  to  curtesy.  Hence,  partly  by  feudal  regu- 
lations, and  partly  by  statutory  provisions  operating  upon 
the  acts  of  the  parties,  the  usual  objects  of  a  marriage  set* 
tlement  might  in  a  manner  have  been  attained.  By  the 
limitation  of  remainders,  which  was  permitted  after  estates- 
tail,  the  beneficial  effects  of  the  statute  de  donis  to  famiUes, 
were  greatly  increased;  but  at  the  same  time  many  evils 
resulted  from  that  statute.  These  were  intended  to  be 
avoided  by  the  introduction  of  fines  and  recoveries :  but 
those  assurances  had  not  merely  the  partial  effect  of  reme- 
dying the  evils;  for  they  had  that  also  of  virtually  annihi- 
lating the  system  of  settlement  which  then  prevailed,  inas- 
much as  by  the  former  mode  of  assurance,  it  was  in  the 
power  of  the  ancestor  to  alienate  the  whole  estate-tail,  and 
thus  to  bar  his  issue,  and  by  the  latter,  not  only  to  defeat  that 
estate,  but  the  remainders  limited  thereupon.  The  necessity, 
for  the  benefit  of  families,  of  some  indefeasible  mode  of  limi- 
tation, however,   produced  the  practice  of  conveying  the 

'    (h)  Statute  Westminster  2d.   I3£dw.  ist,  c.  i. 
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laads  to  the  husband  for  his  life,  with  remainder  to  the  wife 
for  her  life,  with  remainder  to  the  heirs  of  the  body  of  the 
wife  by  the  husband  begotten.  By  these  means  the  pro* 
perty  was  secured  to  the  issue;  for  as  the  estate-tail  did  not 
Test  in  the  husband  it  could  not  have  been  barred  by  him, 
nor  originally  could  it  have  been  defeated  by  their  joint 
act(c).  But  this  mode  of  settlement,  which  at  the  time  here 
alluded  to  was  perhaps  the  most  ample  mode  of  family  pro- 
vision that  could  be  adopted,  was  nevertheless  extremely 
insufficient :  for  if  the  wife  survived  the  husband  the  issue 
fell  entirely  at  her  mercy ;  and  it  seems,  that  even  the  opi- 
nion that  the  husband  and  wife  could  not  jointly  defeat  their 
issue  was  subsequently  overruled  (d).  And  although,  by  vir- 
tue of  the  Stat.  1 1  Hen.  y,  c.  20,  the  widow  was  disabled  from 
barring  an  estate  of  the  inheritance  or  purchase  of  her  late 
husband,  or  otherwise  derived  as  therein  mentioned,  and  so 
Umited,  yet  such  a  mode  of  settlement  was  ill  adapted  to  the 
subsequent  condition  and  wants  of  society. 

It  is  to  the  doctrine  of  uses  before  the  statute  27  Hen.  8, 
c.  10,  that  we  must  refer  for  the  means  resorted  to  for  sup- 
plying the  defects,  and  remedying  the  inconveniences,  occa-» 
sioned  by  the  existing  restraints  upon  property  at  law,  and 
of  meeting  those  exigences  of  society  which  the  more  re- 
fined nature  of  their  relations  required ;  and  it  is  to  this  last 
mentioned  statute  that  we  must  attribute  the  conversion  of 
the  limitations  of  uses,  for  that  purpose  adopted,  into  legal 
estates.  It  seemed  necessary  to  preface  our  inquiry  on  die 
subject  of  marriage  settlements  by  some  allusion  to  the  early 
nature  of  such  provisions ;  but  we  shall  not  discuss  the 
legal  limitations  by  which,  since  the  statute  of  uses, 
they  have  been  effectuated,  any  further  than  it  may  ap- 
pear requisite  in  order  to  render  the  modes  of  attaining 
particular  purposes  by  the  doctrine  of  trusts  more  clear  and 
intelligible. 

Settlements  of  property  may,  of  course,  be  made  by 
the  limitations  of  uses,  or  of  express  trusts,  which,  we 
have   seen,  are   construed  by  the  same  rules;  but   they 

« 

(c)  Hariey  v.  West^  cited  Co.  Jac.  474 ;  and  see  Whatdey  v. 
I^tt  365,  b.  Kemp^  cited  3  Ves.  358.      ' 

{d)  Kirkhamv.ThomjHOH^Cico* 
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generally  consist  of  limitations  of  both  kinds ;  and  it  may 
perhaps  be  stated,  that  by  such  combination  eveiy  modifi- 
cation of  property  which  is  consistent  with  the  present  frame 
of  public  policy  may  be  effected. 

> 

Of  Limitations  by  way  of  Trust  in  Marriage  Settlements  of 

Real  Estate, 

Although  a  seisin  may  be  given  by  the  operation  of  a 
bargain  and  sale,  and  of  a  covenant  to  stand  seised,  yet  if 
the  settlement  of  legal  estates  be  desired  by  means  of  such 
conveyances,  difficulties  may  arise  in  respect  of  the  persons 
within  the  consideration;  and  although  a  settlement  conr 
sisting  chiefly  of  equitable  estates  may  by  those  means  be  cir- 
cuitously  effected,  it  can  rarely  happen  that  the  objects  of 
the  parties  can  be  thereby  fully  attained.  It  is  through  the 
medium  of  deeds  operating  by  transmutation  of  possession 
that  real  estate  may  be  settled  in  the  most  varied  and  effec- 
tual manner ;  and  of  these  the  lease  and  release  is  the  mod€( 
of  legal  assurance  most  eligible,  it  not  being  attended 
with  the  inconvenient  formalities  of  a  feofiinent,  fine,  or 
recovery  (e). 

The  legal  seisin  is  thereby  generally  conveyed  to  persons 
qualified  to  take  the  same  to  a  use,  and  the  purposes  of  the 
parties  are  secured  by  certain  definite  limitations  of  legal,  or 
jof  equitable  estates,  or  of  both. 

The  first  is  generally  a  precautionary  stipulation,  being 
founded  upon  the  possibility  of  the  contract  of  marriage,  in 
reference  to  which  it  is  made,  not  being  fulfilled,  and  is, 
of  course,  according  to  the  design  of  the  grantor;  but  usually, 
for  the  estates  upon  which  the  property  was  previously 
limited. 

The  next  is  frequently  the  limitation  of  a  term  to  trustees, 
their  executors  and  administrators,  for  the  purpose  of  securing 
to  the  wife,  in  the  life-time  of  the  husband,  a  certain  annual 
private  income,  by  way  of  what  is  termed  pin-money.  Thig 
is  the  first  of  those  peculiar  limitations  the  object  of  which 

(e)  These  observations  respecting  the  mode  of  legal  assurance  wiU 
become  apparent  in  the  course  of  our  inquiries* 
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cannot  be  attained  at  law,  and  whicli  may  be  efFectnated 
tlurongh  the  medium  of  trusts.  The  property  is  conveyed  to 
the  use  of  trustees,  their  executors  and  administrators,  for  a 
term,  in  most  instances,  of  ninety-nine  years,  upon  trust, 
during  the  joint  lives  of  the  husband  and  wife,  out  of  the 
rents,  or  by  way  of  mortgage,,  sale,  or  other  disposition  there- 
of, or  by  bringing  actions  against  the  tenants,  or  other  persons 
in  whose  possession  the  same  may  be,  or  by  any  lawful  means 
to  raise  the  annuity  or  yearly  sum  intended  for  the  wife,  and 
to  pay  the  same  into  her  hands  for  her  sole  and  separate  use 
and  benefit,  free  from  the  control,  debts,  or  engagements  of 
her  husband  (f),^  with  a  declaration  that  her  receipts  for  the 
same,  notwithstanding  her  coverture,  shall  be  sufficient  dis-* 
charges  for  the  payment  thereof  (ft) ;  or,  as  is  generally  the 
ease,  to  apply  or  dispose  of  the  rents  according  to  the 
appointment  of  the  wife,  in  writing,  under  her  hand,  notwith- 
standing her  coverture  (i),  but  not  by  way  of  anticipation (m); 
and  in  default  thereof  to  her,  as  before  mentioned,  with  a 
similar  provision  as  to  the  receipts  of  herself,  or  of  her  ap«< 
pointees.  An  appointment  by  the  wife  in  the  latter  oase  is 
considered  to  be  a  good  declaration  of  trust  (jt)  and  to  b& 
binding  on  the  trustees  (o):  but,  it  seems,,  the  same  can* 
only  be  exercised  in  the  manner  prescribed  (p)«  And  where 
there  is  a  clause  inserted  to  restrain  her  alienating  by  way  o§ 
anticipation,  it  is  effectual  to  modify  her  power  over  her 
separate  property  (y).  If  the  wife,  having  pin-money  bo  se-t 
cured  by  a  term,  leave  her  husband  and  live  in  adultery,  this. 
Court  will  prevent  the  trustees  from  proceeding  at  law  to 
recover  the  term ;  but  if  she  leave  him  on  account  of  ill  usage, 
or  upon  other  reasonable  grounds,,  it  will  not  inter  fere  (r)^. 

(i)  Wats  v.  DawkinSf  la  V\».  2  Ves.  jun.  150;  fFright  v.  Engk- 

501,  Jkld,  AmbL  46%k 

(k)  Acttm  v.  White^  1  Sim.  &  (p)  See  9  Ves.  497,  and  14 

Stu.429.  Ves,  547. 

(/)  Fybus  v.  Smith,  3  Bro.  340*  ,  v      „ 

S.  C.  I  Ves.  jun.  189,  and  ca.es  /£'  ^^^-  *';  "  l^'  ^^'  > 

therein  cit«i.  ^^  ^^-  ^^4 ;  i  R«8e,  B.  C.  200. 

(w)  See  5  Ves.  17.  (r)  Sir  ft.  More  v.   Earl  of. 

{n)  2  Ves.  191.  Scarborough,  2  Eq.Ca.  Ab.  156  ; 

(0)  Pjfbtts  V.  Smthf  I  Ves.  jun.  1  Atk.  376;  but  see  Sidney,  v^ 

189.     S.  C.  3  Bro.  C.  C.  340;  Sidfiey,  3  P.  WiDS.  269. 
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go  that  she  may  in  the  latter  case  recover  the  arrears  from 
the  time  of  the  separation  at  least.  And  it  may  be  remarked 
that  if  she  should  have  lived  with  her  husband  and  been  sup- 
ported by  him,  and  have  neglected  to  demand  her  pin-money, 
she  can  only  pbtain  the  arrears  for  the  past  year  (s),  except 
under  special  circumstances  (f): 

The  next  limitation  usuaUy  made  in  settlements  of  real 
estate  is  for  the  benefit  of  the  husband,  and  is  generally  to 
the  use  of  himself  and  his  assigns  for  life. 

A  provision  for  the  wife,  after  the  death  of  the  husband, 
comes  next,  in  natural  order,  to  be  considered ;  and,  it  seems 
proper,  in  the  first  place,  to  notice  that  as  dower  is  not, 
like  curtesy,  a  life-estate  in  the  whole  property,  it  is  sometimes 
desirable  to  provide  for  the  intended  wife  a  more  ample 
interest  in  his  estate  in  case  she  should  survive  him ;  whilst 
in  other  instances,  it  may,  from  the  great  extent  of  his  pro<^ 
perty,  her  having  already  a  large  separate  estate,  or  from 
other  peculiar  circumstances,  be  considered  expedient  to 
secure  to  her  a  more  limited  provision  in  lieu  of  dower. 
Besides  the  common-law  mode  of  attaining  this  object,  by 
limiting  to  her  a  life-estate  by  way  of  jointure,  under  the 
sixth  section  of  the  Statute  of  Uses  (u),  this  Court  has  declared 
that  a  mere  equitable  estate  may  be  given  as  a  jointure,  and 
that  the  same  will  exclude  her  from  dower  if  secured  to  her 
by  a  settlement  before  marriage,  although  she  should  have 
been  an  infant  at  the  time  of  its  execution  (x),  and  that  a 
provision  by  way  of  trust  may  be  good  in  equity  as  a  bar  to 
her  claim  in  that  respect,  even  although  the  estate  be  only 
implied  (y\  or  the  subject-matter  be  merely  personal  (r).  If 
a  feme  be  adult  at  the  time  of  the  execution  of  her  setti^ 


(s)  Thomas  v.  Bemui^  9  P.  Wma. 
341 ;  Qffley  v.  Qfity^  Pirec.  Cha. 
26 ;  2  Ves.  7.     • 

(0  Countess  of  Warwick  v. 
Edvmrds,  1  Eq.  Ca.  Abr.  140 ; 
Ridout  V.  Lewis f  1  Atk.  269. 

(u)  3  Atk.  612 ;  4  Bro.  C.  C. 
508. 

{x)  See  rraiiams  v.  CkUty, 
3  Ves.  545;  Corbei  v.  Corbet f 
1  Sim.  k  Stu.  612. 


(y)  Earl  of  Bucks  v.  Drury» 
2EdenR.6o.  S. C.  3  Bro. P. C. 
4g3s  Drury  v.  Drurj/f  4  Bro. 
C.  C.  506,  note ;  and  see  4  Bro^ 

C.C.511- 

(x)  Timu^  V.  rifmcy,3Atk.8^ 
Estcourt  V.  Estcourty  1  Cox^ 
R.  20 ;  and  see  Vizard  v.  Idrng- 
daky  I  Ves.  55 ;  and  S.  C«  2  Eq. 
Ca.  Ab.  102  ;  1  Cox,  R.  as. 
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ment  before  marriage,  and  be  a  party  thereto,  a  provision  for 
her  thereby,  whether  Idgal  or  equitable^  and  whether  ex- 
pressed to  be  in  bar  of  dower^  or  not,  is  considered  to  defeat 
her  claim  thereto  (a):  but  if  the  instrument  were  executed 
after  marriage,  an  equitable  jointure,  like  a  legal  provision  of 
the  same  kind  thereby^  would  ,not  be  effectual  to  bar  her  legal 
lights,  except  upon  het  eleoiiom  to  accept  the  same  in  lien 
thereof  (i).  In  such  oases,  as  well  as  where  she  does  not 
appear  to  have  been  a  party  to  the  settlement,  it  is  presumed, 
that,  in  order  to  bind  her,  the  provision  must  be  equally  bene- 
ficial with  the  dower  (0)^  and  expressed  to  be  in  lieu  of  it(d). 
And  if  such  a  provision  be  very  unequal,  but  in  her  favour, 
this  Court  will  not  set  it  aside,  because  it  cannot  put  her  in 
siatu  quo  (e).  But  it  is  not  only  by  the  limitations  of  a  hfe-' 
estate  to  the  widow  that  she  may  be  barred  of  dower.  A 
more  convenient  mode  has  been  adopted  at  law,  by  granting 
her  a  rent-charge,  in  ca^  she  should  survive  her  husband, 
for  her  life,  in  lieu  thereof,  with  power,  in  case  of  non-pay^ 
ment  within  certain  periods  after  it  becomes  due,  to  distrain 
and  to  enter  upon  the  lands  and  to  receive  the  rents ;  by 
which  means,  at  the  same  time  that  a  certain  income  is 
secured  to  her,  the  descent  of  the  estate  is  undisturbed* 
And  this,  which  is  the  usual  mode  of  providing  for  the  widow, 
is  rendered  complete  through  the  medium  of  the  doctrines  of 
this  Court,  and  the  adoption  of  means  derived  therefrom. 
After  the  limitation  to  the  husband  for  life,  and,  as  is  cus- 
tomary, another  to  trustees  to  preserve  contingent  remainders^ 
to  which  we  shall  presently  advert,  the  estate  is  generally 
limited  to  the  use  of  other  persons  than  those  named  as 
trustees  in  respect  of  the  above-mentioned  term,  their  exe- 
cutors and  administrators,  for  another  term,  usually  of  500 
years,  subject  to  the  rent^harge,  and  to  the  remedies  for  the 

(a)  Ckrtkshore  v.  CkaUe^  10  (c)  Caruthen  v.  CanUhers^ 
Yes.  1 ;  1  Madd.  IL  613 ;  1  Sim.  4  Bro.  C.  C.  500,  and  eases  there 
&  SUau  630.  referred  to. 

(b)  This  will  appear  from  the         (d)  Tinney  v.  Ttimey,  3  Atk. 
tieDour  of  the  cases  here  died.  8;  Ctwc^  v.  5rrfl«on,  4  Ves.  391 ; 
And  see  Roberts  v.  Smith,  1  Sim.  2  Sch.  &  Lcfr.  452. 
4  Stu.  513,  although  a  case  of        W  North  v.  Ansell^  2  P.  W. 
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I'ecovery  thereof,  upon  trust,  in  case  it  should  be  in  arrear 
for  a  certain  period  after  it  becomes  due,  out  of  the  rents  and 
profits,  or  by  such  other  means  as  have  been  already  alluded 
to,  in  relation  to  the  term  limited  for  securing  the  former 
provision,  to  raise  sufficient  money  to  pay  off  the  arrears, 
and  all  costs  and  damages,  and  to  satisfy  the  same  (/). 
And,  it  may  be  observed,  that  such  last^mentioned  term 
affords  an  easy  mode  to  the  widov^  of  obtaining  liquidation 
of  her  demands,  without  any  impediment  being  raised  to  the 
enjoyment  of  the  property  by  the  heir  or  person  in  remainder, 
80  long  as  no  default  is  made  in  payment  of  the  rent^harge. 

Before  we  proceed  to  consider  the  limitations  for  the 
issue,  we  may  remind  the  readei',  that  the  husband  is  entitled 
to  curtesy  out  of  the  equitable  inheritance  of  the  wife ;  and 
may  remark,  that  although,  where  legal,  it  cannot  be  barred; 
where  equitable,  it  may  be  defeated  by  express  declaration  (g). 

A  provision  for  the  children  indefeasible  by  the  parents, 
as  already  intimated,  is  one  of  the  chief  objects  of  a  marriage 
settlement;  but  it  could  not  be  fully  and  satisfactorily  se- 
cured without  application  to  the  doctrine  of  trusts.  The  dis- 
tinction between  words  of  limitation  and  words  of  purchase, 
the  former  of  which  give  an  estate  to  the  heirs  by  descent 
from  their  ancestor,  and  the  latter,  a  new  estate  to  them 
independently  of  him,  it  is  hardly  necessary  here  to  say, 
apply  to  trust  as  well  as  to  legal  estates.  And  the  extension 
of  the  doctrine  with  regard  to  words  of  limitation,  by  what 
is  termed  the  rule  in  Shelley's  Case  (A),  which  is  so  well  known 
at  law,  equally  applies  to  express  trusts :  so  that,  where  there 
is  a  limitation  in  trust  for  the  life  of  the  ancestor,  with  re- 
mainder in  trust  for  his  heirs  in  fee-simple  or  fee-tail,  that 
remainder  will  in  equity  be  vested  in  him,  and  together  with 
the  particular  estate  form  one  immediate  inheritance  (t).  We 
have  already  hinted  at  the  contingent  legal  estates  which 
arose  from  the  operation  of  the  Statute  of  Uses ;  and,  it  is 
here  to  be  remarked,  that  if  a  contingent  legal  remainder 
were  limited  upon  an  estate  which  failed  before  the  contin-^ 

(/)  Corbet  v.  Corbet,  i  Sim.  (h^  SMley't  Case,  i  Co.  Rep. 
ii  Stu.  613.  93,  b. ;  rule,  ib,  104,  a. 

/  X  T>       J.        n    •        n  xtT  (0  (^orth  V.  Baldwin,  2  Vez. 

(g)  Rennet  v.  Davts,  a  P.  W.     ^  V     .  ,,  ,  u 

^       ,,   .,  046;   Jones  V.  Morgan,  1  Bro. 

C.  C.  206,  a^d  casts  there  cited.^ 
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gency  happened^  there  would  not  be  any  person  entiUed  ia 
the  property  to  answer  to  pracipes,  or  to  perform  the  services  to 
the  lord ;  but  the  freehold,  being  in  abeyance,  the  remainder 
could  never  take  effect.    Hence,  if  an  estate  in  fee  were 
limited  to  the  nse  of  one  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainders  over,  such  words, 
applied  to  issue  unborn,  being  construed  in  law-  to  give 
them,  upon  coming  into  esse,  estates  by  purchase,  and  con- 
sequently contingent  remainders ;  if  the  father  should  com- 
mit any  act  to  induce  a  forfeiture  of  his  life-estate,  or  should 
by  any  other  means  determine  the  same  before  the  birth  of 
issue,  that  is,  before  the  remainder  would  become  vested,  he 
might  thereby  destroy  that  contingent  remainder,  and  defeat 
such  issue  as  might  afterwards  be  born.    To  prevent  this 
consequence  of  the  limitation  to  the  issue  by  purchase/ which 
is  obviously  preferable  to  those  modes  of  settlement  upon 
them,  to  which  we  have  formerly  adverted,  as  putting  it 
entirely  out  of  the  power  of  a  parent  to  bar  the  estates  to  his 
children,  resort  is  again  had  to  the  doctrine  of  trusts.    The 
beneficial  purpose  of  thus  protecting  the  children  is  attained 
by  limitation  of  the  property  after  the  determination  of  the 
estate  for  life  to  the  parent,  by  forfeiture  or  otherwise,  to 
trustees  and  their  heirs  during  his  life,  in  trust,  to  support  the 
contingent  uses  and  estates  after  limited  from  being  defeated 
or  destroyed,  and,  for  that  purpose,  to  make  entries,  or  to 
bring  actions,  as  the  case  may  require ;  but  nevertheless  to 
permit  the  tenant  for  life  and  his  assigns  to  receive  (t)  the  rents 
and  profits  thereof.    The  estate,  thus  given  to  the  trustees 
is  a  legal  freehold  remainder /wr  autre  vie(k),  which  is  vested, 
and  upon  which  there  of  course  arises  a  right  of  entry  in 
case  the  particular  estate  should  be  determined  by  the  tenant 
for  life  before  its  natural  expiration  (/);  and  by  virtue  of 
which,  the  contingent  remainders  subsequently  limited  may  be 
preserved,  vnthout  any  interference  with  the  beneficial  enjoy- 
ment of  the  property.    It  may  be  observed,  that  in  order  to 
avoid  the  possibility  of  merger,  these  trustees  to  preserve 

(t)  Tippinv.  Cofiii,  Garth.  273.  hurst,  3  Atk.  135.  S.  C.  2  Stra. 

(k)  Sir  Hugh  Cholmley's  Case,  1105  ;  18  Vin.  Abr.  413,  pi.  8 ; 

fi  Co.  Rep.  50.  a. ;  1  Dick.  195.  and  6  Bro.  P.  C.  351 ;  Duncomb 

(0  Smith  ^em^  Dormer  v*  Purk-  y.  Duncomb^  3  Lev.  437. 
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GontingeDt  remainders  must  be  different  persons  from  the 
trustees  of  the  terms  of  years  which  we  have  mentioned. 

This  mode  of  limitation  to  preserve  contingent  remainderS| 
although  it  is  extremely  beneficial  in  rendering  the  settle^ 
ment  upon  the  children  of  the  marriage  secure,  so  long  as 
the  trustees  fulfil  their  duty,  may  nevertheless,  by  their  com- 
mitting a  breach  of  trust  in  relation  thereto,  be  rendered 
ineffectual  by  them  beyond  the  extent  to  which  they  may  be 
capable  of  answering  the  consequences  of  their  conduct ; 
but  of  this  we  shall  treat  hereafter  when  we  come  to  consider 
the  duties  and  liabilities  of  trustees. 

Numerous  as  are  the  modci9  of  settlement  of  real  property^ 
it  is  conceived,  that,  from  what  has  been  already  said  on  the 
subjects  of  providing  for  the  wife,  and  of  preserving  contin- 
gent remainders  to  the  issue  of  tiie  marriage,  it  will  sufficiently 
appear,  without  further  examples,  in  what  manner  tliose 
objects  may  be  attained  in  all  cases*  It  is,  however,  neces- 
sary here  to  make  a  few  observations  upon  the  limitations  of 
trust^states  merely.  As  Equity  follows  the  Law  in  the 
quality  of  estates,  it  is  presumed,  that  where  there  are  limi« 
tations  between  an  equitable  freehold  to  the  ancestor,  and 
that  to  his  heirs,  and  the  intermediate  estate  is  an  equitable 
fireehold,  but  contingent,  although  the  particular  estate  doea 
not  absolutely  merge  in  the  inheritance,  the  latter  unites  mtb 
the  former  mb  modo,  subject  to  separation,  only  in  case  the 
intervening  limitations  become  vested  (m).  And  where  the 
intermediate  limitations  are  originally  vested,  or  eventually 
become  so,  the  preceding  and  subsequent  estates,  tfaoa^ 
separate,  both  vest  in  the  grantee  (n).  Hence,  it  appears, 
that  not  only  where  the  rule  in  Skelley^u  Case  directly  applies, 
but  in  these  instances  also,  limitations  vrfaich  do  not  give  to 
the  issue  estates  by  purchase  may  not  be  effectual.  But  it 
is  particularly  to  be  observed,  timt  where  trust-estates  are 
Ihmited  to  the  issue  by  words  of  purchase  a  previous  tenant 
far  life  of  the  trust  cannot  defeat  the  contingent  remainder  ; 
for  the  inconvenience  which  in  regard  to  firediold  estates 
arose  at  law,  where  there  was  not  any  one  against  whom  to 

(m)  Bowk/s  Case,  ii  Rep.  to;  (a)  Coism  v.  Cbtos,  fi  Atk. 
MtrcdUk  V.  Lulit^  6  Bro.  P.  C.  347 ;  Hodgson  v.  Amkrotc,  DougL 
338.  337- 
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bring  a  pradpe,  or  to  perform  the  feudal  services,  does  not 
exist  in  regard  to  trust-estates,  as  the  legal  freehold  is  in  the 
trustees,  and  not  in  abeyance  (p),  and  as  the  right  of  entry 
which  they  have  by  virtue  of  their  legal  estate  will  support 
the  remainders  (/>). 

We  have  further  to  observe,  with  reference  to  the  provisions 
for  children,  that  the  limitations,  subject  to  remarks  already 
made,  are  usually  to  the  first  and  other  sons  of  the  husband 
by  the  wift,  successively  in  remainder,  and  the  several  and 
respective  heirs  male  of  their  bodies,  and  in  default  of  such 
issue  to  their  daughters  as  tenants  in  common,  and  the  seve- 
ral and  respective  heirs  of  their  bodies  lawfully  issuing;  and 
in  case  there  should  bo  a  failure  of  issue  of  any  one  or  more 
of  such  daughters,  then  the  share  or  shares  of  her  or  them  to 
go  to  the  other  daughters  as  tenants  in  common,  and  to  the 
several  and  respective  heirs  of  their  bodies;  and,  in  case 
there  should  be  but  one  such  daughter,  or  all  but  one  should 
happen  to  die  without  issue,  then  to  that  one  and  the  heirs  of 
her  body  lawfully  issuing. 

This  kind  of  settlement  in  a  great  measure  corresponds 
with  the  course  of  descent  at  law,  and  also  with  those  more 
simple  and  direct  modes  of  limitation  to  which  we  have  ad« 
verted ;  and  which  would  be  much  more  generally  used  if 
the  provisions  made  by  them  were  rendered  more  secure. 
We  need  not  refer  to  any  other  examples  of  the  limitations  to 
the  issue  by  purchase,  because  this  is  sufficient  to  intro- 
duce the  consideration  of  the  only  remaining  purpose  which 
in  the  framing  of  marriage  settlements  of  real  estate  can  be 
attained  through  the  medium  of  trusts  alone.  Although  this 
usual  mode  of  limitation  is  consistent  with  public  policy  in 
this  country  by  avoiding  the  necessity  of  splitting  estates, 
yet  it  is  observable,  that  upon  a  son  acquiring  the  property. 


(•)  1  Atk.  589. 

(p)  Ch^ipmafi  V.  Bluseitf  Ca« 
Temp.  Talb.  145 ;  Hopkms  v. 
BopUnSf  1  Atk.  581,  and  S.  C. 
Ca.Tamp.TaUk  44 ;  1  Ves.  268; 
G(d€  V.  Gakt  2  Cox,  R.  136.  It 
nay  be  observed,  by  way  of  note, 
that  in  one  instance,  namely,  of 


copyheld  property,  a  similar  dioc- 
trine  prevaikat  law ;  for  the  estata 
of  the  lord  will  in  like  manner 
preserve  a  ceatisigent  remainder. 
See  MUdmoj^  v.  Mvngerfordy  a 
Vem.  343;  3  Atk.  13;  3  Ves. 
Jan.  aog. 
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the  younger  childifeii  woald  be  destitute.  To  retain  the 
advantages  which  aroe  from  this  kind  of  limitation,  and  at 
the  same  time  to  supply  a  remedy  for  the  defect  alluded  to> 
the  trusts  of  the  term^  which  we  have  mentioned  as  being 
created  to  secure  the  wife's  rentcharge,  or  if  she  have  a  life*- 
estate  by  way  of  jointure,  or  none  should  have  been  pre- 
viously created,  then  the  trusts  of  a  term  limited  to  true* 
tees,  their  executors  and  administrators,  for  the  purpose,  are 
generally  declared  to  be,  that  in  case  there  should  be  one  or 
more  cUld  or  children  of  the  marriage,  other  than,  or  not 
being,  an  eldest  or  only  son,  entitled  to  the  property  by  virtue 
of  the  limitations  of  the  freehold,  the  trustees  shall,  after  the 
determination  of  the  life-estate  or  life-estates,  by  such  means 
or  dispositions  as  have  been  already  adverted,  to  in  relation  to 
the  ^before-mentioned  terms  limited  for  securing  pin-money 
and  a  jointure,  raise  a  certain  sum  or  certain  sums  of 
money,  to  be  paid  and  payable  to  the  younger  child  or 
younger  children,  according  to  appointment,  as  may  be 
agreed  upon ;  or,  in  default  thereof,  to  a  son  or  sons  at  the 
age  of  twenty-one  years,  and  to  a  daughter  or  daughters  at 
that  age  or  marriage.  The  portions  are  sometimes  rendered 
payable  during  the  lifetime  of  the  parent  or  parents  with  his 
or  their  consent  duly  expressed ;  and  it  is  generally  provided 
that  the  trustees  shall,  out  of  the  rents  and  profits,  raise  suf- 
ficient annual  sums  for  the  maintenance  and  education  of 
the  child  or  children,  so  presumptively  entitled  to  such  portion 
or  portions,  until  the  same  become  payable ;  and  also  that 
they  shall,  either  during  the  lifetime  of  the  parent  or  parents, 
with  consent,  or  after  his  or  their  decease,  before  the  times 
fixed  for  the  payment  of  the  portion  or  portions,  raise  the 
whole  or  any  part  thereof,  and  apply  the  same  towards  the 
advancement  in  the  world  of  any  such  younger  child  or 
children  (9). 

.  The  benefits  which  arise  from  the  limitation  of  such  a  term, 
by  enabling  trustees,  in  case  default  should  be  made,  by  the 
person  entitled  to  the  next  estate  in  remainder,  in  payment 
of  the  sums  thus  virtually  charged  thereon,  to  raise  the  same 
by  sale,  mortgage,  or  other  means  arising  therefrom  (r),  are 

(q)    See    Hume    v.    RunckUf         (r)  See  Warier  v.  Huickiniam, 
a  Sim.  &  Sta.  174.  1  Sim.  &  Stu.  376. 
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too  obvious  to  require  detail.  We  shall  therefore  confine 
our  present  remarks  to  the  vesting  and  raising  of  the  provi- 
sions thus  secured  to  the  issue,  as  illustrative  of  the  particular 
form  of  limitation  which  we  have  chosen  by  way  of  example, 
and  as  demonstrative  of  the  rules  which  regulate  such  limi- 
tations in  general. 

The  time  specified  for  the  payment  of  a  portion,  is  ^tbe 
period  from  which  this  Court  generally  holds  the  same  to 
iiave  vested,  and  to  have  become  transmissible  to  the  repre- 
sentatives of  the  donee,  in'  case  he  should  die  before  it  is 
actually  paid  (s).  And  it  not  only  admits  that  portions  may 
-vest  during  the  lifetime  of  the  parent,  but,  considering  the 
duty  and  probable  intention  of  the  parent,  imputes  to  him  the 
design^  that,  if  his  child  should  attain  the  age  specified,  or 
marry,  but  should  die  in  his  own  lifetime,  the  issue  of  that 
child  should  be  benefited  by  the  provision  (t).  Hence,  it  re- 
quires the  intention  that  portions  shall  not  vest  in  the  life- 
time of  the  parent  to  be  strongly  expressed  (ti);  and  there- 
fore it  may  be  noticed,  by  way  of  example,  a  clause,  by  which 
it  is  directed  that  the  portions  shall  not  be  paid  during  the 
lifetime  of  the  parent,  will  not  prevent  their  vesting,  upon 
the  children  attaining  the  ages  or  times  specified  before  his 
death  (x).  And  although  if  the  settlement  clearly  and  un- 
equivocally make  the  right  of  a  child  to  a  provision  depend 
upon  its  surviving  both  or  either  of  the  parents,  a  court 
of  Equity  has  no  power  to  control  that  disposition  (y) ; 
the  result  of  the  authorities  appears  to  be,  that  if  the  settle- 
ment be  incorrectly  or  ambiguously  expressed,  or  if  it  con- 
tain conflicting  and  contradictory  clauses,  so  as  to  leave  in  a 
degree  uncertain  the  period  at  which,  or  the  contingency 


(1)  2  £dea,  R.  31. 

(0  6  Ve«.  507. 

(u)  9  Ves.  435 ;  Hofeograve  v. 
CwrHer^Z  Ves.  &  Bea.  79;  Hotci" 
kin  V.  Humfreyf  a  Madd.  65; 
Poulett  V.  PouUtt^  6  Madd.  167. 

(jr)  Emperor  v»  Rolfe^  1  Vez. 
$08;  Woodcock  V.  Duke  of  Dor* 
set,  3  Bro.  C.  C.  569 ;  WiUis  v. 
WilUSf  3  Ves.  51 ;  Hope  v.  Lord 


CUfden,  6  Ves.  499;  Sdtenck  v. 
Leghf  9  Ves.  300 ;  Foftois  v.  fitir- 
dett^  ib.  428 ;  King  v.  Hake^  ib. 
438;  Bm/ard  v.  Smithy  i4Ve8.470. 
{y)  3  Bro.  C.  C.  570 ;  and  see 
Rercsby  v.  Netbland^  2  P.  W.  93. 
S.  C.  2  Bro.  P.  C.  487 ;  3  Ves.  & 
B.  85;  Fitzgerald  v.  Field,  1 
Rus3.  R.  430 ;  and  see  Hume  y. 
Rundelf,  2  Sim  &  Stu.  174, 
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upon  which  thd  shares  are  to  vest,  the  Court  kans  strongly 
towards  the  construction  which  gives  a  vested  interest  at  the 
ordinary  periods,  namely,  to  sons  at  the  age  of  twenty'»one 
years,  and  to  daughters  at  that  age  or  marriage  (a).  And  it 
may  be  observed,  that  a  power  of  appointment  does  not 
prevent  the  application  of  these  rules ;  for  the  estate  may 
vest  according  to  the  subsequent  limitations  until  its  execu- 
tion (b),  and  the  payment  alone  be  thereby  suspended  (c). 

If,  upon  construction  of  a  settlement,  a  portion  be  vested 
and  payable  during  the  lifetime  of  the  parent,  and  be  se- 
cured by  a  term  limited  after  the  life-estate  in  the  usual  man- 
ner, it  is  obvious  that  at  such  time  the  term  is  merely  rever- 
sionary. It  was,  however,  long  since  held,  that  the  child 
should  not  on  that  account  be  obliged  to  avmit  the  death  of 
the  parent  before  the  portion  should  be  raised  (d) ;  but  that, 
if  necessary,  it  should  be  produced  by  the  sale  or  other  dis- 
position of  the  reversionary  terai(e) :  and  indeed,  it  seems  to 
have  been  settled,  that  this  is  the  usual  and  regular  course  of 
pioceeding ;  unless  sooie  intention  be  suggested  to  postpone 
the  raising  of  the  porticms,  until  the  death  of  the  parent  (/)• 
And  very  small  grounds,  whatever  might  have  been  the  doc- 
trine formerly  (g),  are  not  sufficioikt  to  indicate  that  inten- 
tion (A)  ;  although  it  appears,  that,  if  upon  the  context  of  the 
settlement  anything  can  be  collected  by  which  it  is  clear  that  it 
could  not  have  bew  the  design  of  the  parties  that  the  portions 
should  be  raised  by  sale,  or  other  disposition  of  the  term,  whilst 


(a)  3  Ves.&Bea.85;  sMadd.  R. 

74. 

(b)  5  Ves.  748;  and  Me  7  Ves. 

583;  10  Ves.  365;  fi  Jac.  &  W. 
131 ;  Noel  v«  Lard  Walstngham^ 
S  Sim.  k  Stu.  99 ;  and  see  Wind* 
ham  V.  Graham^  1  Russ.  R.  331,  in 
which  a  yonuger  son,  by  death  of 
his  brother,  became  the  eldestson. 

(c)  s  P.  Wms.  lOi. 

(cO  Grtaots  v.  MattUon^  1  Eq. 
Ca.  Ab.  336,  337;  Gerrard  v. 
Gerrard^  a  Vern.  458 ;  Staniforth 
V.  Staniforth^  a  Vern.  460. 


(0  6  Ves.  380  ;  and  see  l^cn 
V.  Duke  of  ChandoSf  3  Atk.  416. 

(/)  Stanley  v.  Stanley ^  3  Atk. 
549;  Hebblethwaitew,  Cartwright^ 
Ca.  Temp.  Talb.  31 ;  Sandyi  v. 
Sandys^  1  P.  Wms.  707 ;  Stevens 
y.Dethkk,  3  Atk.  39 ;  3  Atk.  41 7 ; 
CodringtoH  v.  Lord  Foley,  6  Ves. 
364 ;  W^ynter  v.  Bold,  1  Sim.  & 
Stu.  507. 

(g)  See  Stanley  v.  Stanley, 
1  Atk.  Sanders's  Ed.  549,  and 
nates. 

(A)  6  Ves.  380. 
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reTenionaty,  this  Court  will  abide  thereby  (A).  Henoe,  if  it 
should  have  been  limited  to  trustees  after  the  death  of  the 
father  and  motber,upon  trust,  from  and  after  their  decease (t), 
or  fix>m  and  after  the  commencement  of  the  term  (k),  or  from 
and  after  the  estate  so  limited  to  the  trustees  should  take 
effect  in  possession  (/),  to  raise  certain  portions  for  children, 
payable  at  their  ages  of  twenty-one,  or  marriage ;  in  such 
cases,  although  they  should  attain  that  age,  or  marry,  and  the 
portions  accordingly  become  vested,  during  the  lifetime  of 
their  parents,  they  would  not  be  payable  until  the  death  of 
the  surviving  parent*  And,  in  a  case  (la)  in  which  the  trusts 
of  the  term  were  declared  to  be,  that  in  case  the  father  should 
happen  to  die  without  issue-male  of  his  body  by  the  wife ;  or 
if  any  were  bom,  but  they  should  die  without  issue-male  of 
their  bodies,  before  they  should  attain  twenty-one,  and  there 
should  be  issue  between  a  daughter  who  should  be  unmarried, 
or  unprovided  for  by  her  father  at  the  time  of  his  decease, 
(he  having  stipulated  to  pay  to  such  daughter  a  certain  por- 
tion at  the  age  of  eighteen,  or  marriage,)  the  trustees,  in  case 
the  lather  should  not  pay  to  her  that  portion,  should  raise 
the  same  out  of  the  rents  and  profits,  or  by  sale  or  mortgage 
of  the  property ;  and  until  the  same  should  become  payable 
out  of  the  rents  and  profits,  should  provide  her  a  certain 
maintenance :  the  anticipated  events  having  occurred,  it  was 
held  that,  as  the  contingency  could  not  fiilly  happen  until  it 
was  ascertained  whether  the  father  would  provide  for  his 
daughter,  the  term  ought  not  to  be  applied  to  the  raising  of 
the  portions  until  his  death. 

Whenever  in  a  marriage  settlement  a  term  is  created  to 
enable  trustees  to  raise  money  for  the  purposes  therein 
declared,  the  same  should  of  course  be  limited  before  the 
freehold  estate  of  the  person  who  is  in  point  of  fact  intended 
to  be  liable  to  the  payment  of  those  sums :  for  it  is  on  delank 
of  his  satisfying  the  charge  that  the  trustees  are  authorised 

(k)  4  Ves.  460,  and  6  Ves.         (1) Brome y. Berkley^aF.Vfms. 

379»  380.  484 ;  Stevens  v.  Detkiek,  3  A tk.  39^ 

(f)  Verney  v.  Vemey^  fi  Edea,         (m)   Corhett  v.  Maydxpell,  9 

s6 ;  Fitzgerald  v.  Field,  1  Russ.  Vem.  640.  655.  S.  C.  1  £q.  Ca. 

R.  430.  Ab.  337 ;  1  Salk.  159.    And  see 

(k)  Butler  H.Ihmamib,  1  P.  W.  fTynter  v.  Bold,  i  Sim,  &  Stu. 

448.  507. 
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to  ex^ft  the  power  conferred  on  them  in  relation  to  the  term* 
And  here  it  may  be  noticed,  in  respect  of  annual  sums,  that 
it  is  usual  to  insert  a  proviso,  after  each  limitation  of  a  term, 
that  the  trustees  shall  permit  the  persons  next  in  remainder 
or  reversion  to  receive  the  residue  of  the  rents  and  profits 
after  satisfaction  thereout  of  such  sums ;  and,  with  regard  to 
the  term  itself,  that  it  is  customary  to  declare,  that  after  the 
trusts  of  the  term  shall  have  been  performed  the  same  shall 
cease  and  determine. 

•  The  ultimate  remainder  in  a  marriage-settlement  is  gene- 
rally to  the  right  heirs  of  the  grantor,  and  may  of  course  be 
by  way  of  use  or  of  trust;  but  whether  it  be  legal  or  equita- 
ble, the  construction  of  the  effect  of  it,  with  reference  to 
prior  limitations  of  the  same  nature,  is  according  to  the  rule 
in  Shelley's  Case  and  the  other  principles  to  which  we  have 
alluded.  It  may  be  noticed,  however,  although  perhaps  it 
is  hardly  necessary,  that  where  the  prior  and  the  ultimate 
limitations  are  of  different  natures  in  this  respect,  no  union 
between  them  can  by  any  rule  take  place  (n). 

Before  we  proceed  with  our  inquiries  it  may  be  useful  to 
recapitulate  very  shortly  the  mere  limitations  of  the  settle- 
ment to  which  we  have  more  particularly  adverted.  The  estate 
is  conveyed  to  certain  persons,  as  A.  and  £.,  and  their  heirs, 
to  the  use  of  the  settler  and  his  heirs,  or  to  the  old  uses, 
until  the  marriage ;  and  afl^r  the  solemnization  thereof,  to 
the  use  of  trustees  aa  C.  and  D.,  their  executors  and  adminis- 
trators, for  a  term,  generally  of  ninety^nine  years ;  and  after 
the  determination  thereof,  which,  it  may  be  noticed,  would 
be  by  cesser,  on  the  trusts  of  the  same  being  satisfied,  to  the 
use  of  the  intended  husband  for  life ;  and  after  the  deter* 
mination  of  that  estate  by  forfeiture  or  otherwise,  to  the  use 
of  il.  and  J3.,  and  their  heirs  during  his  lifetime,  in  trust  to 
preserve  the  contingent  remainders ;  and^  after  the  decease  of 
the  husband,  to  the  use,  intent  and  purpose  that  the  wife 
may  yearly  receive  and  enjoy  a  certain  rentrcharge  for  her 
jointure,  and  in  lieu  of  dower,  with  power  of  distress  and 
entry,  and  receipt  of  rents ;  and,  subject  thereto,  to  the  use 

(n)  Say  Sf  Sek  v.  Jones,  3  Bro.  WiUony  2  T.  R.  444 ;  and  set 
P,  C.  113  ;  Shapland  v.  Smith,  Fenabks  v.  Morris,  7  T.  R.  342, 
I  Bro.  C.  C.  75;   Silvester  v.     438. 
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of  Other  trustees  (ban  those  of  the  first  term,  and  those 
appointed  to  support  the  contingent  remainderSi  as  E.  and  F., 
their  executors  and  administrators,  for  another  term,  gene- 
raJly  of  500  years;  and  after  the  determination  thereof, 
(which  would  also  be  by  cesser,  on  the  trusts  of  the  same 
being  satisfied^)  to  the  use  of  the  first  and  other  sons  of  the 
marriage  in  tail  male ;  with  remainder  to  the  use  of  the 
daughters  as  tenants  in  common  in  tail  general,  with  cross 
remainders ;  with  remainder  to  the  settlor  and  his  heirs ;  and 
the  trusts  of  the  fonner  term  are  declared  for  securing  the 
payment  of  the  purchase-money,  to  the  wife,  and  to  permit 
the  husband  to  receive  the  residue  of  the  rents  and  profits ; 
and  those  of  the  latter  for  securing,  firstly,  the  payment  of 
the  rent-charge  to  the  wife,  and,  secondly,  the  payment  of 
the  portions,  advancement,  and  maintenance,  of  the  younger 
children.  This  is  a  brief  outline  of  that  species  of  setde- 
ment,  called  strict  settlement ;  which  is  not  only  that  most 
frequently  adopted,  but  is  also  that  which  is  best  suited,  as 
an  example,  to  the  design  of  our  inquiry,  which,  it  will  be 
remembered,  was  stated  to  be  that  of  directing  the  reader's 
attention  to  those  instances  of  the  application  of  the  doc- 
trine of  trusts,  to  the  efiectuation  of  purposes  in  the  settle- 
ment of  real  property,  which  could  aot  odierwise  be  attained. 
And  although  we  have  indeed  ventured,  in  some  degree,  to 
illustrate  the  subject  of  settlements  in  general,  it  would  be 
quite  superfluous  and  irrelevant  to  the  object  of  the  present 
work,  to  pursue  the  disquisition  further. 

OV  EXPRESS  TRUSTS  OF  REAL    ESTATE    IN   PURCHASE 

DEEDS. 

Although  so  great  a  variety  of  purposes  may  be  effec- 
tuated upon  deeds  of  this  kind,  that  an  elaborate  treatise 
would  be  necessary  fully  to  explain  them ;  yet,  as  our  atten- 
tion is  particularly  directed  to  the  subject  of  trusts,  the 
task  which  we  have  to  perform  is  comparatively  limited  ;  so 
much  so  indeed,  that,  bearing  in  mind  what  has  been  said 
upon  the  species  of  instruments  already  briefly  considered, 
it  seems  necessary  here  to  discuss  only  one  mode  of  limitation 
as  the  means  of  efiecting  a  particular  purpose  through  the 
medium  of  the  doctrine  of  trusts,  which  cannot  otherwise  be 
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satisractorily  attained.  It  is  almost  peculiar  to  deeds  of  this 
kind,  and  relates  to  the  object  which  the  purchaser  of  an 
estate  of  inheritance  generally  wishes  to  effect,  of  preventing 
a  right  of  dower  vesting  in  his  wife  upon  the  conveyance  <rf 
the  estate  to  him. 

Various  devices  have,  at  different  times,  been  resorted  to 
for  this  purpose,  founded,  as  might  be  expected,  upon  the 
principle  of  avoiding  the  concurrence  of  the  legal  requisites 
to  dower  (o).  On  the  purchase  of  an  estate  of  inheritance 
by  a  husband,  the  wife's  title  to  dower,  which  partly  depends 
upon  seisin  thereof,  may  of  course,  be  prevented  from  attach- 
ing, by  his  having  the  legal  estate  therein  conveyed  to  a 
trustee  and  his  heirs ;  for,  even  if  the  trust  declared  shoidd 
be  to  himself  for  an  estate  of  inheritance,  it  will  be  remem- 
bered that  she  would  not  be  dowable.  This  simple  mode  is, 
however,  attended  with  various  disadvantages.  The  legd 
estate  is  not  at  his  immediate  command ;  and,  as  it  is  liable 
to  become  vested  in  infants  or  other  disabled  persons, 
and  to  escheat,  the  cestui  ^e  trust  may  be  subjected  to 
inconvenience,  and  even  injury,  and,  in  case  of  die  trustee 
being  in  possession,  may  iticur  tite  loss  which,  as  we  have 
hinted,  might  arise  from  his  conveyance  for  a  valuable  con- 
sideration to  one  who  has  no  notice  of  ibe  trust. 

Another  device  has  arisen  from  the  legol  rule,  that  the 
husband  must  be  solely  seised  in  order  to  give  his  wife  a 
title  to  dower,  and  consists  in  his  causing  tlie  estate  to  be 
conveyed  to  himself  ^nd  a  trustee  as  joint-tenants  in  fee : 
but  to  this  there  occur  the  obvious  objections,  that,  if  the 
trustee  should  survive  the  husband,  the  evils  which  we  have 
noticed  as  attendant  upon  a  conveyance  to  a  trustee  alone, 
would  arise  to  the  husband's  representatives :  whilst,  on  the 
other  hand,  if  the  latter  should  survive,  the  right  to  dower 
would  instantly  accrue. 

Again,  it  being  necessary  at  law  that  the  husband  should 
be  seised  of  the  inheritance  in  possession  during  the  cover- 
ture, a  limitation  to  trustees  and  their  heirs  during  the  life 
of  the  husband  upon  trust  for  him  for  his  life,  with  re- 
mainder as  to  the  legal  fee  to  his  heirs  or  heirs  of  his  body; 
or,  in  a  more  complete  manner,  to  him  for  life,  with  remainder 

(o)  See  Litt,  sect.  36;  Co.  Litt.  31,  3a,  33. 
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in  case  of  the  detorminataon  of  that  estate  during  his  liretame 
to  trustees  in  trust  for  him,  with  remainder  to  him  in  fee* 
simpk  or  fee-tail  may  be  resorted  to :  but,  iiUholigh  by  the 
adoption  of  such  means  the  legal  estate  would  be  only  par- 
tially disposed  of,  ibe  whole  inheritance  would  not  be  at  his 
immediate  command,  and  so  far  as  it  would  be  in  the  trustees 
the  mHd  que  trust  would  be  subject  to  the  disadvantages 
already  alluded  to. 

Another  mode  of  barring  dower  has  been  suggested,  by 
means  of  a  conmion-law  power;  for  although,  as  we  have 
already  hinted,  estates  limited  in  default  of  appointment 
y^tip)f  yet  tiiey  are,  of  course,  defeasible  by  execution  of 
the  powen  And  notwithstanding,  it  appears,  that  a  pur- 
chaser who  has  the  inheritance  of  an  estate  conveyed  to  him 
subject  to  a  power  over  the  same,  may,  by  execution  thereof, 
pass  the  estate  to  the  appointees*  who  would  in  consequence 
hold  by  a  title  prior  and  paramount  to  the  dower  of  the 
appointor's  widow,  whose  claim  would  therefore  be  defeat 
ed(^);  yet,  if  the  husband  should  neglect,  or  fail  to  execute 
his  power,  the  object  of  creating  it  would  not  be  attained. 

But,  although  the  modes  of  limitation  just  alluded  to  have 
been  successivdy  proposed  and  adopted,  they  have  all  been 
•operaeded  by  others  more  certain  and  complete.  These  are 
either  by  a  limitation  to  such  uses  as  the  purchaser  may  appoint 
and  for  want  of  appointment  to  the  use  of  trustees  and  their 
heiia  or  their  execntors  and  administrators  during  the  life  of 
the  purchaser,  in  trust  for  him,  and  subject  thereto  to  the  use 
of  the  purchaser  in  fee  or  in  tail  (r) ;  which  avoids  the  incon- 
veniences before  mentioned,  except  that  the  legal  freehold 
is  not  in  the  purchaser :  or,  by  a  limitation  to  such  uses 
as  the  purchaser  may  appoint,  and  in  default  of  appoint- 
ment to  his  use  for  life,  and  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise  in  his  life-time,  to  the  use 
of  trustees  and  their  heirs  or  their  executors  and  administra- 
tors during  his  lifetime,  upon  trust  for  him,  with  remainder 
to  the  nse  of  him,  and  his  heirs  or  heirs  of  bis  body ;  in  which 
case,  the  purchaser  has  absolute  power  over  the  legal  inherit- 
ance, lie  is  seised  in  possession  of  the  freehold,  the  legal 

(p)  Supra,  p.  46.    (q)  See  10  Yes.  365.    (r)  See  Co.  Litt.  Butler^s 

edition,  379.  b.  note  (1.) 
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remainder  ia  fee-simple  or  fee-tail  is  vested  in  him,  and  the 
icourse  of  descent  in  case  of  his  non-execution  of  his  power, 
"will  be  directed  by  the  rules  of  law,  or  per  fomwm  doni 
according  to  the  nature  of  the  remainder  to  him ;  and  his 
'Widow  will  nevertheless  be  defeated  of  her  dower  (s). 

Other  deeds  may  contain  express  trusts,  and  other  limita- 
tions may  be  made  of  such  trusts,  besides  those  which. we 
have  mentioned ;  but  it  will  not  be  necessaiy  to  extend  our 
observations  thereto,  because  it  does  not  appear  that  any 
purposes  which  deserve  a  distinct  consideration,  can  ^  be 
effectuated  by  such  means  alone.  There  is,  however,  one 
kind  of  <3Xpress  trust  which  is  not  in  any  degree  confined  to 
a  particular  species  of  deed,  which  might,  at  first  sight, 
-appear  to  demand  constderation  here.  It  is  that  which  is 
•limited  for  the  sale  or  other  disposition  of  real  estate  for  the 
purpose  of  raising  money,  of  which  W€  have  already  adverted 
to  instances,  upon  terms  for  years  in  marriage-settlements. 
The  same  object  may,  however,  be  attained  by  means  of 
a  power;  and,  although  the  execution  of  a  trust  is  impera- 
tive, whilst  that  of  a  power  is  merely  optional  (t\  yet  that 
is  a  distinction  which  refers  rather  to  the  nature  of  a  trust, 
than  to  any  peculiar  result  from  such  a  mode  of  limitation. 
In  conclusion,  it  must  be  mentioned,  that  the  principles  upon 
which  deeds  in  general  ought,  with  reference  to  the  doctrines 
oF  this  court,  to  be  framed,  will  receive  elucidation  from  the 
inquiries  which  will  be  made  in  the  course  of  this  Treatise 
^pon  the  several  subjects  on  which  they  are  founded,  or  with 
which  they  may  be  connected. 


OF    EXPRESS   TRUSTS   OF   REAL   ESTATE    BY   WILL. 

It  is  necessary,  in  the  first  place,  to  recall  the  reader's 
attention  to  the  distinction  formerly  laid  down  between  trusts 
fully  and  finally  declared,  and  those  which  are  merely  direc- 
tory; or,  according  to  the  usual  phraseology,  between  trusts 
which  ase  executed  and  trusts  which  are  executory  \  for  it 
is  with  reference  to  that  distinction  that  we  must  treat  of 
this  branch  of  our  subject. 

(«)  Fearne  Coot  Rem.  h Exec.  Dev.  7th  ed.  p.  347,  n.       (/)  Y^ilm.  23 
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Of  Trusts  execuied  by  Will. 

Althouoh  a  difTerent  interpretation  was  formerly  made 
with  regard  to  the  limitations  of  express  trusts  by  will,  and 
those  of  legal  estates  in  similar  instruments  (u) ;  upon  the 
notion,  in  equity,  that  greater  respect  was  due  to  the  inten- 
tion of  the  testator  in  instances  of  the  former  kind  than  of 
the  latter  (x) ;  it  appears  that  no  such  diversity  of  construc- 
tion now  prevails  (y).  But,  notwithstanding  that  the  rules 
which  apply  in  both  cases  are  the  same  (z),  it  is  thought  de- 
sirable, from  the  importance  of  the  subject,  shortly  to  advert 
to  the  broad  principles  which  regulate  the  construction  of 
wills.  Such  instruments  are  not  generally  considered  as 
definitive  acts,  but  as  written  declarations  of  the  testator's 
intention.  That  intention  is  regarded  as  the  chief  guide 
to  the  fulfilment  of  his  will  (a),  and  is  to  be  derived  from  the 
whole  (A)  context  (c)  thereof,  and  not  from  any  extrinsic 
evidence  (d) ;  and  where  the  literal  forms  of  expression  differ, 
it  is  to  be  sought  in  a  rational  and  consistent  design,  rather 
than  in  a  purpose  inconsistent  and  irrational  (e).  The  testa- 
tor is  presumed  to  have  been  acquainted  with  the  rules  of 
law(y),  and  his  intention,  to  be  effectual,  must  correspond 
therewith  (g),  aAd  any  doubt  of  the  propriety  or  prudence  of 


(«)  See  Bagskaw  v.  Spencer, 
1  Ves.  149.  S.C.  3  Atk»570;  and 
1  Coll.  Jurid.  378, 

(*)  a  Vez.  655,  656. 

(y)  W'righi  v.  Pearson,  Atnbl. 

358.  S.  C  1  Eden.  119;  Ambl. 

378;  1  Edeo.  369;  Jones  v.  Mor^ 

gan^  1  Bro.  C.  C.  206. 

(*)  Ambl.  363,  473  ;  1  Bro. 
C.C.  317, 

(a)  3  Vcz.  248 ;  4  Ves.  311 ; 
8  Ves.  83 ;  6  Madd.  179 ;  1  Sim. 
h  Sttt.  281. 

(b)  I  Ves.  J.  370 ;  3  Ves.  105 ; 
1  Sim.  &  Sttt.  281. 

(c)  4  Ves.  329 ;  5  Ves.  8i8  ; 
Deane  v.  Test,  9  Ves.  1 46 ;  1 1  Vea. 
389 ;  1  Ball  &  B.  466.  480 ;  x 
Mcriv.  651 ;  I  Turn.  R.  158. 


(d)  1  Salk.  233  ;  3  Vern  337 ; 
Brown  v.  Selxoiny  Ca.  temp.  Talb. 
340 ;  8  Ves.  32  ;  Herbert  v.  Reid, 
16  Ves.  481  ;  Page  v.  Leaping^ 
well,  18  Ves,  463.  466 ;  19  Ves. 
521 ;  3  Meriv.  320;  2  Ves.  A:  B. 
318 ;  Earl  ofNewburgh  v.  Coiin- 
tess  ofNewburgh^  5  Madd.  364; 
1  Turn.  R.  158 ;  but  see  below, 
p.  56,  note  (0). 

(0  5  Madd.  82  ;  3  Sim.&  Stu. 
298. 

(/)  3  Meriv.  23  ;  and  see 
8  Ves.  306. 

(^)  1  P.  Wms.  143 ;  3  P.  Wms. 
259;  2  Atk.575;  2  Vez.  248;  4 
Ves.  311.  329;  and  see  Dougl.  R. 

341- 
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his  disposition  (A),  or  any  inference  which  may  be  drawn 
from  the  amount  (i),  or  the  state  (X:)  of  his  property,  or  any 
inconvenience  which  may  have  arisen  in  the  execution  of  his 
will  (I),  or  any  other  accidental  circumstance  (m\  does  not 
afford  ground  for  controlling  its  effect,  where  his  intention 
can  be  discovered  upon  the  face  thereof  (n).  Technical  words 
are  not  necessary  (o) ;  but,  if  used,  are  generally  to  be  con- 
strued in  the  sense  appropriated  to  them  by  law  ( p).  Every 
other  word  is  to  be  received  in  its  ordinary  signification  (q) ; 
and,  if  possible,  is  to  operate  in  the  construction  (r).  If  the 
general  intent  can  be  clearly  (5)  collected  from  the  will,  it  is 
in  most  instances  the  duty  of  this  Court,  to  adapt  every 
regulation  thereto  (0 ;  and  to  it,  if  consistent  with  the  rules 
of  law,  the  punctuation  (u),  and  even  the  grammatical  con- 
struction (x)  must  yield.  And  upon  the  principle  of  giving 
effect  to  the  testator's  general  intent,  if,  on  &ir  inference 
from  the  whole  will,  there  appear  to  have  been  a  mistake  (jr) 
in  a  particular  part  thereof,  it  will  be  rectified  (z),  in  case  the 
;Rrhole  instrument  cannot  otherwise  be  interpreted  (a) ;  and, 
with  the  same  view,  words  inconsistent  with  the  general  in- 


(k)  4  Ve».  329.  340 ;  7  Ves. 
523 ;  and  see  Stoa^ne  v.  Smitky  1 
Sim.  &  Stu.  56. 

(t)  4  Yes.  340  ;  see  Andrews 
V.  Emmoty  2  Bro.  C.  C.  297. 

(k)  7  Ves.  533;  18  Ves,  466 ; 
3  Meriv.  390 ;  i  Ball  &  B.  543  ; 
Haynts  v.  Littkfeary  1  Sim.  & 
Stu.  496 ;  but  see  1  Swanst.  565. 

(0  1  Meriv.  360.  419. 

(«)  1  Ves.  J.  475;  4  Ves.  574  ; 
WeWy  V.  Welhy,  2  Ves.  h  Bea. 
187. 

(n)  See  15  Ves.  103. 

(0)  19  Ves.  359. 

(f)  1  Cox  R.  67 ;  5  Ves,  401. 
818;  I  Jac.  &  W.  98;  sBli.P. 

C.67. 

{q)  4  Ves.  329;  5  Vea.  818; 


9  Ves.  152.  154 ;  2  Ball  &  B. 
204, 

(r)  1  P.  Wms.  282;  1  Cox 
R.67;  4  Ves. 698;  5  Ves.  818; 
6  Ves.  102 ;  6  Madd.  179. 

(*)  2  Ves.  659. 

(f)  6  Ves.  102 ;  1  Jac.  &  W. 
93,  98.  101. 

(tf)  1  Meriv.  651. 

(*)  2  Ve&  32  ;  4  Ves.  311  ; 
1 1  Ves.  148 ;  Farroit  v.  WorsfM^ 

1  Jac.  &  W.  594. 

(y)  1  Atk.  415 ;  4  Ves.  49. 
57- 

(z)  Sims  V.  Doughty^  5  Ves. 
243. 

{a)  See  Chambers  v.  BraUsford^ 

2  Meriv.  25.  S.  C.    19  Ves. 
652. 
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tent,  will  be  oonfroDed  in  their  effect  (6),  transposed  (c),  or 
rejected  (d);  and  even  omissions  be  supplied  (^).  And  in- 
deed, whererer  a  particular  as  well  as  a  general  intent  is 
discoverable,  it  is  a  rule  that  if  possible  the  latter  shall  pre- 
vail (y*).  It  ia  however  to  be  observed,  that  if  a  limitation 
be  of  that  express  character  which  at  law  would  define  a 
legal  estate,  and  an  intent  be  apparent  that  some  restriction 
should  be  imposed  which  would  be  inconsistent  therewith, 
die  intent  must  give  way  to  the  express  limitation  (g).  If 
two  independent  parts  of  a  will  be  contradictory,  and  neither 
of  them  be  reconcileable  with  any  general  intent,  the  latter 
of  them  shall  take  effect  (A).  And  if  the  whole  will  c&nnot 
have  operation,  it  shall,  subject  to  the  above  observations, 
avad  as  far  as  it  is  intelligible  (t).  But  if  no  clear  sense  can 
be  elicited  therefrom  (k),  or  if  the  intent  be  ascertained,  but 
the  subject  (I)  or  object  (m)  be  uncertain,  or  it  be  doubtful  in 
what  manner  the  same  is  to  take  effect  (n),  the  will  is  void. 

We  have  already  hinted  that  extrinsic  evidence  is  not,  in 
general,  to  be  resorted  to  as  a  guide  in  the  construction  of 
a  will ;  and,  we  may  here  remark,  that  this  maxim  is,  as 
respects  real  estate,  derivable  from  the  statutes  of  wills  (o) ; 


(6)  2  P.  Wros.  741 5  I  Cox 
IL  67  ;  3  Bro.  C.  C.  68 ;  5  Ves. 
401 ;  9  Ves.  153 ;  16  Ves.  46 ; 
19  Ves.  366 ;  Whiimorc  v.  Tre- 
lawngf,  6  Ves.  199. 

(0  a  Ves. 39. 74;  tg Ves. 653. 

(d)  3  Vez.  378 ;  3  Atk.  595 ; 
3  Ves.  194;  Tkackeray  v.  Hamp- 
mm,  3  Sim.  &  Stu.  914. 

(0  9  Vea.  348 ;  4  Ves.  57 ; 
Sidn^  V.  Shelley,  19  Ves.  353. 
366 ;  but  see  Molesrvortk  ▼. 
Moieiworih,  1  Cox  R.  75.  S.  C. 
3  Bro.  C.  C.  4. 

(/)  4  Ves.  399;  1  Ball  &  B. 
470;  aBli.  p.  C.51- 

(g)  Leonard  y.  Earl  o/SusseSf 
9  Vern.  536 ;  Ambl.  377  ;  Ca. 
Temp.  Talb.  19  j  8  Vea.  42  ;  1 
Sim.&Sttt.6o;  iSim.&Stu.si?. 


{h)  Sims  v.  Doughty,  5  Ves. 
243 ;  6  Ves.  103  ;  18  Ves.  431. 

(i)  4  Ves.  325 ;  Abraham  v. 
Abnan,  l  Russ.  R.  509. 

(k)  Mason  v.  Robinson^  3  Sim. 
k  Stu.  395. 

(/)  1  Turn.  R.  157. 

(wi)  Castleton  v.  Turner^  cited 
2  Vez.  317  ;  Baylis  v.  Attorney' 
General^  3  Atk.  339 ;  Hunt  v. 
Hortf  3  Bro.  C.  C.  311  ;  Vezey 
V.  Januony  1  Sim.  &  Stu.  69; 
1  Turn.  R.  157. 

(n)  Constantine  v.  Constantine^ 
6  Ves.  100. 

(0)  33  Hen.  8,  c.  1,  and  34  & 
35  Hen.  8,  c.  5.  As  regards 
personal  estate,  it  is  derivable 
from  the  Statute  of  Frauds,  29 
Cha.  2,  c.  3;  s.  23. 
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but  that  such  evidence  is  nevertheless  admissible  to  explain 
an  ambiguity  wl\ich  arises  independently  of  the  will,  and 
which  it  is  necessary  to  remove  ere  the  same  can  be  carried 
into  execution;  or,  in  more  technical  language,  evidence 
dehors  the  will  is  not  generally  (o)  admissible  to  aid  the  con- 
struction, where  the  ambiguity  is  patent  (p),  but  may  always 
be  resorted  to  for  the  purpose  of  removing  a  latent  ambi- 
guity  (q).  An  ambiguity  of  the  latter  kind  may  arise,  either 
from  uncertainty  as  to  the  subject  matter  of  the  devise,  or 
as  to  the  person  of  the  devisee.  As,  for  instance,  if  a  tes- 
tator should  have  devised  his  manor  of  A.  to  onie  and  his 
heirs,  and  he  should  have  had  two  manors,  called  North  A. 
and  South  A. ;  or,  if  he  should  have  made  a  devise  to 
Robert  C,  the  son  of  Joseph  C,  and  there  should  not  have 
been  any  such  person,  but  he  should  have  had  two  nephews, 
Robert  C.,  the  son  of  John  C,  and  Robert  C,  the  son  of 
Thomas  C;  in  such  cases,  as  the  ambiguity  would  arise 
independently  of  the  will,  parol  evidence  would  be  admitted 
in  the  former,  to  show  which  of  the  manors  was  intended 
to  be  devised  (r) ;  and  in  the  latter  to  identify  the  nephew 
to  which  the  devise  was  made  (s). 

It  does  not  occur  that  there  are  any  limitations  of  trusts 
executed  which  are  peculiar  to  wills :  and  therefore  it  re- 
mains only  to  observe  upon  that  subject,  that  those  which 


(o)  As  to  the  admiasibility  of 
extrinsic  evidence,  where  the  tes- 
tator's expressions  in  relation  to 
a  particular  bequest  are  equivo- 
cal, see  Fonnereau  v.  Poyntz^  i 
Bro.  C,  C.  47a  ;  3  Meriv.  319  ; 
Colpoys  V.  ColpoySf  i  Jac«  R.451. 

(p)  1  Ves.  J.  «59.  415. 

(q)  I  Ves.  J.  415;  19  Ves. 
654. 

(r)  1  Ves.  J.  259;  and  see  SeU 
XDood  V.  Mildmayy  3  Ves.  306; 
15  Ves.  514;  HetDson  v.  Reed^ 
5  Madd.  451 ;  Evans  v.  Tripp^  5 
Madd.9i. 

(s)    Careless    v.    Careless^    i 
Meriv.  384  \  S.  C.  19  Ves.  601. 


And  see  s  P.  Wms.  136-7;  Beau^ 
mowt  V.  FeU^  3  P«  Wms.  141 ; 
Hampshire  v.  Pierce^  3  Ves. 
916;  Dowset  V.  Sxoeet,  Anibl.  1 75 ; 
Bradwm  v.  Harpur^  Ambl.  374  ; 
Parsons  v.  Parsons,  1  Ves.  J. 
a66;  Del  Mare  v.  Rebello,  3 
Bro.  C.  C.  446 ;  Campbell  v. 
French,  3  Ves.  32 1 ;  Price 
V.  Page,  4  Ves.  680 ;  Smith  v. 
Coftfy,  6  Ves.  43 ;  Stocidale  v. 
Buskby,  Coop.  R.  229 ;  S.  C.  19 
Ves.  381;  Lord  Woodh^useUe 
v.  DalrymjUcy  3  Meriv.  419; 
Beachcroft  v.  BcMcheroft,  1  Madd. 
R.  430 ;  StiU  v.  Hoste,  6  Madd. 
i^2. 
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we  have  mentioned^  as  being  frequently  used  in  marriage*' 
settlements  and  pnrchase  deeds,  may  also  be  declared  by 
will,  and  be  equally  effectual.  We  now  proceed  to  the  con- 
sideration of  trusts  by  will  not  finally  expressed ;  with  regard 
to  which  it  seems  necessary  to  give  some  attention,  not  only 
to  the  construction  but  to  the  mode  of  execution. 

« 

Of  Executory  Trusts  by  Will. 

Wb  have  already  attempted  to  define  the  nature  of  trusts 
of  this  kind ;  and  have  noticed  the  diversity  which  exists  as 
to  the  interpretation  of  those  which  are  limited  in  marriage- 
articles^  and  those  which  are  limited  in  wills.  And  it  will 
be  recollected  that  executory  trusts. are  those  which  are 
declared  in  anticipation  of  a  future  instrument,  in  which, 
they  are  to  be  fully  and  effectually  expressed. 

A  devisor  is,  with  reference  to  a  declaration  of  this  kind, 
considered  not  as  making  explicit  limitations;  but  merely  as 
expressing  his  general  purpose,  and  leaving  it  to  the  law  to 
frame  the  more  complete  assurance  (t).  In  the  construction 
of  trusts  executed  by  will,  we  have  seen  that  the  intention 
of  the  testator  is  to  be  derived  from  the  whole  context 
thereof;  and  that  such  intention  is  generally  to  direct  the 
construction ;  but  that  nevertheless  every  word  therein  is,  if 
possible,  to  have  its  effect.  In  the  interpretation  of  trusts 
executory,  which  are  regarded  as  imperfectly  expressed  (u), 
this  court  exercises  a  more  enlarged  authority  (x) ;  and,  in 
framing  the  subsequent  declaration,  it  modifies  the  testa- 
mentary limitations  in  such  manner,  as,  according  to  the 
practice  of  conveyancing  (y),  is  most  likely  to  effectuate  the 
intention  of  the  testator  (2;) ;  even  so  far  as  to  sacrifice  to  it 
the  meaning  and  effect,  according  to  the  rules  already  ad- 
verted to  in  respect  of  express  trusts,  of  particular  limita- 
tions (a) :  for,  if  it  be  ascertained  from  the  will  in  such  a 
case,  that  the  expressions  which  the  testator  has  used,  if 

{t)  Ambl.  378;  13  Yes.  330,  (y)  1  Atk.  608 ;  2  Atk.  281; 
331.  4  Bro.  C.  C.  535. 

(«)  I  P.  Wms.  765 ;  Ca.  Temp.  (2)  1  Ves.  103;  Ambl.  672; 
Talb.  19.  .1  Jac.  &  W.  570. 

(x)  17  Ves.  76.  («)  19  Ves.  366. 
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adopted  in  their  strict  and  proper  technical  sense,  would  qo4 
be  the  means  of  effectuating  the  testator^s  fiill  intention  as 
manifested  by  his  directing  the  execution  of  a  more  perfect 
instramenty  this  court,  although  if  the  will  related  to  trusts 
executed  it  might  decree  the  same  to  be  literally  oanied 
into  effect,  will  depart  from  the  letter  of  it,  in  order  that  thai 
intention  may  be  completely  fulfilled  (b). 

Hence,  for  example,  where  a  testatrix  devised  real  estates  to 
trustees  and  their  heirs  upon  trust  to  settle  one  moiety  of  the 
same  to  her  son  A,  and  the  heirs  of  his  body  by  a  second  wife ; 
and  in  default  of  such  issue  to  her  son  B.  and  the  heirs  of 
his  body ;  and  the  other  moiety  to  B,  and  the  heirs  of  his 
body ;  taking  especial  care  in  such  settlement  that  it  should 
never  be  in  the  power  of  either  of  the  sons  to  bar  the  entail  of 
either  of  iixe  moieties  given  them  during  their  or  either  of 
their  lives :  it  was  held,  that  in  framing  the  settlement  the 
sons  should  not  have  estates  tail,  but  merely  estates  for  life, 
without  impeachment  of  waste,  limited  to  them ;  although  it 
was  admitted  that  if  she  had  finaUy  limited  the  property  in 
such  terms,  the  law  would  have  prevailed ;  and  it  would  have 
been  in  the  power  of  the  parent  to  have  barred  his  issue,  not- 
withstanding the  subsequent  words  {c).  And  where  a  testator 
directed  his  trustees  to  settle  lands  on  A,  for  life,  without  im* 
peachment  of  waste ;  with  remainder  during  his  lifetime,  to 
trustees  and  their  heirs  to  preserve  contingent  remainders ; 
with  remainder  to  the  heirs  of  the  body  of  ^.  with  remamders 
over ;  and,  by  the  same  will,  devised  other  lands  to  A.  for  life, 
\rith  limitations  over,  precisely  similar  to  those  upon  which  the 
trustees  were  directed  to  settle  the  before-mentioned  lands :  it 
was  held,  that  under  the  latter  limitation  an  estate  tail  vested 
in  A.  but  that  under  the  former,  the  settlement  should  be  so 
framed  as  to  make  A.  tenant  for  life  only,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to 
his  sons  successively  in  tail  male  ^th  remainder?  over(d). 
And  where  a  testator  devised  his  lands  to  trustees,  upon  trust, 

(b)  ftVe8.&Bea«370;  andsee     i  Yes.  149;  Boikcrvilie  vl  Bas- 

2  Vez.  655.  kerviUef  3  Atk.  379. 

(c)  Leonard  v.  Earl  of  Sussex^         (d)  Pt^Uonx.  Vokt^a  P,  Wms. 

3  Vem.  536;  and  see  Stamford     471. 
v.  H(^rt,  I  Bro.  P.  C.  388,  cited 


Ch.  1*  8.  a.]  BX^ftEftS   TRUSTS.  5j)f 

after  making  certain  paymentSi  and  in  an  event  which  hap- 
pened, to  convey  to  the  use  of  his  grand-daughter  for  life, 
without  impeachment  of  waste,  with  remainder  to  her  husband 
for  life,  widi  remainder  to  the  issue  of  her  body,  with  remain- 
ders over :  the  limitations  in  the  conveyance  were  decreed  to 
be  made  to  the  grand-daughter  for  life,  without  impeachment 
of  waste,  with  remainder  to  trustees  to  preserre  contingent 
remainders,  with  a  similar  limitation  in  respect  of  the  hus- 
band, with  remainders  over  in  strict  8ettl«aent(€>.  And, 
where  one  directed  his  trustees  to  convey  lands  in  trust  for 
the  separate  use  of  a  married  woman  for  life,  so  that  she 
alone,  or  such  person  as  she  might  appoint,  should  receive 
the  rents  and  profits  thereof,  and  that  her  husband  should  not 
intermeddle  therewith,  and  after  her  decease,  in  trust  k>r  the 
heirs  of  her  body :  it  appearing  to  be  the  testator's  intention, 
that  the  husband  should  not  have  any  benefit  from  the  estate, 
it  was  declared  that  the  wife  was  entitled  to  a  mere  life  estate, 
and  that  the  husband  had  no  claim  to  curtesy  (f).  And, 
where  a  person  devised  lands  to  trustees,  upon  trust  as  soon  as 
his  three  daughters  should  attain  their  respective  ages  of 
twenty-one  years,  to  convey  the  same  to  them  and  the  heirs  of 
their  bodies  and  their  heirs  as  joint-tenants,  and  for  want  of 
such  issue  remainder  over :  it  was  held,  that  the  words ^er  want 
(^  issue  applied  to  the  issue  of  all  the  daughters,  and  that  his 
intention  could  not  have  been  that  the  daughters  should  take 
strictly  as  joint-tenants,  he  having  directed  respective  con- 
veyances ;  and  therefore,  that  the  Court,  in  order  as  nearly  as 
possible  to  fulfil  the  intentimi  of  the  testator,  would  direct 
the  conveyances  to  be  made  to  than  respectively,  on  attain- 
ing twenty-one  years,  limiting  estates-tail  to  them,  with 
cross-remainders,  and  in  drfault  of  issue  of  the  survivor  of 
them,  then  with  remainder  over(g).  And,  as  one  more  ex- 
ample, whans  a  testator  directed  that  lands  should  be  settled 
and  assured  as  counsel  should  advise,  upon  trust  for  A*  and 
the  heirs  of  his  body,  to  take  in  succession,  and  priority  of 
birth ;  and  in  default  of  such  issue  male,  then  over ;  and  af- 
terwards described  such  heirs  as  the  sons  and  issue  of  A. : 

(e)  Lord  Glenorchy  v.  BosviUe^  Ca.  temp.  Talb.  3. 
if)  Roberts  v.  DixjieUy  1  Atk.  607. 
ijg)  Marryat  v.  Townly^  i  Vez,  102. 


6o  EXCLUSIVE  JUBISDICTION :  [Book  1. 

it  was  thought,  from  his  requiring  the  assistance  of  counsel, 
to  behad^that  he  could  not  have  intended  an  estate-tail;, 
and  the  settlement  was  therefore  directed  to  be  made  to 
A.  for  life,  with  remainders  in  strict  settlement  (A). 

It  is  important,  however,  to  observe  that  limitations  in  a 
will  may  be  of  such  a  nature  as  to  render  necessary  a  subse-* 
quent  assurance,  in  which  they  may  be  more  fully  and  accu-. 
rately  expressed ;  and  yet,  upon  the  context,  it  may  appear, 
that  a  more  complete  declaration  was  not  contemplated  by 
the  testator.  Such  a  case  cannot,  it  seems,  occur  with  re- 
ference to  marriage  articles,  because  from  the  very  nature  of 
them  the  execution  of  more  formal  instruments  is  supposed, 
to  have  been  in  view*  And,  where  such  construction  arisies 
upon  a  will,  the  ground  of  this  Court's  peculiar  mode  of  in- 
terpreting and  effectuating  executory  trusts,  namely,  the 
intention  of  the  testator  that  a  more  complete  instrument 
should  be  executed,  of  course  does  not  apply.  And  hence, 
where  a  testator  devised  real  estate  to  trustees  for  the  use  of 
a  son  of  il.,  at  the  age  of  twenty-four  years ;  and  if  A.  should 
not  have  a  son,  to  a  son  of  B. ;  and  if  neither  A.  nor  JB. 
should  have  a  son,  to  a  son  of  C. ;  and  directed  that  on 
whomsoever  such  disposition  might  fall  he  should  not  **  be 
put  into  possession"  until  he  should  attain  the  age  of  twenty- 
four  years ;  and  that  his  trustees  should  not ''  give  up  their 
trust  till  a  proper  entail  were  made  to  the  male  heir  by  him:" 
the  trust  was  held  to  be  executory,  and  it*  was  declared,  that 
as  there  was  not  any  thing  in  the  will  to  show  that  the  tes- 
tator had  in  contemplation  a  more  complete  declaration,  or 
to  indicate  an  intention  that  the  words  were  not  to  be  taken 
in  their  technical  sense,  as  by  his  directing  that  the  estate 
should  be  without  impeachment  of  waste,  or  that  there 
should  be  a  limitation  to  trustees  to  preserve  contingent  re- 
mainders, or  that  the  first  taker  should  not  have  the  power  of 
barring  the  entail,  the  words  of  the  will  ought  to  be  taken  in 
their  legal  acceptation;  and  consequently,  that  the  son  of  il. 
was  entitled  to  a  conveyance  of  an  estate  in  tail  male  to  him, 
on  his  attaining  the  age  of  twenty-four  years  (t*). 

(A)  WldU  V.  Cwrttr^  Ambl.  670 ;         (i)  Blackburn  v.  Stables,  2  Ves. 
aud  see  Bastard  v.  Proby^  3  Cox     &  Bea.  367. 
R.6. 
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And  it  18  also  worthy  of  remark^  that  the  frame  of  a  will 
may  be  aoch  as  to  manifest  the  testator's  intention  that  a 
future  instrument  should  be  executed,  but  at  the  same  time 
to  confine  the  freedom  of  limitation  therein ;  and  that  in 
such  a  case  also»  the  liberality  of  construction  bestowed  on 
executory  trusts  generally  would  not  be  applied.  Hence,  if 
a  testator  having  a  more  complete  assurance  in  contemplation 
should  give  authority  to  his  trustees  ''  to  correct  any  defect 
in  legal,  or  technical,  or  other  incorrect  expression"  in  his  will, 
and  to  form  the  settlement  from  what  should  appear  to  them 
to  be  his  real  meaning,  they  would  not  be  considered  to 
have  the  power  of  moulding  the  limitations,  even  if  those  he 
directed  should  not  have  the  anticipated  effect  (A). 


OF  EXPRESS  TRUSTS  OF  PERSONAL  ESTATE. 

Having  discussed  the  subject  of  express  trusts  of  real 
estate  as  fully  as  our  general  design  permitted,  we  shall  now 
apply  ourselves  to  those  of  which  personalty  is  capable.  And, 
although  it  was  not  requisite,  in  the  former  instance,  to 
consider  the  extent  to  which  the  limitations  might  be  car- 
ried, on  account  of  the  analogy  between  the  rules  in  respect 
thereof  applied  to  legal  and  to  equitable  estates,  it  will  be 
necessary,  or  at  the  least  desirable,  to  advert  rather  atten- 
tively to  the  nature  and  extent  of  the  limitations,  by  way  of 
trust,  of  which  personal  estate  is  capable :  but  it  is  not  con- 
sidered expedient  to  resort  to  any  artificial  division  of  the 
subject. 

It  is  first  to  be  observed,  that  the  liberality  which  attended 
the  introduction,  and  has  been  constantly  applied,  since 
the  27th  Hen.  8,  c.  10,  in  the  extension  of  the  doctrine 
of  trusts  generally,  has  been  freely  extended  with  refer- 
ence to  trusts  of  personalty.  Terms  for  years,  as  already 
noticed,  could  not  for  peculiar  reasons  have  been  made  the 
subject  of  a  use  previously  to  that  statute ;  but  it  appears 
that  notwithstanding  a  mere  limitation  of  chattels  personal 
for  successive  estates  was  not  originally  allowed  by  any 
Court,  either  of  law  or  of  equity,  to  be  efiectual  even  though 

Xk)  Stanley  v.  Stanley ^  16  Ves.  491. 


6a  BxcLusivB  JURISDICTION :  [Book  1. 

made  by  will,  the  Court  would  in  some  infitances  permit 
partial  interests  in  such  property  to  be  raised  by  way  of  use^ 
and  would  secure  the  temporary  enjoyment  of  them.  Hence, 
although  it  was  admitted  that  a  direct  bequest  of  chattels  to 
A.  for  life^^and  aftetwards  to  B.  absolutely^  would  be  void  as 
to  the  intended  gift  to  B.  (J),  and  that  the  whole  property 
would  be  thereby  transferred  to  and  remain  vested  in  A.{m)\ 
such  a  limitation  by  way  of  use  was  considered  effectual  to 
give  beneficial  interest  in  the  property  to  B.  as  well  as  to 
A.  (»).  The  courts  of  law,  however,  in  the  course  of  time, 
seeing  the  necessity  of  a  more  liberal  construction  of  the 
limitations  of  personal  estate,  annihilated  the  distinction 
just  alluded  to  in  the  case  of  wills,  and  allowed  personalty  to 
be  as  freely  disposed  of  by  such  instruments,  upon  a  mere 
limitation  thereof,  as  it  might  have  been  through  the  medium 
of  a  use  (o) :  and  courts  of  Equity,  where  partial  interests 
were  given  in  succession,  construed  the  use  and  not  the  pro- 
perty itself  to  pass  by  such  a  mode  of  limitation  (p).  The 
liberty  of  disposition  over  personal  property  by  will,  with 
reference  to  the  succession  of  interests  therein,  thus  intro- 
duced and  adopted,  now  seems,  by  degrees  which  it  would 
be  tedious  and  unnecessary  to  trace,  to  have  been  enlarcred 
to  as  great  an  extent  as  the  necessities  of  society  require, 
and  public  policy  admiu.  As  the  doctrine  thus  alluded  to 
comprises  that  of  executory  bequests,  which  prevails  at  law, 
and  with  which  therefore  the  reader  is  supposed  to  be  ac- 
quainted, it  seems  necessary  to  remark  only  that  there  does 
not  appear  to  be  any  distinction  between  it  and  the  doctrine 
of  this  Court,  as  to  the  nature  of  the  limitations  which  may 
be  made  of  personalty,  and  the  extent  to  which  they  may  be 

(0  Cro.  Eliz.  347 ;  Cro.  Jac.  328. 358 ;  fVelcden's  Case,  Plowd. 

459;  1  Roll.  Abr.  610.  [K.]  4.  5»9;  1  P-  Wms.  6. 

(m)  1  P.  Wms,  50«.  {p)  Catchmay  v.  Nicholas^  Rep. 

(n)  Y.  B.  37  Hen.  6.  c.  30;  Temp.  Finch,    116,  S.  C.  rep. 

Bro.  Abr.  Devise,  13;  Plowd.  1  P.  Wma.  5,  note;  Skirky  ▼. 

5Sl,b.  5a8,a;  Vachel  v.  Vackelf  Ferrers^   \  P.   Wms.    6,  note; 

1  Ca.  in  Cfaa.  129;  9  Freem,  Gibbs  y.Barnardiston^  Froc^ChiL 

145.  323;    Clergii  V.  Albermarle,   51 

(0)    Roll.  Abr.  610.  [K.]  5;  Vern.245;  Hidt  v.  Parrot,  1  P. 

itfaiifiti^fCa«e,8£ep.95;Iiam-  Wms^  1,  S.  C.    3  Vern.  331; 

pefs  Case;  10  Rep.  47;  Dyer,  2  Freem.  206;  i  P.  Wms.  652. 
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earriedy  if  fii^y  declared,  whether  by  deed  or  will ;  or,  in 
other  wordsj  that  express  trusts  of  personalty  are  governed 
in  equity  by  the  same  rules  as  those  by  which  executory 
bequests  of  the  same  kind  of  property  are  regulated  at 
law  (9). 

We  are  neyertheless  induced  to  discuss  somewhat  fully  the 
general  doctrines  as  to  the  limitations  of  which  express  trusts 
of  personalty  are  capable,  in  consequence  of  the  importance 
of  the  sabjeet,  and  the  great  consideration  which  it  has  re- 
ceived in  Chancery. 

There  is  not  now  any  distinction,  whatever  may  have  for- 
meriy  existed  (r),  between  the  rules  which  rdate  to  the  limi- 
tations of  chattds  real,  and  of  chattels  personal  (s).  In- 
stances have  already  been  mentioned  of  the  creation  of  terms 
for  years  to  secure  the  payment  of  money  under  a  marriage 
settlement^  and  other  instances  will  hereafter  occur  in  which 
terms  already  existing  or  purposely  raised,  are  limited  for 
semiring  the  repayment  of  money  borrowed,  or  the  attain- 
ment of  other  objects.  And  it  is  sufficient  here  to  observe, 
tiliat  whether  they  are  in  gross,  or  are  granted  de  tmvo,  the 
same  rules  apply  as  to  the  limitations  of  trusts  upon  them, 
and  that  die  leged  distinction  taken  by  Lord  Coke  (/)  has 
been  long  since  overruled  (u). 

Personal  estate,  not  being  within  the  statute  De  Donis(x) 
eoBBot  be  limited  in  tail,  in  the  strict  sense  of  the  term ;  and, 
if  United  with  words  of  inheritance,  it  not  being  descendible 
in  the  same  course  as  real  estate,  the  absolute  interest,  of 
necessity  (y),  vests  in  the  first  taker.  And  therefore  if  he 
should  not  dispose  thereof,  it  will  pass  to  his  executors  or 
administrators  (;s).    The  propriety  of  this  determination  re- 


(q)  1  Vera.  23^1  «37-  357- 
304;  9  Vera.  669;  3  Atk.  31a. 

(r)  1  P*  Wms.  665.  750. 

(«)  Ca.  temp.  Talb.  S50;  2  Atk. 
314 ;  3  Bro.  C.  C.  558.  578. 

(0  See  LoMs  CasCf  10  Co. 
•Rep.  87* 

(<f)  Burgis  v.  BurgiSf  1  Mod.  R* 
114;  and  in  Duke  of  NorfoWt 
Casc^  3  Ca.  in  Cha.  30. 


(r)  13  £dw.  1,  Cm  1. 

(y)  9  Bro.  C.  C.  578. 

(2)  Dyer,  7.  a. ;  1  Roll.  Abr. 
611  ;  [L.]  1 ;  1  Venu  164;  9 
Freem.  74 ;  1  Merir.  980 ;  Brt'r- 
ton  v.  Tiidning,  3  Meriv.  176; 
1  Jac.  R.  348 ;  Kinck  \.  Ward^ 
9  Sim.  k  Stu.  409;  and  see 
Smith  v.  Frederick,  i  Russ.  R. 

174. 
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quires  no  argument  to  support  it,  where  the  limitation  would 
bare  passed  the  fee-simple  of  real  estate:  and^  where  it 
would  have  created  an  eetate*tail,  the  very  substantial  reason 
occurred,  that  as  the  nature  of  the  property  precluded  the 
operation  of  a  fine  or  recovery,  it  might  otherwise  have  beai 
rendered  inalienable  longer'  than  real  estate.  Hence,  it 
became  a  general  rule,  that  a  disposition  of  personalty  by 
such  words,  as,  if  it  were  real  estate,  would  create  an  entail, 
whether  expressly  or  constructively  (a),  in  the  donee  (6),  will 
pass  the  absolute  interest  to  him ;  and  that  the  property  will 
therefore  go  to  his  executors  and  administratois,  although 
he  should  die  without  issue  (c).  And  if,  under  such  a  diapo 
sition  the  property  should  never  actually  vest,  the  limitation 
would  fail  (d).  Hence,  for  instance,  if  a  bequest  were  made  to 
one  and  the  heirs  male  of  his  body  lawfully  begotten,  and  the 
donee  were  to  die  in  the  lifetime  of  the  testator,  his  executors 
would  not  be  entitled  (e).  When,  however,  a  limitation  of 
personalty  by  way  of  trust  which  would  carry  the  absolute 
interest  vests,  subsequent  limitations  are  thereby,  primd 
fade^  defeated.  And  therefore,  if  a  bequest  were  made  to 
A.,  and  in  case  he  should  die  without  issue,  then  to  J3. ;  and 
jt.  should  survive  the  testator :  as  the  words  would  be  suffi- 
cient to  pass  the  absolute  property  to  A.,  and  it  woidd  have 
vested  in  him,  JB.  would  take  no  interest  therein  (/). 

And  here  it  may  be  noticed,  that  in  some  of  the  early 
cases  on  the  subject  of  the  limitations  of  the  trusts  of  tema 


(a)  3  Meriv,  183;  s  Bro.C.C. 
658.  578;  CkandUsi  v.  Price^ 
3  Ves.99. 

(*)  JVebb  V.  fFebb,  i  P,  Wms. 
139 ;  Soliem  v.  Saltem,  2  Atk. 
376 ;  Scale  v.  SeaUf  i  P.  Wms. 
sgo.  S.  C.  Prec.  Cha.  43 1 ; 
BMediM  V.  BtUterfieid,  1  Ves. 
133. 154  ;  GartA  v.  BaldwM,  s 
Ves.  646 ;  TcMU  v.  Pitt,  1  Madd. 
R.  488.  S.  C,  6  Bro.  P.  C.  450 ; 
6  Ves.  159 ;  «  Swanst  447. 

(c)  Hayter  v.  Rod,  1  P.  Wms. 
360. 

(d)  4  Ves,  717. 


(0  Brown  v.  Higg$t  4  Ves. 
708. 

(/)  Burford  v.  Lee,  3  Freem. 
sio ;  Lofoe  V.  Windham,  1  Mod. 
R. 50 ;  1  Lev.  290;  Chandless  v. 
Priee,  z  Ves.  99;  and  see  Eve- 
rest  V.  GiU,  1  Ves.  J.  a86; 
Ghver  v.  Stroih^,  s  Bro.  C.  C. 
33 ;  BMtphns  v.  Gold/rap,  5  Ves. 
440;  Jefferey  v.  Sprigge,  iXox, 
R.  69;  Bariowv.  Salter,  17  Vea. 
479;  Massey  v.  Hudson,  9  Meriv. 
130 ;  Griffiths  V.  Grieve,  i  Jac. 
&  W.  31 ;  but  ase  Morse  v.  Lord 
Ormonde,  1  Riiss.  R.  389. 
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for  years,  the  words  '^  heirs  of  the  body''  were,  in  deference 
to  the  implied  intention  to  provide  for  the  children,  held  to 
be  words  of  purchase,  and  to  prevent  the  parent  from  taking 
the  absolute  interest  (g).  But  that  doctrine  did  not  long  pre- 
vail t  for  it  was  soon  afterwards  declared,  where  a  term  was 
hmited  by  settlement  upon  trust  for  the  husband  and  wife  and 
the  heiBS  of  their  bodies  and  the  husband  survived  the  wife,  that 
ti^e  whole  term  vested  in  him  (h).  This  court  however  has  never- 
theless been  always  disposed  to  give  to  the  children  the  benefit 
of  the  limitation,  if  there  appeared  upon  the  instrument  con- 
taining it  any  clear  (t)  evidence  of  intention  to  provide  for  them 
independently  of  the  acts  of  the  parent(A).  Hence^  for  example, 
where  a  term  was  conveyed  upon  trust  for  the  husband  and  wife^ 
and  the  heirs  of  the  body  of  the  wife,  their  executors,  adminis- 
trators and  assigns,  and  in  default  of  such  issue,  over ;  it  was 
held,  that  the  words  describing  the  personal  representatives  of 
the  children  afforded  strong  evidence  (/)  of  intention  to  vest 
the  absolute  interest  in  them,  and  not  in  the  parent ;  and,  con- 
sequently, that  children  of  her  body,  if  she  had  had  any,  would 
have  taken  an  estate  by  purchase  (m). 

It  is  next  to  be  observed,  that  personal  estate  may  be  dis- 
posed of  by  way  of  trust  (n)  to  any  number  of  persons  in  esse, 
for  their  lives  successively;  or  the  enjoyment  of  it  may  be 
limited  for  the  lives  of  any  number  of  persons ;  inasmuch  as 
it  is  considered  that  the  gift  is  in  fact  only  for  the  life  of  the 
Borvivor  of  them.    But,  although  such  is  the  general  rule  (o). 


{g)  Peacock  v«  Spooner^  aVem. 
43*  195-  S.C;  3  Freem.  114; 
and  1  £q.  Ca«  Abr.  362 ;  Daf- 
Jame  v.  Goodman^  2  Vern.  362  ; 
S.C.  Prec,  Cha.  96;  and  2  Freem. 
S28. 

{h)  Wthb  V.  Webb,  1  P.  Wms. 
133 ;  Hayter  v.  Rod,  1  P.  Wms. 
360;  Tkeebridge  v.  KUbume,  2 
Vez.  233. 

(1)  Garth  V.  Baldwin,  3  Vez, 
646. 

{k)  Ward  v.  Bradley,  ^  2  Vern. 
2};  and  see  Perfect  v.  Lord  Cur* 
Turn,  5  Madd.  442. 


(/)  2  Vez.  660. 

(m)  Hodgeson  v.Bussey,2  Atk. 
89;  and  see  Sands  v.  Dixwelt, 
cited  2  Vez.  652. 

(n)  Alfor^s  Case^  3  Cro.  Car. 
29;  Humberston  v.  Humberston^ 
1  P.  Wms.  332;  4  Ves.  313; 
and  see  3  Ca.  in  Ch.  29 ;  Love  v. 
Windham,  2  Keb.  637 ;  1  Ventr. 
79 ;  Scattergood  v.  Edge,  1  Salk. 
229 ;  12  Mod.  R.  278 ;  and  see  2 
Bro.   C.  C.  30;    and   11  Ves. 

145- 
(0)  4  Ves.  332. 
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it  has  been  said  that  the  number  of  lives  must  not  exceed 
that  to  which  testimony  can  be  applied  to  prove  when  the 
life  of  the  survivor  determines  (p). 

The  rules  above  mentioned  also  apply  where  limitations  of 
personalty  are  made  of  successive  life->*interests,  and  of  inte- 
rests thereupon,  which,  if  made  of  real  property,  would  confer 
estates  of  inheritance  by  purchase.  Thus,  if  such  property 
were  limited  by  way  of  trust  to  A.  fbr  Nfe,  and  after  her 
decease,  to  her  first  and  other  sons  in  tail  male,  and  in' 
default  of  such  issue,  to  B.  absolutely ;  and  A.  should  not  have 
any  issue :  A.  would  be  entitled  to  the  enjoyment  for  her  life, 
and  the  remainder  over  would  take  effect  (q) ;  but  if  she 
had  had  such  issue,  and  the  property  had  once  vested  in  them^ 
the  bequest  to  B.  would  have  failed  (r). 

In  the  course  of  the  above  remarks  we  have  referred  only 
to  those  cases  of  simple  limitation  under  which  personal 
property  vests,  upon  a  person  being  alive  at  the  deatii  of  the 
testator,  or  being  in  esse,  when  a  limitation  over  to  him  is 
intended  to  take  effect.  But  attempts  have  been  frequently 
made  to  protract  the  period  of  vesting,  Bot  by  the  mere 
direct  mode  of  successive  limitation,  to  which  we  have 
hitherto  adverted,  but  by  annexing  eonditiods  whioh  may 
produce  the  intended  eflfect.  Such  attempts  have,  however^ 
been  restrained  by  the  promulgation  of  a  general  ruk,  pre* 
cisely  similar  to  that  which  prevails  at  law  with  tioferenoe 
to  shifting,  secondary,  springing,  and  appointed  uses^  of  poal 
estate.  The  rule  alluded  to  is  that  established  to  restrain 
perpetuities  (s),  which  must  be  familiar  to  the  reader,  and 
which  ha^  been  adopted  in  Chancery  from  anatogy  to  the 
result  of  the  doctrines  relative  to  the  entail  of  realty.  Such 
estate,  it  will  be  recollected,  cannot  be  rendered  inalienable,- 
beyond  the  termination  of  the  minority  of  the  first  tenant  in 

(p)  11  Ves.  136. 146.  cited.  Altanuy-Gmer^ly.  Baii^^ 

(q)  Higgins  v.  Doxolery   1  P.  lb.  553. 

Wms.  98;  Stanley  v.   Leigh,  i  (r)  4  Ves.  717;  1  Jac.  &  Wl 

P.  Wms.  686,  ia  which  the  ear-  156,  and  cases  above  referred  to* 

lier  conflicting  cases  are  discussed.  And  see  Hodge$on  v«  Buisey^  % 

Sabbarton  v.  5a66tfr/ofi,Ca.temp.  Atk.  89, 

Talb.  245 ;   Kfd^t  v.  EUi9,  2  '    {s)  2  f.  Wins.  688. 
Bro.  C.  C.  569 ;  and  cases  there 
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tally  in  whom  the  property  vests ;  and,  accordinglyi  it  has 
been  declared  in  this  courts  that  personalty  cannot  be  india- 
aolobly  bound  by  trusts  beyond  the  duration  of  a  life  or  lives 
in  being  and  twenty-one  years,  and,  in  case  of  the  quan 
tenant  in  tail  being  a  posthumous  child^  a  few  additional 
months  allowed  for  its  gestation. 

Where  one  created  a  term  for  yearsy  and  conveyed  the  same 
to  trustees  upon  trust  for  his  second  son,  who  was  then  in  esse, 
and  the  heirs  male  of  his  body ;  with  remainder  to  his  third 
and  other  sons,  then  also  in  esse,  suecessivelyi  and  the  heirs 
male  of  their  bodies  respectively,  so  l(mg  as  his  eldest  son 
(to  whom  the  freehold  was  first  limited  for  life,  with  re<» 
mainder  to  the  heirs  of  his  body)  or  any  issue  male  of.  his 
body  should  live;  but,  in  case  the  eldest  son  should  die 
without  issue  of  his  body,  in  the  life-time  of  the  second  son, 
not  leaving  lus  wife  mseinJt  with  a  son,  or  that  after  the  death 
of  the  eldest  son  without  issue  male  the  honour  of  the  earldom 
of  A.  should  descend  on  the  second  son,  then  the  second  son 
and  his  issue  to  have  no  benefit  of  the  term^  but  the  same 
to  be  in  trust  according  to  the  subsequent  limitations :  it  was 
heldy  upon  the  eldest  son  dying  without  issue  in  the  iife^time 
of  the  third  son,  and  the  earldcuaa  descending  upon  the 
second,  that  as  the  limitation  to  the  third  son  was  of  such  a 
nature  aa  to  take  effect,  if  at  all,  within  the  duration  of  a  life 
in  being,  it  was  good  (0*  But  it  is  not  merely  in  such  cases 
as  this,  where  a  limitation  which,  if  made  of  realty,  would 
give  an  estate  tail»  is  expressly  prevented  from  having  the 
effect  of  vesting  the  property  absolutely  in  the  quau  donee  in 
tail,  that  the  limitation  over  may  take  effect ;  for  it  ha^  been 
laid  down,  that  any  terms  demonstrative  of  an  intention  that 
he  is  personally  to  take  the  benefit  of  the  disposition,  raises 
a  piesno^tion,  that  an  indefinite  failure  of  issue  was  not  in 
the  contemplation  of  the  testator ;  and  may  induce  this  court 
to  consider  the  limitation  over  to  dqpend  on  an  event  to 
happen,  if  at  all,  during  a  life  in  being,  and  therefore  to  be 
good(ii>.    And,  indeed,  this  court  always  inclines  to  favour 

(0  Duke  of  Norfolk's  Case,  3      Fletchers  Case,  1  Eq.  Ca.  Ab. 
Ca.  ia  Cha.  1 ;  a  Freem.  79.  80 ;     193 ;  3  Atk.  449.. 
and  see  S.  C.  rep.  3  Swanst  454;         (k)  2  M^riv.  133 ;  and  see  case 
ff^Qod  Y.  Saunders,  Pollexf.  35 ;     of  Keify  v.  Fowler,  6  Bit).  P»  C, 
Dates  V.  CAalfont,  P«Jlexf.  38 ;     309. 

F  2 
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that  construction  which  supports  the  limitation  over ;  end, 
if  possible,  refers  it  to  a  want  of  issue  during  a  life  in 
heing(j:),  Hence,  if,  in  such  «  case,  the  next  limitation, 
after  an  indefinite  failure  of  issue»  were  of  a  life  interest  only^ 
as  the  contingency  would  be  considered  to  be  confined  with- 
in the  duration  of  a  life  in  being*  it  might  take  effect  (y).  And 
where  a  term  was  bequeathed  upon  trust  for  the  testator's 
wife  during  her  lifei  and  afterwards  for  such  children  as  the 
testator  should  leave  at  the  time  of  his  death ;  and,  in  case 
any  of  them  should  die  without  leatdng  issue,  the  share  of 
him  or  her  so  dying  was  given  to  the  survivors  or  survivor  of 
them ;  and  in  case  all  his  said  children  should  die  without 
leaving  issue,  then  upon  trust  for  A. ;  and  the  testator  left 
one  daughter,  who  died  without  a  child :  it  was  he][d  that  the 
yrovdB,  '^  without  leaving  issue,''  should  be  understood  to 
mean,  without  leaving  issue  at  the  time  of  his  death ;  and 
the  limitation  over  was  accordingly  declared  to  be  good(;8). 
And  other  modes  of  expression  have  been  held  to  confine 
the  event,  upon  the  happening  of  which  the  limitation  is  to 
take  effect,  to  the  death  of  the  person  to  whom  the  life-interest 
is  givtn«  Thus,  where  the  bequest  over  was  directed,  in  case 
such  person  should  die  without  issue  of  his  body,  to  be  paid 
within  six  month$  after  his  death  (a) ;  and  where  it  was  given 
in  case  such  person  should  die  without  issue,  and  then  (^er 
his  decease  to  another  (fr) ;  and  where  it  was  bequeathed  to 
such  of  his  issue  as  he  should  appoint ^  and  in  case  he  should 
die  without  issue,  then  over  (c),  that  interpretation  was  made. 
It  was  formerly  held,  that  the  use  of  the  words,  **  dying 

(«)  2  Vez.  121 ;  Vaughan  v.  Rackstraw  v.  Vile,  i  SSm.  &  Stu. 

Farretf  2  Vez.  182  ;  idVes.  484,  604 ;  Gawler  v.  Cadby^  1  Jac.  H. 

485 ;  1  Jac.  R.  348.  34O ;  Andree  v.  Ward^  1  Russ. 

Cy)  Traffbrd  v.  Boehm^  3  Atk.  R.  260 ;  Greene  v.  fFord,  1  Rqss. 

440 ;  and  see  Oakes  v.  Ckalfont,  R«  262.     . 
Pollexf.  38  ;  Soutketf  v.  Lord  5o-         («)  Nichols  v.  Hooper^  1  P. 

mercille^  13  Ves.  486;  17  Ves.  Wms.  198 ;  apd  see  £*c<  v.  ff^a*- 

483.  lau^aYez*  117, 

(z)  Athimon  v.  HutcUnsoti,  3         (6)  Pi»*«ry  v.£ttin,lP,Wms. 

P.  Wms.  258 ;  arid  see  Forth  v.  563. 

Chapman,  1  P,  Wms.  663  ;  Shrf^         (c)  target  v.  Gamt,  \  P.Wmi. 

Jield  V.  Lord  Orrery,  3  Atk,  282 ;  432 ;  and  see  Surman  v.  Surmau^ 

Lmnpiey  ▼.  Bfawer,  3  Atk.  396 ;  6  Madd.  123 ;  Morse  v.  Lord  Of'- 

Crooke  v.  Dc  Vandes,  9  Ves.  197;  monde,  1  Rnss,  R.  382. 
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witlioQt  issue/'  or  others  of  the  same  kind,  was  sufficient- 1& 
confine  the  limitation  to  the  time  of  the  death;  but  it  hviB 
mice  been  settled,  that  such  expressions,  even  with  the  aid 
of  the  word  ''then/'  will  not  be  sufficient  for  that  purpose  (d)> 
and  that,  unless  there  are  other  words  or  circumstances  from 
which  it  can  be  clearly  collected  that  those  are  used  in  such 
contracted  sense,  they  will  be  taken  in  their  general  legal 
aignificatioD ;  and,  as  the  property  vests  in  the  donee,  a  limi-^ 
talion  over  ivill  be  considered  too  remote,  and  therefore 
nefiectual  (e)« 

But,  we  have  before  observed  that  the  time  within  which 
a  limitation  over,  after  one  carrying  the  whole  interest,  must 
take  effect,  if  at  all,  is  more  extensive  than  the  duration  of  a 
life  or  lives  in  being  (y*).  And  it  is  now  to  be  remarked,  diat 
this  period  may  be  protracted  beyond  such  duration,  by  ex« 
press  limitation,  by  accident,  or  by  both.  The  accident  to 
which  we  refer,  and  to  which  we  have  already  alluded,  is  the 
birth  of  a  posthumous  child ;  who  is  thereupon  considered  as 
having  been  in  esse^  and  to  fall  within  the  description  of  chil- 
dren living  at  the  death  of  the  father  (g),  whether  that  descrip* 
tion  be  particular(A),  or  geneml(t).  Where  a  term  was  devised^ 
after  the  death  of  A.,  specifically  to  the  child  with  which  the 
testator's  wife  was  then  enseint,  in  case  it  should  be  a  son^ 
for  his  life,  and  after  his  decease  then  to  such  issue  male,  or 
the  d^cendants  of  the  issue  male  of  such  child  as  at  the  time 
of  his  death  should  be  his  heir-at-law ;  and  in  case,  at  the 


(<f)  Beamlerk  v.  Dormer,  a 
Atk.  308;  and  see  Franklin  v. 
Ziiy,  6  Madd  258,  although  a 
caae  of  real  estate. 

(f)  Barlow  v.  Salttry  17  Ves, 
479;  Donn  v.  Pen^^  19  Ves* 
545 ;  Thackeray  v,  Hampson^  a 
Sim.  Si  Stu.  214;  and  see  Sal* 
term  v.  Saltern,  2  Atk.  376. 

(/)  See  Willes,  215, 

(g)  This  principle  bds  been 
extended  to  embrace  a  poslbu- 
moBs  child  within  the  description 
of  children  born  in  the  life-time 


ef  the  testator.    Troioer  v.  Buih^ 
1  Sim.  &  Stu.  181. 

(h)  See  Beale  v.  Beak,  i  P. 
Wms.  246  ;  Northey  v.  Strange, 
1  P.  Wms.  342  ;  Sir  Robt.  Bur- 
deit  v.  Hopegood,  1  P.  Wms. 486^; 
Millar  V.  Turner,   1  Vez,   85; 
Wallis  V.  Hodgson,  2  Atk.  117  ; 
Bennet  v.  Honetfwood,  Arabl.  71 2 ; 
and  Clarke  v.  Blake,  2  Bro.  C.  CT.- 
320.    S.  C.  2  Ves.  J.  673. 
.    (i)  Doe  v.  Clarke,   2  H.  Bl. 
399;  4  Ves.  324;  6  Ves.  5101J 
and  see  1 1  Yes*  139  »^  9  Ves*^  &.• 
Bea.  369^  f 
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time  of  the  death  of  such  child  there  should  be  no  such  issue 
male,  nor  any  descendants  of  such  issue  male,  then  living ; 
or  in  case  such  issue  should  not  be  a  son^  then  to  A,,  her 
executors  and  administrators;  and  after  the  testator's  death  a 
son  was  bom  who  died  without  issue:  as  it  appeared  that  the 
bequest  over  must  take  effect,  if  at  all|  within  the  period  of 
gestation  and  the  duration  of  a  life,  the  limitation  to  A.  was 
held  to  be  good  (ft).  And  it  is  evident  that  even  two 
periods  of  gestation  might  have  occurred  in  that  case;  one 
at  the  commencement,  and  the  other  at  the  conclusion,  of 
the  Ufeinterest  of  the  infant  in  venire  sa  mere  (t) :  and  it 
aeems  the  limitation  over  would  nevertheless  hare  been 
good  (hi). 

A  limitation  of  the  absolute  interest  WiH,  primd  facie,  vest 
during  the  life  of  the  person  to  whom  the  beneficial  enjoyment 
is  previously  giyen.  And  therefore,  where  a  term  was 
limited  to  A,  for  life,  and  after  his  death  to  his  first  and 
other  sons  in  tail  male ;  and  similar  limitations  were  made  to 

B.  and  C,  and  their  issue  successively ;  and  A,  had  no  chil* 
dren,  but  B,  had  two  sons,  who  died  in  his  lifetime ;  and 

C.  had  also  male  children :  it  was  held,  that  the  property, 
subject  to  A/b  life  interest,  and  to  be  defeated  by  his  having 
a  son,  had  vested  in  the  eldest  son  of  B.,  and  had  passed  to 
his  personal  representatives  (n).  Hence  arose  the  practice 
among  conveyancers  of  postponing  the  vesting  of  the  absolute 
interest  in  personalty^  until  the  donee  should  attain  a  certain 
age ;  and  declaring,  that  if  he  should  die  without  issue  under 
that  age,  the  property  should  go  over,  according  to  the  sul>- 
sequent  limitation.  In  conformity  with  the  general  rule, 
however,  which  we  have  mentioned,  if  such  a  limitation  be 
attempted  beyond  a  life  or  lives  in  being,  it  must  be  restrained 
within  the  bounds  of  a  minority,  beyond  that  time,  or  it  will 
not  avail.  A  bequest,  therefore,  to  il.  for  life,  and  after  her 
decease  to  her  children,  when  arrived  at  the  age  of  twenty* 
seven  years ;  and  in  the  event  of  her  not  leaving  any  children, 
or  of  the  death  of  all  under  that  age,  then  over  to  another ; 

(A)  L&ng  V.  Elackail,  7  T.  R.  (m)  TkeUmnonyJVoodford^  1 1 

loo ;  3  Ves.  486.  Ves.  1 13  ;  and  lb.  144. 149. 

•    (0  See  abo  Case  of  GuUivtr  (n)  Pelham  v.  Grepny^  3  Bi^ 

V.  Wkk^tt,  I  Wils.  R.  105.  P;  C.  ao4. 
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would  be  too  remote,  and  the  limitation  over«  therefore,  inef* 
fectual  (0). 

But  personal  estate  may  be  subjected  to  very  extensive 
modes  of  settlement,  and  nevertheless  be  within  the  operation 
of  the  general  rule.  If  a  term  were  limited  in  trust  for  A.  for 
life,  and  after  his  decease,  foi  his  first  and  other  sons  sue* 
cessively  in  tail  male ;  and  in  default  of  male  issjie  of  such 
son  or  sons,  for  his  daughter  and  daughters ;  and,  if  more 
than  one,  to  be  divided  amongst  them  in  equal  shares,  at 
their  ages  of  twenty-one  years,  or. marriage;  and  in  default 
of  daughters,  or  in  case  of  their  death  before  their  age  of 
twenty-one  years;  or  marriage,  then  for  J,  S,  absolutely ;  and 
there  should  not  have  been  any  children  (p),  or  there  having 
been  issue,  it  should  have  died  under  the  age  of  twenty-one 
years,  and  before  marriage  (9) :  the  limitation  over  would 
be  good  (r).  Where  personalty  was  limited  upon  trust  for  A.^ 
during  her  life,  or  for  such  person  as  she  might  by  any 
writing  appoint;  but,  in  case  she  should  marry  J3.,  then 
after  Ihe  decease  of  ^.  in  trust  for  B,  during  his  life;  and 
after  his  decease,  for  their  sons  in  tail  male ;  and  for  want  of 
such  issue  male^  for  their  daughter  or  daughters ;  and  for  want 
of  any  issue  of  the  proposed  marriage,  upon  trust  for  all  the 
issue  odale  and  female  of  the  survivor  o(  A,  and  B.;  and  in 
case  neither  of  them  should  leave  any  lawful  issue,  upon 
trust  for  C.  for  life  ;  and  after  her  decease,  for  all  such  chil- 
dren as  £)•  should  leave  him  surviving,  or  with  which  his  wife 
should  then  be  enseitU  that  should  live  to  attain  twenty-one 
years  of  age,  and  to  the  executors,  administrators  and  assigns 
of  such  children,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  they  should  respectively  attain  their  ages  of 
twenty-one  years ;  and  A.  married  B.,  and  both  of  them  died, 
without  ever  having  had  any  issue ;  and  £>•  survived  C,  and 
died,  leaving  two  sons  of  the  age  of  twenty-one  years :  such 

(0)  8  Ves.  84;  Leake  v.  Ro*  (q)  Stephens  v.  Stephens^  Ca. 

fttJMOfi,   s  Miriv.  363 ;   fiti//  v.  temp.  Talb.  aa8. 
Pritckardy     1    Russ.    R.   213; 

BctffJ  v.  IFeitcottf  1  Turn.  R.  (r)  See  Massenburgh  v.  Ash, 

85.  1    Vern.    234.    257    &     305; 

(p)   Stanley  v.  Leigh,    a    P.  Maddox  v.  Staines,  2  P.  Wms. 

Wms.  686;  Hopkins  v.  Tiwle,  42  »• 
1  Sim.  &  Stu.  337* 
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twa  sons  were  held  entitled  to  the  property  (0^  It  may  not 
be  superfluous  here  to  remaik,  that  if,  during  tiie  tenancy  for 
life,  any  one  to  whom  the  property  is  subsequently  limited 
should  attain  the  age  or  time,  within  the  rule  prescribed,  at 
which  the  same  wonld  be  payable,  it  would,  of  course,  rest' 
in  him,  and  be  tiansmissible  to  his  representatives. 

Sir  Joseph  Jekyll(/)  and  Lord  Hardwicke  (ic)  stated  the 
nsual  mode  of  settling  terms,  which  of  course  applies  ta 
other  personal  estate  (j:),  in  their  time  to  be,  to  trustees  in 
trust  for  the  husband  and  wife  and  the  survivor  of  them>  for 
life  i  and  after  the  death  of  the  survivor  of  them,  for  the  first 
son  of  the  marriage,  until  he  should  attain  twenty'-one  years 
of  age ;  and  if  he  should  attain  that  age,  then  to  assign  the 
property  to  him ;  but  if  such  son  should  die  under  that  age, 
then  for  the  second  and  other  sons  in  like  manner;  and  if  no 
«ons,  then  in  trust  for  the  daughters.  But  the  limitations  may 
be  rendered  more  extensive,  by  making  those  over  to  depend 
npon  the  children  of  the  marriage  dying  under  twenty->one, 
without  issue;  so  that,  if  there  should  be  issue  of  such  chil- 
dren, the  property  would  vest  absolutely  in  such  issue  although 
their  parent  should  die  under  the  age  at  which  it  would  have 
vested  in  him  or  her  (y).  And  it  is  to  be  observed,  that  in  eon- 
sequence  of  the  rule,  that  a  posthumous  child  is  to  be  con- 
sidered as  living  whilst  in  ventre  sa  mere,  the  duration  of  time 
within  which  personal  property  limited  by  way  of  trust  must 
absolutely  vest,  may  accidentally  be  extended  even  beyond 
the  limits  already  mentioned.    If,  in  such  an  instance  as  that 
last  stated,  the  father  should  not  have  been  bom  until  after 
tiie  death  of  the  person  to  whom  the  life-interest  might  have 
been  given,  and  such  a  limitation  as  that  last  alluded  to 
should  have  been  also  made,  and  the  father  should  have 
died  just  before  he  had  attained  twenty-one  ye'ars  of  age,  and 
his  issue  should  not  have  come  into  esse  until  after  he  would 
have  reached  that  age,  the  limitation  over  would  have  been 
effectual,  although  dependent  upon  a  contingency  which 

(«)  Sabbarton  v.  StMartm^  Ca.     GatDer  v.  Gronenor^  there  better 

Temp.  Talb.  245.  ^^^"^  ^^*°  ^  B^BTd  54- 

(r)  Ca.  Temp.  Talb.  250;  2 
(0«  p.  Wo*  690.  Atk.3H. 

(v)  5  Madd.  348,  in  Case  of        (y)  12  Ve9*tt29« 


might  not  faaTe  htppened  for  a  fife  orfi^es  iorbebg,  tmrnty-^ 
one  yean,  and  two  periods  of  gestation  {%). 

We  shall  not  enter  any  further  into  the  consideration  of 
the  mere  limitations  of  personal  estate ;  but,  in  conclusion  of 
this  part  of  our  sobject,  only  add,  that  a  limitation  which  is 
too  extensive  in  its  creation  will  not  be  modelled  by  this 
court  (o%  with  the  view  of  rendering  it  in  any  degree 
available ;  but  that  the  same  will  be  wholly  void  (&)• 

There  are,  however,  some  limitations  of  personal  estate, 
which  are  not  limited  in  a  direct  manner,  per  se,  hot  with,  or 
by  Way  of  reference  to,  the  limitations  of  real  estate  which 
demand  a  few  observations. 

Where  personalty  is  limited  in  this  collateral  manner,  it 
seems  that  the  rules  above  mentioned  equally  attadi,  f(Hr>  die 
construction  adopted  with  regard  to  each  species  of  estate 
may  be  separately  made ;  although  sometimes  the  constnio* 
fion  necessary  to  be  put  upon  the  real,  may  serve  to  lead 
more  directly  to  the  manner  in  which  these  rules  ought  to  be 
applied.  Where  an  estate  consisting  partly  of  a  house,  was, 
with  the  furniture  thereof,  limited  in  tail,  the  personal  pnn 
perty  was  held  to  vest  absolutely  in  the  tenant  in  tail  of  the 
TeBltj(c).  And  where  one  devised  all  his  lands  in  trust  for 
A.  for  life ;  with  remainder  for  his  first  and  other  sons  in  tail 
male ;  with  similar  remainders  for  B.  and  C«  successively, 
and  for  their  first  and  other  sons  in  tail  male  respectively; 
with  remainder  for  the  testator's  right  heirs ;  and  bequeathed 
all  his  plate,  books,  pictures  and  household  goodsi  to  such 
male  person,  when  he  should  attain  twenty-one,  who  should 
tiien  be  entitled  to  the  trust  in  possession  of  the  real  estates 
before  devised ;  and  directed  that  till  such  male  perton  should 
attain  twenty-one,  the  same  should  be  kept  at  the  family 
mansion,  and  be  used  by  such  male  person  residing  there ;  the 
testator  declaring  it  to  be  his  express  will  and  desire,  that  the 
said  chattels  should,'in  the  nature  of  heir  looms,  go  with,  his 

(z)  Thettusson  v.  Woodford,  4  lb.  389 ;   Lord  Southampton  v. 

Vea.  119  ;  lb.  144.  149.  MarguU  of  Hertford,  8  Ves.  & 

(a)  11  Vea.  283.  Bea.  54. 

{b)  s  Yes.  &  Bea.  61 ;  and  see  (c)  Richardi  v.  Bergavem^,  2 

JeeT.^iu22fy,  I  Cox,  11.394;  and  Vsrn.  324;  Kmch  v.  Wardf  2 

Leake  v.  RMtuan,  9  Meriv.  363,  Sim.  &  Stu.  409. 
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said  eitatei  bb  lohg  u$  the  laws  of  this  realm  would  permit  f 
it  was  held  that  the  use  and  enjoymeut  of  the  personalty  was 
given  until  a  tenant  in  tail  of  die  realty  should  attain  twenty-* 
one;  but  that  in  such  person  the  same  would  vest  abso-« 
Itttely(d).  And  where  chattels  were  given  to  be  held  and 
enjoyed  by  the  several  persons  who  from  time  to  time  should 
respectively  and  successively  be  entitled  to  the  use  and  pos* 
session  of  the  family  mansions,  as  and  in  the  nature  of  heir* 
looms,  to  be  annexed  and  to  go  along  with  such  houses 
respectively  for  ever :  it  was  declared,  that  the  absolute  in- 
terest in  the  personalty  vested  in  a  tenant  in  tail  who  came 
into  esse,  although  he  died  in  the  life*time  of  his  father,  the 
tenant  for  life ;  and,  consequently,  that  his  personal  represent 
tative  was  entitled  thereto  (e).  And  where  one  limited  real 
estate  to  A*  for  life,  without  impeachment  of  waste ;  with  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  with 
remainder  to  the  first  and  other  sons  of  A.  in  tail  male ;  and 
in  default  of  issue  of  ii.  to  JB.  and  his  sons  in  a  similar  man- 
ner ;  and  directed  that  certain  chattels  should  go  as  heir* 
looms,  as  fisur  as  they  could  by  law,  to  the  heir  male  of  his 
fitmily  successively  as  his  real  estate  was  limited )  and  A$ 
died  without  ever  having  had  any  issue :  the  personalty,  not 
having  vested  in  him,  went  over  to  JB.  (/).  And,  where  per- 
sonalty was  given  by  wiU  to  trustees,  upon  trust  for  the  widow 
of  the  settlor  for  life ;  and  afterwards  to  his  son  for  life )  and 
after  the  decease  of  the  survivor  of  them,  to  such  person  as 
should  from  time  to  time  be  lord  of  a  certain  barony  limited 
in  tail ;  it  being  the  intention  qf  the  settlor  that  the  samey 
after  the  death  of  his  widow,  should  go  with  the  title  as  far 
as  the  rules  of  law  and  equity  would  permit )  and  the  son 
upon  the  father's  death  became  lord  of  the  barony,  and  died, 
leaving  two  sons,  upon  the  elder  of  whom  the  title  descended; 
and  to  whom  issue  male  was  bom^  which  survived  him,  but 
which  died  during  infancy,  leaving  the  younger  son  of  the 
testator's  son  still  living :  the  eldest  grandson,  as  well  as  the 

{d)  Tn^ord  v.  Trt^ord,   3  (c)  Toby  v.  Bumell,  i  Bro.  C. 

Atk.  347 ;  and  see  Bridgetoaiar  v.  C.  274 ;  and  4  Bro.  P«  C*  319* 

Egerton^  2  Yes.  lai ;   S.  C.  1  (/)  Gower    v.   Grosvenoff   5 

Brs.  C<  C.  980 ;  Brouncker  v*  Madd*  337 ;  S.  C.  Barnard  54^ 
Bagotf  I  Meriv.  971. 
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son  of  the  testator,  haTing  been  alive  at  the  tnne  of  his  death, 
the  bequest  to  them  was  regarded  as  direct,  and  they  were 
held  to  take  merely  a  beneficial  interest  in  the  personalty ;  but 
witli  respect  to  the  great  grandson^  who  was  not  then  alive^ 
and  to  whom,  therefore,  the  chattels  could  not  have  been 
limited  for  life,  it  was  held  that  he  took  the  absolute  interest 
therein ;  and  that  the  same  therefore  passed  to  his  personal 
representativeCg). 

And  it  is  to  be  observed,  that  the  right  to  the  absolute 
interest  in  the  personal  property,  as  derived  from  the  dispo- 
sition of  the  realty  in  cases  of  this  kind,  does  not  depend 
upon  the  inheritance  of  the  latter  being  limited  by  plain  and 
mieqoivocal  words;  but  that  it  will  be  equally  available, 
where  such  inheritance  is  disposed  of  by  construction  (A). 

Trusts  of  personal  estate  may,  of  course,  be  limited  in  a 
manner  to  render  them  executory,  in  the  sense  in  which  we 
have  used  the  term  as  contrasted  with  trusts  pecuharly  called 
executed ;  and  there  does  not  appear  to  be  any  reason  for 
adopting  a  different  mode  of  construction  respecting  them, 
from  that  liberal  one  which  has  been  established  in  relation 
to  such  trusts  of  real  estate.  We  must,  however,  here  speci-* 
fically  advert  to  a  peculiarity  in  relation  to  executory  trusts 
of  personalty,  arising  from  the  use  of  certain  forms  of  ex- 
pression. Although  where  the  trusts  of  such  estate  are  exe- 
cuted, a  direction  to  the  effect  that  the  same  shall  be  held 
in  trust  for  the  persons  to  whom  real  property  is  limited,  so 
far  as  the  rules  of  law  and  equity  will  permit,  would  be  inter- 
preted in  the  manner  already  alluded  to  (t ) ;  yet,  where  they 
are  executory,  such  words  are  considered  operative  to  a  cer^^ 
tain  extent  {k).  Where,  by  settlement  executed  previously 
to  the  marriage  of  £.,  certain  lands  were  conveyed  to  the 
use  of  A,  for  life ;  with  remainder  to  trustees  to  preserve 
contingent  remainders;  with  remainder  to  trustees  for  i,ooa 
years  to  secure  portions ;  with  remainder  to  B,  for  life ;  with 
remainder  to  B/s  first  and  other  sons  successively  in  tail 

{g)  Lord  Deerhurst  v«  Duke  of  (i)  Vaughan  v.  Burslem,  3  Bro^ 

St.  Albans^  5  Madd.  233  ;    Sir  C-  C.  101  ;  Carr  v.  Lord  Errolf 

Edmund  Bacon    v.    Prodntf    1  14  Ves.  478. 

Turn.  R.  3.  {k)  1 1  Ves.  aSi. 
♦    (*)  19  Vei.  580. 
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male;  with  remainder  to  C.  for  life,  and  to  his  first  and 
other  sons  successively  in  tail  male ;  with  divers  remainders 
over ;  and  it  was  therein  covenanted  by  the  settlor,  with  his 
.trustees,  that  he  would  assign  to  them  certain  leasehold  pro* 
perty^  to  hold  to  them,  their  executors  and  administrators,  in 
trust  for  and  for  the  benefit  of  such  person  and  persons,  and 
for  such  and  the  like  estate  and  estates,  and  for  such  or  the 
like  ends,  intents  *  or  purposes  as  were  thereinbefore  men- 
tioned concerning  the  real  estates  thereby  conveyed,  as  far 
as  the  law  in  that  case  would  allow  and  permit ;  and  JB.  died 
leaving  issue  by  the  marriage  one  son,  who  died  an  infant ; 
and  A.  and  C.  afterwards  died,  of  whom  the  latter  left  D^ 
his  eldest  son,  *him  surviving,  who  afterwards  attained  the 
age  of  twenty-one  years :  in  this  case,  although  if  the  trusts 
of  the  personal  property  had  been  executed,  the  same  would 
have  vested  in  the  son  of  £.,  and  would  have  passed  to  his  r^ 
presentatives;  yet,  as  it  was  plainly  a  case  of  executory  trust 
in  respect  of  the  personal  estate,  it  was  held  that  die  same,  in 
satisfaction  of  the  covenant,  should  be  transferred  absolutely 
to  D.  (/).  And  generally  with  regard  to  the  extent  of  the 
operation  of  such  words  of  reference,  to  the  limitations  of 
realty  and  the  rules  of  law  and  equity,  the  better  opinion 
seems  to  be,  that  the  limitor  of  such  executory  trusts  of  per* 
sonal  estate  ought  to  be  considered  as  supplying  the  court 
with  the  means  of  enabling  the  party  to  tie  up  the  property, 
not  indeed  as  long  as  the  rules  of  law  and  equity  will  permit, 
but  of  carrying  together  the  real  and  personal  estate  to  that 
convenient  extent  which  will  enable  it  to  execute  the  general 
primary  purpose  of  the  settlement  (m). 

Before  we  conclude  our  remarks  on  the  subject  of  express 
trusts,  there  is  one  more  species  of  them  which  may  be 
limited  by  any  instrument  in  which  trusts  may  be  effectually 
declared,  and  which  demand  some  attention:  and  these 
are  trusts  of  accumulation.  It  appears,  that  formerly  the 
accumulation  of  the  rents  and  profits  of  real  estate  might, 
by  such  means,  have  been  provided  for,  during  as  long  a  pe« 
riod  as  the  property  itself  could  be  rendered  inalienable  (n>i 

(0    Duke    (f  Newcastle    v.     .  (m)  is  Ves.  da6. 
Ctmntess  oflancdnf  and  S.  C.  on         (ii).  Hoplam  v.  Mf^Jams^'  Ca* 
appeal,3Ve8.387,andi2Ve8.si8«     temp.    Talb.  44;    Ckiqnmm-  v^ 
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and  that  similar  determinations  were  made  with  regard  to  the 
interest  and  proceeds  of  personalty  (o).  There  is  one  dis- 
tinction, however,  with  regard  to  accumulations,  which 
deservQi  particular  notice,  namely,  that  interim  proceeds  of 
personal  estate  not  disposed  of  by  the  instrument  creating 
the  trust,  would  go  to  the  person  in  whom  the  capital  should 
ultimately  vest  according  to  the  limitations  (p) ;  whilst  mesne 
profits  of  real  estate,  unless  given  by  way  of  residuary  de- 
vise (q),  would  go  to  the  heir  (r).  In  the  great  case  upon 
trusts  of  accumulation  (5),  which,  indeed,  caused  the  intro- 
duction of  the  present  general  rules  upon  the  subject,  a  tes- 
tator gave  the  residue  of  his  property,  consisting  of  real  and 
personal  estate,  to  trustees  absolutely,  upon  trust  as  to  the 
latter,  to  invest  the  same  in  real  estates  of  inheritance,  and 
to  hold  the  real  estates  so  devised  and  directed  to  be  pur- 
chased, upon  trust  during  the  lives  of  his  three  sons  A»  B. 
and  C,  and  bis  grandson  D.,  the  son  of  A.,  and  of  such  other 
sons  as  A.  might  have,  and  of  such  sons  as  £.,  C.  and  D., 
might  have,  and  of  such  issue  as  such  sons  might  have,  as 
should  be  living  at  the  time  of  his  the  testator's  decease,  or 
be  bom  in  due  time  afterwards;  and  during  the  natural  lives 
and  life  of  the  survivors  and  survivor  of  them,  to  collect  and 
receive  the  rents  and  profits  thereof,  and  to  invest  the  same 
in  real  estate,  and  upon  the  decease  of  th^  survivor  of  the 
said  several  persons  during  whose  lives  the  property  was  so 
to  be  accumulated,  to  divide  the  same  into  three  equal  parts ; 
and  to  convey  such  parts  severally  to  the  use  of  the  re- 


B&steti^  Ca.  temp.Talb.  1 45 ;  GUh 
ton  V.  LordMontfortf  l  yez.485 ; 
Bridgewater  v*  Egeriafh  ^  Vez. 
13a;  Perry  v.  PkeUpSf  i  Ves. 
jno.  95 1. 

(o)  4ye8.  318  ;  sYes.  &  Bea. 
61. 

(p)  Atkinson  y.  Turner,  3  Atk. 
41,  S.  C;  Barnard,  74;  Stud' 
holme  v.  Hodgson'y  3  P.  WmSL 
300;  Green  y.Ekins,  3  Atk.  47  3, 
and  S.  C,  3  P.  Wms.  306,  n.; 
Trc^oaJcw  V.  VitioMp  9  yez.430; 


Builer  v.  Butler ^  3  Atk.  58; 
Gkamll  V.   GlanfoUlj  3  Meriv. 

38. 

(q)  Gibsim  v.  Lord  Monifort^ 
I  Vez.  485 ;  and  see  Stephetu  v« 
Stephens^  Ca.  temp.Talb.  S38. 

(r)  Bullock  V.  StoneSf  s  Vei. 
531;  and  cases  of  Hopkins  v.  Hop' 
kins;  Gibson  v.  Lord  Montfort^ 
Bridgewater  y.  Egerton,  and  Trc- 
vanion  v.  Vivian,  above  cited. 

(/)  TkeUusson  v.  Woodford,  4 
Ves.  397;  S»C.  11  Vei,  113. 
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spective  male  descendants  then  living  of  his  said  three  sons 
A.,  B.  and  C,  in  tail  male,  with  limitations  over  and  cross*- 
remainders ;  and  upon  failure  of  male  lineal  descendants  of 
his  said  sons,  to  sell  all  the  said  estates,  and  to  pay  the  mo« 
ney  arising  from  the  sale  or  sales  thereof,  unto  the  King,  his 
heirs  and  successors,  to  be  applied  to  the  use  of  the  sinking 
fund,  in  such  manner  as  should  be  directed  by  act  of  par* 
liament.  The  testator  left  his  three  sons  J..,  J3.  and  C,  him 
surviving ;  of  whom  A.  had  D.  and  two  other  sons,  and  C^ 
had  then  also  one  son,  and  further,  the  wife  of  A»  was  then 
ensdnt,  and  afterwards  bore  two  sons.  The  trusts  of  the 
will  were  established,  and  the  accumulations  accordingly  per* 
mitted  to  be  carried  on  during  the  whole  period,  to  be  oir^ 
cumscribed  by  the  duration  of  the  life  of  the  survivor  of  the 
seven  sons  and  grandsons  of  the  testator,  in  esse  at  the  time 
of  his  decease,  and  of  the  other  two  sons  afterwards  boiti« 
The  probable  accumulations  in  this  case  were  stated  at  so 
enormous  an  amount,  as  might  afford  to  an  individuid  pos«> 
sessor  the  means  of  disturbing  the  whole  oeconomy  of  the 
kingdom.  But,  although  the  impolicy  of  permitting  such  vast 
accumulations  was  not  allowed  by  the  judges  to  affect  their 
interpretation  of  the  then  existing  law,  or  in  any  respect  to 
guide  or  influence  them  in  their  determination,  yet  the  evils 
which  might  result  from  future  capricious  limitations  of  a 
similar  nature,  induced  the  legislature  to  pass  the  statute  39 
6l  40  Geo.  3,  c.  98,  by  which  all  trusts  or  directions  in  deeds 
wills  or  otherwise  whereby  the  profitii  or  produce  of  real  or  per^ 
sonal  estate  should  be  sought  to  be  accumulated,  and  the  bene- 
ficial enjoymen  tthereof  postponed,  wererestrainedandlisoited 
to  a  term  not  exceeding  the  life  or  lives  of  die  grantor  or. 
grantors,  settlor  or  settlors,  or  twenty-one  years  from  die 
death  of  the  grantor,  settlor,  deviser  or  testator,  or  the 
minority  or  respective  minorities  of  any  person  or  per- 
sons who  should  be  living,  or  in  ventre  sa  mere^  at  the  time  of 
the  death  of  suoh  grantor,  devisor  or  testator ;  or  during  the 
minority  or  respective  minorities  only  of  any  person  or 
persons,  who,  under  the  uses  or  £nists  of  the  deed,  will, 
or  odier  assurance  directing  such  accumulations,  should 
for  the  time  being,  if  of  full  age,  be  entiUed  unto  the  rents, 
issues  and  profits,  or  the  interest  dividends  or  ajmual  pro* 
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dace,  so  directed  to  be  accumulated ;  and  it  was  thereby 
declared^  that  where  any  accumulation  should  be  directed 
otfaerwisei  each  direction  should  be  null  and  void,  and  that  the 
rents,  issues,  profits  and  produce  of  such  property  so  directed 
to  be  accumulated,  should,  so  long  as  the  same  should  be 
directed  to  be  accumulated  contrary  to  the  provisions  of  the 
act,  go  to  and  be  received  by  such  person  or  persons  as 
would  have  been  entitled  thereto  if  such  accumulation  had 
not  been  directed ;  provided  that  nothing  therein  contained 
should  eactend  to  any  provision  for  payment  of  debts  of  any 
grantor,  settlor  or  devisor,  or  other  person  or  persons^ 
or  to  any  provision  for  raising  portions  for  any  child  or 
children  of  any  grantor,  settler  or  devisor,  or  any  child  or 
children  of  any  person  taking  any  interest  under  any  convey- 
ance, settlement  or  devise,  or  to  any  direction  touching 

the  produce  of  timber  or  wood  upon  any  lands  or  tene- 
ments. 

We  have  before  observed,  that  trusts  carried  to  an  extent 
beyond  the  limits  allowed  by  the  rule  respecting  per* 
petuities,  will  not  be  modelled  by  this  court,  but  that  the 
same  are  wholly  void.  Trusts  of  accumulation,  however, 
since  the  statute,  if  too  extensive,  are  void  only  for  the 
excess  to  which  they  are  sought  to  be  carried  beyond  the 
limits  therein  prescribed  (0*  Hence,  if  the  accumulations  of 
the  dividends  of  personalty  were  directed  to  be  carried  on 
for  twenty-four  years  (ti),  or  during  the  life  of  a  third  person  (x), 
or  until  the  child  of  A*  should  attain  twenty-one,  she  not 
having  at  the  time  any  issue  (^),  it  would  be  restricted  to 
twen^-one  years. 

The  statute  a^ects  the  accumulation  of  the  profits  and 
proceeds ;  but,  as  to  the  limitation  of  the  property  itself,  the 
same  rules  prevail  as  before  the  statute  (x).  And  it  is  also 
observable,  that  in  cases  of  inefiectual  gifts,  so  much  as  con- 
sists of  rents  and  profits  of  real  estate  belongs  to  the  heir  {a) ; 
and  so  much  as  arises  from  the  dividends  and  proceeds  of 

(/)  3  Ves»  &  Bea.  6i,  Q/)  Longdan  v.  Sinuony  1 2  Veft, 

(a)  18  Ves.  298.  395. 

(*)  Griffitks  V.  Vere,  9  Ves.         (z)  4  Madd.  277»  «78* 
137 ;  11  Vcs.  148.  (a)  3  SwwMt  450. 
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personalty^  goes  either  to  the  reeidaary  legatee  (b),  or  .next 
kin  (c). 

If,  howeyer,  the  trusts  of  accumulation  be  ao  excessive  as 
to  transgress  the  boundaries  of  the  rule  established  before 
the  statute,  the  limitations  are  altogether  void,  HencOi  where 
realty  was  conveyed  in  strict  settlement,  subject  to  a  term  of 
1,000  years,  of  which  the  trusts  were  dedaced  to  be,  that 
during  the  minority  of  any  person  or  persons  who  should, 
by  virtue  of  the  previous  limitations,  be  tenant  for  life,  in  tail 
male,  or  in  tail  in  possession,  the  trustees  should  lay  out  the 
rents  in  the  government  funds,  and  accumulate,  and  stand 
possessed  of  the  same,  in  trust  to  pay  certain  charges,  and 
afterwards  for  such  person  or  persons  as  should,  immediately 
upon  the  expiration  of  such  minority,  or  the  deaths  of  such 
minor  or  minors,  be  tenant  or  tenants  in  possession,  and  be 
of  the  age  of  twenty-one  years :  this,  being  in  effect  a  limi- 
tation of  personalty  not  to  vest  except  in  the  first  descend- 
ant of  a  person  in  being  who  should  attain  twenty-one, 
which  descendant  might  be  the  child  of  an  unborn  child,  or 
one  even  more  remote,  it  was  held  to  be  too  extensive  inde- 
pendently of  the  statute,  and  for  that  reason  to  be  incapable 
of  modification  (d).  And,  it  is  observable,  that  where 
a  trust,  by  way  of  accumulation,  is  directed  with  the  view  of 
providing  a  fund  for  securing  debts  or  portions,  (which  is 
a  case  excepted  in  the  statute)  (e),  and  the  profits  or  proceeds 
are  limited  afterwards  upon  other  trusts,  the  enjoyment  of 
the  property  is  not  suspended,  but  the  beneficial  interest 
vests  in  the  same  manner  as  if  the  object  of  secmring  the 
sum  had  been  sought  to  be  effectuated  by  the  creation  of 
a  term  (/). 


(b)  Haley  y.  Bannister,  4  Madd. 

«76- 

(c)  a  Swanst  450,    It  will  be 

perceived  that  the  destination  of 
accumulations,  the  gift  of  which 
18  thus  partially  ineffectual,  may 
be  difierent  from  that  where  they 
are  simply  undisposed  of;  see 
above,  p.  77. 


(ji)  Lord  Sontkamptom  v. 
Marquis  of  Hertford,  a  Ves.  &, 
Bea.  54;  and  see  Mar^kaU  v. 
HoUawajf^  a  Swanst.  43a. 

(e)  1  Turn.  R.  40. 

(/*)  Sir  Edmund  Bacon  v« 
Proctor,  1  Turn,  R.  31 ;  and  see 

TregowweU  v.  Sydenham^  3  Dow^ 
P.  C«  194. 
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IL — OF    IMPLIED    TRUSTS; 

This  subject  is  so  extensive^  that  we  might  under  it 
include  a  gzteat  portion  of  the  doctrines  which  remain  to  be 
discussed  in  the  course  of  this  Treatise ;  but,  we  shall  in  this 
place  endeavour  to  confine  ourselves  to  the  consideration  of 
ithat  part  of  it  which  will  not  more  properly  fall  under  any 
of  the  subsequent  divisions.  At  the  same  time  it  is  purposed 
here  so  fully  to  illustrate  the  subject^  that  our  future  inquiries^ 
where  connected  with  it^  may  be  capable  of  immediate  appli- 
catioui 

It  most  already  be  evident  that  the  doctrine  of  Trusts  has 
been  the  source  of  very  great  authority  to  this  court;  but  it 
has  been  through  the  medium  of  that  species  of  them  which 
we  are  about  to  discuss^  that  its  powers  have  chiefly  been 
diversified  and  enlarged. 

In  limitations  of  property,  it  sometimes  happens  that  the 
objects  of  a  person  executing  an  instrument  for  the  benefit 
of  others  cannot  be  attained  at  law ;  and  it  frequently  occurs 
in  transactions  between  persons  bearing  certain  mutual  rela- 
tions, that  the  one  may  be  able  to  act  unjustly  towards  the 
other,  and  the  latter  may  nevertheless  be  unable  there  to 
obtain  redress.  In  the  former  case,  this  court,  construing 
the  instrument  according  to  the  just  and  reasonable  intent 
apparent  therefrom,  and  in  the  latter,  referring  to  the  con- 
scientious duty  of  the  party,  raises  a  trust  upon  which  it 
assumes  control ;  and  in  the  one,  enforces  the  fulfilment  of 
the  presumed  intent ;  in  the  other,  the  performance  of  the 
duty.  Hence  we  derive  two  species  of  implied  trusts ;  namely, 
those  by  construction,  and  those  by  operation  of  law. 

By  virtue  of  a  proviso  in  the  Statute  of  Frauds  (a),  implied 
trusts  of  real  estate  may  arise  upon  a  conveyance  operating 
by  transmutation  of  possession,  without  being  proved  in 
writing  (6).     Trusts  of  personal  estate,  however,  not  being 

(a)  Sect.  8,  explained  b}'  4  &  5  Ann*  c.  16.  s.  15. 
(p)  Sections  7  &  8. 
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alluded  to  in  that  statute,  may,  as  we  have  already  noticed, 
be  declared  and  averred  by  parol ;  and  implied  trusts  of  such 
property  may,  therefore,  of  course,  arise  upon  instruments  of 
any  kind. 

The  order,  then,  in  which  it  is  proposed  to  treat  the  sub- 
ject of  implied  trusts,  is,  with  reference  to  such  as  arise  upon 
deeds,  to  such  as  arise  upon  instruments  iriter  vivos  not 
under  seal,  and  to  such  as  arise  upon  wills.  And,  without 
making  any  general  divisions  of  the  subject  with  regard  to 
the  nature  of  the  property,  we  shall  not  omit,  in  a  particular, 
though  a  subordinate,  manner,  to  notice  the  distinctions^  a» 
to  in^pli^d  trusts  of  teal  and  of  personal  estate* 


OF    IMPLIED    TRUSTS    ABISING    tIPOlf    DEEDS, 

« 

It  would  perhaps  be  impossible  to  eiiumerate  the  implied 
trusts  which  may  arise  upon  instruments  of  this  kind ;  for 
they  not  only  comprise  some  which  we  denominate  con- 
structive, but  also  include  a  very  numerous  class  of  those 
which  we  derive  from  operation  of  law. 


Of  Constructive  Trusts  arising  upon  Deeds. 

From  the  observations  already  made  on  the  limitations  of 
trust  estates  it  will  appear  that,  with  reference  to  deeds, 
such  estates  cannot  be  created,  except  by  express  words: 
and,  although  such  words  may  require  construction,  it  does 
not  occur  that  there  are  any  instances  in  which  even  this 
is  necessary,  besides  those  already  enumerated,  as  the  three 
forms  of  creating  trusts ;  namely,  the  use  upon  the  use ;  the 
use  or  trust  of  personalty ;  and  that  more  indirect  one,  that 
the  grantee  shall  receive  the  profits  and  pay  them  over  (c). 
And  with  respect  to  th^  interpretation  of  trusts,  it  does  not 
appesar  requisite  here  to  make  any  further  remark,  than  that 
it  is  made  according  to  the  principles  upon  which  the  con- 
struction of  legal  estates  is  regulated  (d),  subject,  of  course> 

• 

(c)  See  above,  p.  i8;  l  £q.  Ca«     713  5  a  Vcz.  655  ;  Ambl.  362  ; 
Ab.  383,  ndte,  pi.  i.  i  Eden  R.  923. 248  ;  a  Jac.  &  W. 

(rf)  1  P.  Wms.  143;  2  P.  Wms.      148. 
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to  the  diversity  which  exists  in  this  respect  between  trusts 
executed  and  trusts  executory.  It  has  been  observed  (e), 
that  if  before  the  Statute  of  Uses  the  legal  estate  in  real  pro^^ 
perty  had  been  actually  conveyed,  and  no  use  had  been 
declared  thereupon,  the  beneficial  interest  therein  would  have 
been  held  to  result  to  the  grantor  or  his  representatives, 
unless  thfere  had  been  a  good  consideration  for  the  same : 
and  it  has  elsewhere  been  also  remarked  (/),  that  similar 
rules  now  prevail  in  Chancery  in  regard  to  the  trust.  If  the 
beneficial  interest  be  wholly  undisposed  of,  and  there  be  not 
any  evidence  of  a  trust  or  of  a  consideration,  as  if  one  should 
execute  a  mere  grant  to  another  not  a  purchaser,  a  trust 
Would  result  to  the  grantor  (g) ;  or,  if  the  trust  be  partially 
disposed  of,  even  upon  a  consideration,  as  if  one  shotld 
assign  an  advowson  to  A.,  who  should  confess  a  trust  for  B. 
as  to  the  first  avoidance,  the  trust  of  the  property  after  the 
first  presentation  would  result  to  the  assignor  (h).  And  the 
same  efiPect  takes  place  where  the  purpose  fails :  as  if  one 
should  convey  lands  to  raise  a  sum  of  money,  and  pay  the 
interest  thereof  to  A.  until  she  should  marry,  and  then  the 
pincipal,  and  she  should  die  unmarried,  the  beneficial  inte^ 
rest  in  the  property  would  accrue  to  the  settlor  or  his  repre- 
sentatives (i). 

Ther*  is,  however,  a  species  of  constructive  trust  which 
from  its  importance  demands  specific  notice,  and  which, 
thoQgfa  not  strictly  a  resulting  trust,  bears  a  close  analogy 
thereto.  We  have  already  treated  of  the  rules  relating  to 
the  limitation  of  terms  in  gross  as  personal  property,  and 
have  adverted  to  it  as  a  means  of  securing  the  enjoyment  of 
the  proceeds  i^ith  the  possession  of  real  estate,  as  far  as  the 
rules  of  law  and  equity  will  permit :  but  the  very  essence  of 
the  docf^fne  rdating  to  terms  to  which  we  here  allude  is, 
that  there  be  no  beneficial  enjoyment  of  profits  arising  there-* 

(e)  See  above,  p.  8.  Atk.  155;  and  see  Langham  v. 

(f)  See  abov6,  p.  23.  Nennyi  3  Ves.  467  ;•  Aspinoll  v. 
{g)  Duke  of  Norfolk  V.  Brotwie,     Fetvin^  1  Sim.  &  Stvi.  544. 

Prec.  Cha.  80 ;  S.  C.  1  Eq.  Ca.  (t)  HaoU  v.  Wright,  1  Bro. 
Abr.  381 ;  n' Atk.  150;  2  Swanst.     C.  C.  86  ;   EtnUyn  v.  Freeman^ 

598-  Prec.  Ch.  541. 

(A)  Coftingfon  v.   Fletcher f-  2 

o  2 
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from.  When  the  objects,  to  attain  which  a  term  is  created 
and  vested  in  trustees,  as  the  raising  of  portions,  or  limiting 
the  trust  or  beneficial  interest  to  a  succession  of  individuals,r 
or  collaterally  with  the  enjoyment  of  real  estate,  or  for  other 
specified  purposes,-  are  satisfied  by  the  payment  of  the  por- 
tions, or  the  enjoyment  of  the  interests  given,  and  the  term* 
has  not  expired  by  lapse  of  time^  and  there  is  no  provision 
in  the  deed  creating  it  for  cesser  thereof  ^  in  those  events  the 
term  remaining,  or,  as  it  is  technically  said,  outstanding,  ii> 
the  trustees,  would  upon  their  deaths  descend  to  their  per- 
sonal representatives;  and  thus  the  legal  estate  by  which 
they  might  be  entitled  to  the  possession  at  law,  would  go  in. 
a  diffisrent  course*  from  that  of  the  inheritance ;  and  if  the 
term  were  of  considerable  duration,  as  those  limited  for  the 
above  purposes  usually  are^  the  enjoyment  of  the  inheritance 
expectant  thereupon  might  at  law  be  so  long  postponed  a& 
to  render  its  value  merely  nominal  (/).  The  inconveniences^ 
which  might  arise  from  such  circumstances  induced  courts 
of  equity  to  declare,  that  as  the  owner  of  the  iQheritauce,^ 
'where  there  are  no  adverse  claims,  is  in  natural  justice  en- 
titled to  the  property  in  the  term,  it  sho^ild  be  construed  to 
be  united  to  the  inheritance,  and  the  trustees  thereof  to  hold 
the  same  for  him.  And  it  has  become  a  general  rule,  that 
where  the  term  and  freehold  would  unite  and  merge  if  they 
were  both  legal  or  both  equitable,  but  the  same  person  has 
the  legal  interest  in  the  one,  and  the  equitable  in  the  other, 
the  term  will  thus  attend  the  inheritance  (m)*  This  conse- 
quence does  not,  however,  necessarily  arise  from  such  con- 
struction ;  indeed,  it  generally  happens  that  in  the  limitation 
of  the  trusts  of  a  term  for  specific  purposes,  there  is  an  ulti- 
mate direction,  either  that  the  same,  after  they  are  fulfilled, 
shall  cease,  or  that  it  shall  attend  the  inheritance.  But  whe- 
ther the  term  become  attendant  by  construction  or  by  express 
declaration^  it  is  considered  as  part  of  the  inheritance,  and 
not  subject  to  the  rules  which  confine  the  limitation  of  terms 
in  gross.    It  will  follow  the  descent  to  the  heir(ji),  or,  to 


(I)  See  2  Collect.  Jurid.  N.r6.       i  Vern.  i  ;  and        ■'■  v.  LcmgtfiHy 
(rn)  Capcl  v.  Girdkr^  9  Ves.      3  Ca.  in  Cha.  156. 
509  ;   and  see   Tiffin  v.   Tiffiny         (n)  2  P.  Wms.  238. 
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use  the  words  of  Lord  Hardwicke,  will  yield,  ply,  and  be 
moulded,  according  to  the  uses,  estates  or  charges,  which 
the  owner  of  the  inheritance  declares  or  carves  out  of  the 
fee  (0).  Besides  the  immediate  benefit  here  referred  to, 
arising  from  the  doctrine  of  attendant  terms,  which  consists 
in  preserving  the  individuality  of  real  estates,  it  is  attended 
with  other  very  important  advantages,  in  the  protection  which, 
through  the  medium  of  such  terms,  is  by  this  court  afforded 
to  ^n^^de  purchasers  and  incumbrancers,  and  which  H 
will  be  our  duty  to  consider  hereafter. 

Of  Trusti  by  operation  of  Law  arising  upon  Deeds. 

Trusts  of  this  kind  arise  from  the  conduct  of  the  parties 
concerned  in  the  transaction ;  and  in  a  manner  independently 
of  the  contents  of  the  deed.  Although  there  should  not  be 
any  trusts  limited  in  such  an  instrument,  we  find  that  whether 
it  operates  by  transmutation  of  possession  or  not,  the  pay- 
ment of  a  consideration  by  the  grantee,  as  already  intimated, 
will  secure  the  right  of  enjoyment  to  him(p).  The  exten- 
sion of  this  rule,  namely,  that  upon  the  purchase  of  property 
and  a  conveyance  thereof,  a  trust  shall  arise  for  the  benefit 
of  the  person  who  pays  the  purchase-money,  or  on  whose 
behalf  it  is  paid,  although  he  should  be  a  third  person, 
requires  some  attention. 

If  the  property  were  conveyed  to  A.,  and  the  consideration 
were  paid  by  or  on  account  of  B,,  this  court  would  raise  a 
presumption  in  favour  of  the  latter;  from  which,  if  not 
rebutted^  would,  in  its  contemplation,  spring  a  trust  (jr.)  But^ 
although  such  a  trust  need  not  be  manifested  in  writing  (r), 
there  must  be  clear  proof  of  the  consideration  having  been 
paid  by  the  person  who  claims  the  benefit  thereof  (5).  If, 
however,  such  evidence  be  produced,  the  trust  of  the  legal 
estate,  whether  freehold,  copyhold  or  leasehold,  whether 

(o)  1  T.  R.  763  ;  and  see  3  P.  Rider  v.  Kidder,  10  Ves.  360  ; 

Wms.  330  ;  a  Vern.  390 ;  a  Atk.  15  Ves.  50.  350 ;  1  Swanst.  18. 

72  ;  3  Swanst.  aoi,  612.  623.  (r)  Anon.  2  Ventr.  361. 

(p)  1  Ves.jun.  55.  («)    Gascoigne   v.  Thwing^    1 

[q)  Anon.  2  Ventr.  361 ;  Anon.  Vern.    366  ;    Willis    v.    fVUlis, 

a  Freem.  123 ;  1  Ves.  jun.  275 ;  2  Atk.  71. 
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taken  in  the  names  of  the  puFchasers  and  others  joupitly,  or  in 
the  name  of  others  without  that  of  the  pnrcha^er^  whether 
in  on^  name  or  several,  whether  jointly  or  mccessivi,  wonld 
accrue  to  the  person  who  achranced  the  same  (0<  It  is  ob- 
servable^  that  an  opinion  formerly  prevailed  that  this  doctrine 
was  not  applicable  wheire  the  consideration  moved  from 
several  persons  (t«) ;  but  that  notion  has  been  e:sploded ;  for, 
in  a  case  where  property  hi^d  beea  conveyed  absolutely  to 
A.,  and  JB.  alleged  that  he  had  agreed  with  A.  to  be  jointly 
interested  with  him,  ai^d  had  paid  a  ceftam  proportion  of  the 
purchase-money^  it  was  decreed,  after  the  death  of  A.,  that 
if  the  facts  so  alleged  could  be  proved  by  B.,  he  would  be 
entitled  to  a  part  of  the  beneficial  interest  in  the  property, 
proportioned  to  his  joint  advance  (x).  And,  it  is  worthy  of 
notice  that  if  the  conveyance  had  been  to  them  and  their 
heirs,  it  would  at  law  have  been  a  joint-tenancy ;  but  that  equity, 
in  respect  of  the  inequality  of  the  sums  advanced  by  them 
respectively,  would  have  declared  the  survivor  a  trustee  fbr 
the  representatives  of  the  others,  according  to  the  share  of 
the  purchase-money  paid  by  him  (y).  And  this  principle  is 
carried  so  far,  that  if  one  of  two  joint-tenants  lay  out  money 
in  repairs  or  improvem^ents,  and  die,  a  trust  to  the  amount 
thereof  arises,  as  a  lien  upon  the  land,  for  the  benefit  of  his 
representatives  (2).  Where  the  customary  grant  in  a  manor 
is  for  lives,  and  it  is  made  to  the  purchaser  and  other  persons 
accordijig  thereto,  a  trust  will  accrue  to  him  who  paid  the 
purchase-money  (a) ;  and,  therefore,  to  enable  him  to  dispose 
thereof,  it  is  not  requisite  that  his  name  should  stand  first, 
and  that  there  shouldbe  a  custom  that  the  first  taker  should 
surrender  the  whole  estate  (i).    If,  however,  the  payment  of 

(/)  See  8  Gox  R*  93.  (z)  See  1  Bq.  (S^  Abr.  291 ,  in 

(ti)    Crop  v«  Nortony  2  Atk.     Lake  Vi.  Qihsotu 

(«).  Wray  v.  Sieele,  a  Ves-  9t         W  ^"'^  ^-  ^'''^^  *  V^"*" 
Bea.388;and8eeXaitcv.GiA*oii,     415  5    Benger  v.  Drew,    1   P. 

1  Eq.  Ca.  Abr.  390;  S.  C  Lake     ^"^-  '^*  '  ^^^^  ^-  ^^^*  * 
V.  Craddoch,  3  P.  Wms.  158.  ^tk.  385 ;   WUk^$  v.  WUkers, 

(y)  Lake  v.  Gibson,  1  Eq.  Ca-      '^™^^'  ^^^ 
Abr.290;  S.C.Lflfev,Crii(WD*it,        W  Howc'f.  Ume^  1  Vem. 

3  P.  Wms.  158  J  and  see  2  Vez*     ¥^* 

?68. 
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the  purchase-money  should  not  be  proved,  and  there  should 
toot  be  any  such  custom  aS  that  last  mentioned  (c);  they 
^oidd  take  successivi  (J). 

In  some  cases  in  which  the  conveyance  has  been  executed 
to  one  person,  and  the  purchase-money  advanced  by  another^ 
ihe  consideration  has  in  the  deed  been  recited  to  have  been 
paid  by  the  grantee ;  but  it  appears,  that  this  court  will  never- 
thdess  sometimes  ^dmit  parol  evidence  to  prove  the  incor- 
fectness  of  that  statement,  and  to  show  by  whom  it  was  really 
advanced  (e).  A  distinction  has  been  made(y*),  and  insisted 
upon  (g),  concerning  the  admission  of  such  parol  proof 
before  (A)  and  after  (t)  the  death  of  the  nominal  purchaser, 
it  having  been  thought  that  such  evidence  should  not  be 
sJlowed  in  contradiction  to  his  own  expressions,  unless 
supplied  by  himself.  This^  proposition  has,  however,  been 
disputed  {k),  and  its  soundness  impaired  by  a  judicial  deter- 
mination (/),  so  far,  at  least,  that  it  seems  parol  testimony 
after  his  death  would  noiv  be  available  in  showing  to  whom 
the  pnrchase*money  belonged ;  but  still  it  does  not  appear 
to  be  in  any  manner  ascertained  whether  the  parol  evidence 
of  third  persons  would  be  admitted  during  his  life-time,  against 
his  own  express  declaration. 

There  is  another  class  of  cases,  of  a  description  very  similar 


(c)  a  Cox  R.  95- 

(d)  Rimdle  v.  Rundky  3  Vem. 
964. 

(r)  Sir  John  Feachy*$  Case^ 
cited  Sugden's  Vend.  &  Purch. 
6th  edit.  598* 

(/)  Sanders  on  Us.  &  Tr.  3d 
^^  259  f  ^^  his  note  [2.]  to 
his  edit  of  Atk.  vol.  2.  p.  150. 

(g)   Roberts  on  Stat  Frauds. 

99. 

(h)    Sanders  in  his  note  to  2 

Atk.  150,  to  show  that  if  the 
nominal  purchaser  in  such  case 
gives  a  declaration,  or  confesses 
the  trust,  the  case  is  out  of  the 
statute,  cites  ^fn&ro^e  v.  Ambrose^ 
I  P.  Wms.  333 ;  jRyoi/  v.  %a//, 


1  Atk.  59,  60;  Lane  v.  DightoUf 
Ambl.  409.    • 

(t)  And  the  same  author  in 
the  same  place,  to  prove  that 
parol  proof  cannot  be  admitted 
after  his  death,  refers  to  Kirk 
V.  Webb,  Pf ec.  Cha.  84 ;  Walter 
de  ChirtofCs  Case,  lb.  88 ;  Heron 
V.  Heron,  lb.  163;  Newton  v. 
Preston^  lb.  103  ;  Gascoigne  v. 
Thwing^  1  Vem.  366 ;  Hooper 
V.  Eyles,  a  Vem.  480 ;  Crop  v. 
Norton,  2  Atk.  75. 

(k)  Sugden^s  Vend.  &  Purch. 
6th  edit.  597. 

(/)  Lench  v.  Latch ^   10  Ves. 

51  !• 
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to  li^ose  first  alluded  to,  where  .the  conBideratioa  k  truBtr 
money,  and  the  conveyance  is  taken  without  any  declaratiou 
of  the  trust.    If  the  fact  of  its  being  such  be  clearly  ascer^- 
tainedy  a  trust  is  held  to  ariss  for  die  persons  beneficially 
interested  in  the  money  (m).   A  doubt  in  such  instances  often 
arises,  whether  the  consideration  were  really  trust-money ;  or, 
in  other  words,  whether  it  belonged  to  the  trustee  himselfi  or 
to  his  cestui  que  trust.     Courts  of  equity,  it  may  be  observed, 
have  been  cautious  how  they  follow  money  which  has  been 
laid  out  in  land,  because  it  has  no  ear-mark  (n) ;  and  because, 
perhaps,  in  determining  the  fact  of  ownership,  whether  the 
question  arise  in  the  life-time  or  after  the  decease  of  the 
trustee,  the  interests  of  the  parties  generally  produce  a  con-- 
trariety  of  evidence,  and  are  a  great  temptation  to  per- 
jury (p).    There  is,  however,  an  obvious  distinction  between 
the  cases  in  which  a  trustee  is  bound  to  lay  out  trust-money 
in  the  purchase  of  lands,  and  those  in  which  he  is  not  under 
any  such  obligation  (p).    In  instances  of  the  former  kind  it 
is. generally  at  once  inferred,  upon  his  making  a  purchase 
without  any  declaration  of  trust,  that  the  same  was  effected  in 
execution  of  his  duty  (g) ;  and  particularly  if  it  appear  that 
the  trustee  felt  himself  under  an  obligation  to  purchase  (r). 
In  the  latter  case  there  cannot  be  any  inference  made  from 
the  mere  fact  of  investment,  that  money  laid  out  was  trust- 
inoney  (s).    But  the  proof  thereof  may,  nevertheless  be  infe- 
rential; as  for  instance,  that  the  trustee  ws^s  in  sucl^  mean 
circumstances  as  to  render  it  impossible  that  he  should  have 
been  himself  the  actual  purchaser  (0* 


(m)  Ambl.  413;  and  ste  Earl 
pf  Plymouth  v.  Hickman^  3 
Vera.  167 ;  Sel.  Ca.  iu  Cha.  57  ; 
Deg  v.  Deg^  3  P.  Wms.  415  ; 
Lane  v.  Dighton,  Ambl.  40^. 

(fi)  2  P.  Wms.  414;  1  Atk.  59* 

(o)  Jbid. 

{p)  See  Lench  v.  Ltnch^  10  Ves. 

(q)  See  10  Yes.  516  ;  and  see 
Sowden  v.  SowdeHy  i  Bro.  C.  C. 
582  ;  S.  C.  1  Cox  R*  166. 

(r)  Pcny  v.  Phclips^  4  .Ves. 
|o8 ;    S.  C.  10  Ves.  34,  and  i7 


Ves.  173  ;  and  see  Kirk  v.  Webb^ 
Free.  Cha.  84;  Anon.  Sel.  Ca. 
in  Cha.  57 ;  Balgney  v.  Hamilton, 
cited  Ambl.  414. 

(«)  19  Ves.  518 ;  and  see 
Wilson  v.  Forman,  cited  10  Ves. 
519 ;  S.  C.  a  Dick.  593 ;  Earl  of 
Plymouth  v.  Hickman^  s  Vera. 
167 ;  Ryal  v.  Bytd^  cited  AmbU 
413 ;  Anon,  SeL  Ca.  in  Cha.  57. 

(0  Willis  v.  Wmis,  2  Atk.  71 1 
Ambl.  413. 
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Whetker  trusts  upon  deeds  be  constructive  or  arise  by 
operation  of  law,  as  they  spring  from  mere  presumption,  and 
are  independent  of  the  Statute  of  Frauds,  they  may  be  re- 
batted  by  parol  evidence  (t£).  A  resulting  trust,  for  instance^ 
may  be  prevented  by  proof  of  a  parol  declaration  of  trust ; 
as  for  example,  where  A*  made  a  mortgage  of  a  term  to  se- 
cure a  sum  of  money  to  £.,  who  assigned  it  to  C.  without 
consideration,  and  without  intention  to  make  a  gift  to  him, 
and  afterwards  gave  instructions  for  drawing  an  instrument 
of  trust;  which,  however,  was  not  executed  before  B.*% 
death ;  it  seems  the  parol  declaration,  if  proved,  would  have 
been  sufficient  to  rebut  the  presumption  of  a  resulting 
trust  (x). 

>  In  the  instances  of  trusts  arising  by  operation  of  law 
already  alluded  to,  in  which  the  conveyance  is  made  to  one 
person,  and  the  consideration  paid  by  another,  the  pre- 
sumption  upon  which  this  court  would  raise  a  trust  may 
also  be  rebutted  by  the  existence  of  a  certain  species  of 
natural  obligation  subsisting  between  the  person  advancing 
the  money  and  him  to  whom  the  conveyance  is  made(^). 
The  obligation  alluded  to  is  that  which  binds  a  parent  to 
provide  for  his  infant  children ;  and  is,  in  equity,  implied^ 
where  the  former  purchases  property  in  the  name  of  the 
latter  (2);  or  in  the  names  of  them  and  a  trustee  (a);  or,  as 
it  seems,  though  not  so  strong  a  case  because  it  does  not  so 
completely  answer  the  purpose  of  advancement,  in  the 
names  of  them  and  himself  (6).  Such  a  transaction  is  pre- 
sumed to  be  a  provision  for  the  child  (c),  whether  it  be 


•   {u)  1  P.  Wms.  113,  li6;   1  Q>)  Scroopc  v.  Scroope,  1  Ca. 

Ves.  jun.  275;  2  Cox  R.  93;  a  in  Cha.  27;  Pole  v.  Pole^  1  Ves. 

Jac.  &  W.  89.  76 ;    but    see  Stileman  v.  Ash'- 

'  (jr)  Beilasis    v.    Compton,    2  d(nmy  2  Atk.  477. 
Vera.  294.  (c)  Lord  Gray\  Case,'2  Freem* 

0^)  1  Swaost.  17,  18.  6;   S.C.  Rep.  temp.  Finch.  338 ; 

(2)  Mummav.  Mumma,  I  Vern,  and  2  Swanst.  594;  Scroope  v. 

19-  Scroopc f  1  Ca.  in  Cha.  27  ;  S.  C. 

(fl)   Lamplugh   v.    Lamplughf  2  Freem.  171;  2  Freem.  2525 

P.  Wms.  UU  2  Cox  R.  94 ;  15  Ves.  50. 
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a  son  (ij)  or  daughter  (e),  and  it  has  been  thought,  even  if  it 
be  illegitimate  (/) ;  for  a  natural  child  is  not  incapable  of 
taking  by  gift  from  its  parent,  if  sufficiently  described  (g) ; 
and  the  same  inference  is  made  between  a  grandfather  and 
grandchild,  where  the  parent  is  dead  (A). 

The  relation  between  the  parties,  as  a  circumstance  of 
evidence,  rebuts  the  trust  which  would  otherwise  be  held  to 
arise.  But  the  fact  of  advancement  is  regarded  as  a  mattei 
of  inference  (i),  and  if  a  question  should  arise,  it  is  thus 
resolved  into  one  of  intent,  to  be  also  elucidated  by  evi-» 
dence,  although  the  determination  thereof  must  often  neces-* 
sarily  be  extremely  uncertain  (ft);  and  it  has  hence  been  sug- 
gested, that  it  would  have  been  more  simple  to  consider  the 
children  as  purchasers  for  a  valuable  consideration,  upon  the 
ground  of  natural  love  and  affection,  and  that  the  adoption 
of  such  a  doctrine  would  prevent  some  very  nice  distinctions 
aad  difficulties  (2).  The  prevailing  intention  at  the  time  of 
the  purchase  (m),  and  not  any  subsequent  intention  (n),  is  the 
criterion  in  these  cases.  The  presumption  of  intended  ad- 
vancement, however,  ceases  (o)  in  the  absence  of  positive 
proof,  where  the  child  is  already  provided  for  and  emanci- 
pated, and  consequently  the  trust  will  not  in  such  case  be  re- 
butted, and  the  parent  will  be  entitled  to  the  beneficial  en- 
joyment of  the  property  (^).  From  tiie  difficulty  of  deter- 
mining what  is  an  appropriate  previous  advancement  for  a 
phildy  a  questionof  great  uncertainty  sometimes  arises,  namely, 


(cO  Scroope  v.  Scroope,  i  Ca^ 
in  Cha.  37 ;  and  cases  after  cited. 

(e)  Gorge*s  Case^  cited  3  Cra. 
550;  Woodman  v.  Morrellp  2 
Fream.  33;  BedtoeU  v.  Froome^ 
cited  8  Cox  R.  97 ;  sed  xnd.  Gilb. 
Lex  Praet  973. 

(/)  See  a  Fonbl.  Treat.  Eq. 
5th  ed.  133,  note(t);  and  see 
Bcckford  v.  Bcckfordy  Lofll,  490 ; 

(g)  Wilkinson  V.  Adam,  iVeB. 
&  Bea.  423. 

(A)  Ebrand  v.  Dancer,  2  Ca. 
in  Cha.  36.  See  toyd  v.  Read, 
1  P.  Wins.  607. 


(£)  8  Freem.  6. 

{k)  See  2  Cox  R.  94. 

(/)  3  Cox  R.  95. 

(m)  2  Freem.  32;  and  see 
Birch  v.  BlagravCj  Ambl.  264; 
Murless  v.  Franklin,  l  Swanst. 
13;  Franker d  v.  Frankerd^  1 
Sim.  &  Stu.  1. 

(n)  ElUoi  V.  EUiot,  2  Ca.  in 
Cba.  231. 

(0)  2  Swanst.  601. 
(p)  2  Cox  R.  94;   and  see 
FoU  V.  Fokf  1  Vezi  76. 
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whether  a  provision  which  has  been  made  for  it  is  sufficient 
to  prevent  the  operation  of  the  principle  arising  from  the  im* 
plied  obligation  on  the  part  of  the  parent.  The  general  rule 
however,  is,  that  he  is  to  be  considered  as  the  proper  judge 
of  that  question  (q) ;  and  therefore,  although  a  child  should 
have  already  had  a  provision  made  for  itCr),  yet,  if  the  pa- 
rent consider  him  unadvanced,  he  will  be  entitled  to  the 
benefit  of  a  purchase  free  from  a  resulting  trust  for  the 
parent  (s).  The  circumstance  of  the  parent  taking  posses- 
sion during  his  child's  minority  does  not  rebut  the  inference 
of  advancement ;  because  it  may  be  concluded  that  he  was 
acting  as  guardian  {t) ;  or  that  his  child  permitted  him  to  re* 
ceive  the  profits  from  motives  of  confidence  and  respect  (ti); 
or  for  the  reason  (x),  though  perhaps  not  a  very  satisfactory 
one(y),  that  receipts  could  not  be  given  except  in  the  name 
of  the  father.  Not  is  it  rebutted  where  the  parent  takes 
upon  himself  to  dispose  of  the  estate,  if  it  appear  that  his 
conduct  arose  from  a  subsequent  change  of  intention  (z)  :  for, 
as  we  have  already  observed,  the  intention  at  the  time  of  the 
transaction  is  the  guide  to  this  court  in  forming  its  deter- 
mination on  the  subject.  Such  intention  of  the  parent  is 
iufenned  from  his  having  omitted  to  make  any  declaration  of 
troat(a);  and  henc^  to  defeat  the  child,  it  should  seem, 
thai  evidence  amoanting  in  effect  thereto  must  be  pro- 
duced by  the  person  claiming  adversely  to  him  (b) ;  whether 
it   be  the  parent   himself  (c),  or  that  piurent's    represent 


{q)  2  Cox  R.  94* 

(r)  LampUtg^  v.  liOmflugh^ 
1  P.  Wms.  111. 

(<).  Redington  v.  Rtdingtony 
a  Ridgw.  P.  C»  io6k 

{t)  Lamplugh  v.  Lamplughy 
tP.Wms^iii;  and  see  9  Atk. 
480;  JFt)odman  v.  Mottrelly  % 
Freem.  3ja;  but  see  1  Swanst.  17.. 

(tt)  3  Swanst.  600;  and  see 
Uumma  v.  Mtimma^  a  Vern*  19 ; 
but  see  1  P.  Wms.  6oS» 

W  Tatflor  v.  Tq^hr,  I  Atk. 
386. 


(y)  2  Cox  R.  95. 

(z)  AmbL  266 ;  and  aeeJFood' 
man  v.  Morrell^  s  Freem.  33 ; 
Finch  V.  linchy  15  Ves.  43.  51 ; 
but  see  a  Cox  R.  95. 

{a)  2  Swanst.  598; 

(6)  3  Freem.  352;  15  Ves, 
52 ;  1  Swanst.  17. 

(c)  15  Ves.  53  ;  and  see  Wood-* 
man  v.  Morrell,  2  Freem.  32; 
Prankerd  v.  Pranktrd,  i  Sim.  & 
Stu.  1. 
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iative  (d) ;  and  therefore,  that  the  circumstances  must  be 
atrong  to  defeat  the  inference  of  advancement  (e). 

Parol  evidence  may  be  admitted  to  show  that  the  grantee 
is  the  child  of  the  purchaser,  and  that  the. conveyance  was 
for  the  benefit  of  the  former;  because  it  concurs  with. the 
purport  of  the  deed,  and  is  only  to  rebut  a  resulting  trust  (f) : 
but  such  proof  is  not  generally  allowed  in  the  first  instance 
to  show  that  advancement  was  not  intended ;  because  the 
effect  thereof  is  to  contradict  the  legal  instrument  (g). 

The  presumption  of  advancement  applies  not  only  to  es^ 
tates  in  possession,  but  to  interests  in  remainder  or  reversion, 
even  after  the  life  of  a  stranger  (^)*;  and  is  also  raised  upon 
the  grant  of  estates  in  succession.  Hence,  where  one  cour 
veyed  lands  to  the  use  of  himself  for  life,  with  remainder  to 
the  use  of  his  wife  for  life;  with  remainder  to  his  son  in  fee; 
and  afterwards  devised  the  inheritance  to  the  son,  subject  to 
his  own  debts :  it  was  ^eld  that  the  son  took  under  the  deed 
by  wjay  of  advancement;  although  it  was  declared  that  if  the 
entire  fee  had  been  assured  by  the  deed  to  the  son,  he  would 
have  been  a  trustee  for  his  father  (i).  In  cases  of  copyholds, 
where  the  custom  of  the  manor  is  to  grant  for  lives,  the  infer- 
ence -of  advancement  exists ;  whether  a  father  purchases  the 
estate,  and  has  it  granted  to  his  children  alone  (A),  or  to  him 
and  them  successivi{t) :  and  the  conclusion  which  has  in  some 
instances  been  deduced  against  the  advancement,  where  the 
purchaser  could  not  according  to  the  custom  take  the  estate 
in  his  own  name  alone  (m),  has  been  invalidated  by  a  solemn 
decision  (n). 


.  (ji)  Shaks  v.  Shales^  2  Freem. 
253. 

(c)  Finch  v.  Finch,  15  Ves.  43. 

(/)  1  P,  Wms.  113.  116; 
Redington  v.  Redingtonj  3  Ridgw. 
P.  C.  106. 

(g)  1  Atk.  387 ;  2  Freem. 
252. 

(A)  Finch  v.  Finch,  15  Ves. 
43  ;  Murless  v.  Franklin,  1 
Swanst.  13 ;  Prankerd  v.  Pran' 
kerdj  1  Sim.  &  Stu.  1. 

(«)  Baylis  v.  Newton,  2  Vem. 


28 ;  and  see  Birch  v.  Blagraoe, 
Ambl.  264. 

{k)  Mummav,Mumma,^Vem. 
19 ;  Prankerd  v.  Prankerd,  1  Sim. 
&  Stu.  1. 

(/)  Dffer  V.  Dyer,  2  Cox  R. 
92 ;  S.d.  rep.  i  Watk.  Cop.  216; 
and  see  Benger  v.  Drew,  1  P. 
Wms.  781. 

(m)  Dickenson  v.  Shaw,  cited 
2  Cox  R.  92.  95. 

(n)  Dyer  v.  Dper,  2  Cox  R, 
92. 
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A  husband  and  wife  being  one  person  in  law,  of  course  she 
cannot  be  a  trustee  for  him ;  and  hence  a  purchase  by  him 
in  her  name  affords  a  still  stronger  presumption  of  advance- 
ment, than  a  similar  transaction  by  a  father  in  regard  to  his 
child.  Such  a  purchase,  therefore,  would  be  held  a  provision 
for  her;  although  after  her  death  a  trust  might  result  to 
his  representatives (o). 

In  observing  upon  the  necessity  of  confidence  in  th^  per-^ 
Bon  existing  between  the  cestui  que  trust  and  his  trustee,  it 
was  remarked  (p)^  that  if  one  should  purchase  the  estate 
from  the  trustee  for  a  valuable  conisideration  without  notice 
of  the  trust,  he  would  take  the  same  discharged  thereof;  but 
that  he  would  be  liable  thereto  if  he  had  such  notice,  although 
he  should  have  paid  a  valuable  consideration';  or  if  he  had  no 
notice  but  the  conveyance  should  have  been  voluntary.  The 
principle,  however,  is  not  confined  in  its  application  to  these 
cases :  for,  if  a  stranger,  without  notice,  should  purchase  for 
a  valuable  consideration  from  one  who  had  taken  from  the 
trustee  with  notice  (9);  or,  if  he  himself,  unless  he  were  the 
original  trustee  (r),  having  notice,  should  purchase  firom  one 
who  had  taken  for  a  valuable .  consideration  without  notice  (s), 
he  would  be  allowed  to  hold  the  estate  discharged  from  the 
trusts.  We  have  only  further  here  to  remark,  in  relation  to 
such  titles  from  trustees,  that  so  far  as  respects  the  grantees, 
the  trusts  in  those  instances  in  which  they  are  bound  to  per- 
form them,  arise  by  operation  of  law  in  the  sense  to  which  we 
apply  that  term. 

The  examples  which  have  been  adduced,  of  trusts  by  opera- 
tion of  law  arising  upon  deeds,  seem  to  be  sufficient  to 
explain  the  manner  in  which  this  court  will  imply  trusts  upon 
such  instruments,  from  the  conduct  of  the  parties ;  but  they 
are  only  a  few  of  those  which  might  be  enumerated.  ^  There 
are  others  which  arise  upon  deeds  by  which  the  legal  estate 
does  not  pass,  as  it  has  been  supposed  to  do  in  the  instances 

(0)  KingdoHie   v.   Bridges^   2  (r)  Bovei/  v.  Smith,   i  Vern. 

Vern.  67  ;  and  see  Back  v.  An*  60.   S.  C.  2  Ca.  in  Cha.  124. 
droDSf  2  Vern.  120;  8  Ves.  199. 

(p)  See  above,  p.  21.  (*)  Lowther  v.  Carlton^  2  Atk. 

{q)  Ambl.  313  ;  and  see  Jer-  ^42;  n  Ves.  478. 
rars  v.  Cherry,  2  Vern.  384. 
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to  which  we  hare  adverted ;  but,  it  is  conceived  that  the  dis^ 
tinction  which  exists  between  a  covenant  and  a  contract 
merely  signed,  cannot  prevent  the  remarks  which  it  will  be 
necessary  to  make  in  respect  of  trusts  by  operation  of  law 
arising  upon  instruments  inter  invos  not  under  seal,  from 
equally  applying  to  such  deeds;  and  to  those  remarks,  there-" 
fore,  we  here  refer.  The  remaining  instances  will  be  found 
to  spring  from  some  circumstances  attending  the  transaction, 
as  of  accident,  mistajce  or  fraud,  which  in  themselves  form 
actual  grounds  of  this  court's  interference,  inducing  it  to 
imply  a  trust  upon  what  it  ascertiuna  to  be  the  conscientious 
duty  of  a  party,  and  thereupon,  in  accordance  with  its  general 
principles,  to  compel  him  to  the  performance  of  that  which 
natural  justice  demands.  And  if,  to  avoid  tautology,  and  for 
the  purpose  of  keeping  the  subjects  of  our  inquiry  distinct,  we 
should  not  Jiereafter  specifically  point  out  the  cases  in  which 
upon  such  equitable  circumstances,  as  they  are  termed,  trusts 
are  implied  to  arise  by  operation  of  law,  it  is  hoped  that  from 
the  general  tenor  of  our  observations  here,  the  application  of 
them  to  our  present  sublet  will  be  apparent,  and  will  afford 
Q.  more  complete  illustration  of  it. 

OF    IMPLIED    TRUSTS    ARISING    UPON    INSTRUMENTS 
INTSR   VIVOS   NOT  UNDER    SEAL. 

By  the  description  of  instruments  to  which  we  here  refer, 
and  which  are  simply  signed  by  the  party,  it  may  not  be 
superfluous  to  remind  the  reader  that  the  legal  estate  in  real 
property  cannot  pass,  and  that  they  are  the  least  formal  instru- 
ments by  which  trusts  of  realty  can  be  declared.  As,  in  the 
instance  of  deeds,  it  seems,  that  upon  a  declaration  of  this 
kind,  trust  estates  cannot  be  limited  otherwise  than  by  express 
words ;  and  that  the  observation  there  made  appUes  also  to 
the  construction  of  such  words ;  and,  as  the  legal  estate  can* 
not  be  conveyed  by  instruments  of  this  sort,  there  cannot 
be  a  resulting  trust  thereupon ;  so  that,  it  appears  upon  them 
none  can  exist  which  require  observation  here,  of  that  de-« 
scription  denominated  constructive. 

Numerous,  however,  are  those  which  arise  by  operation  of 
law  upon  instruments  merely  signed  by  a  contracting  party. 
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The  Bttbjecty  indeedi  is  so  extensive,  that  to  investigate  it 
thoroughly,  a  treatise  on  it  might  be  made  to  comprise  the 
consideration  of  almost  all  the  subjects  whioh  fall  under  the 
cognizance  of  this  court 

It  is  a  m&xim  in  Chancery  that  what  is  contracted  to  be 
done  is  to  be  considered  as  done  (s) :  aud  hence,  every  agree- 
ment is  held  to  raise  a  trust  against  the  party  whose  con- 
science is  affected  thereby,  and  all  volunteers,  and  claimants 
with  notice,  under  him(^);  and  therefore,  if  money  be  con- 
tracted to  be  laid  out  in  land,  or  laud  to  be  reduced  into 
money,  the  property  is  considered  as  of  th^t  species  into  which 
it  is  agreed  to  be  converted  (u),  and  the  contractor  is  held 
to  be  a  trustee  for  effectuating  the  purpose  so  stipulated  (x) : 
and,  as  a  similar  result  from  the  same  doctrine,  a  vendor  from 
the  time  of  his  contract  is  regarded  only  as  a  trustee  of  the 
estate  for  the  purchaser ;  whilst  the  latter  is  from  the  same 
period  considered  as  a  trustee  of  the  purchase-money  for  the 
vendor  (y).  These  few  remarks  seem  to  be  sufficient  to  show 
the  principle  upon  which  this  court  implies  a  trust  to  arise  by 
operation  of  law  on  instruments  of  this  kind.  And  therefore, 
without  slaying  further  to  exemplify  the  subject,  or  even  to 
enlarge  upoi^  the  instances  already  adduced,  which  we  shall 
have  more  appropriate  opportunities  of  doing  elsewhere,  we 
shall  leave  its  further  illustration,  as  we  have  done  that  of 
trusts  by  operation  of  law  generally  arising  upon  deeds,  to 
be  applied  by  the  reader  as  we  proceed  with  the  investigation 
of  the  various  grounds  of  this  court's  jurisdiction. 


OF  IMPLIED  TRUSTS    ABISIN6    UPON   WILLS. 

Under  this  division  of  our  subject  we  shall  have  to  con- 
sider a  very  numerous  class  of  trusts  arising  by  construction: 


[s)  3  Atk.  446;  1  Eden  R. 
186;  13  Vc8.  472. 

(0  1  Ves.  jun.  478. 

(a)  See  Lechmere  v.  Earl  of 
Carlisle  J  3  P.  Wms,  211 ;  Ashhy 
v.  Fainter,  i  Meriv.  296. 

(x)  Cunningham  v.  Mjoody,  1 
Vcz.  174;  Fletcher  v.  Askbur^ 
ner,  i  Bro.  C.  C.  497  ;  Thornton 
y.  Dixon,  3  Bro.  C.  C.  199; 
2  Ves.  jun.  184 ;  13  Ves.  472. 


(y)  .  1  Atk.  573.  In  this  case, 
however,  it  must  be  observed, 
that  the  parties  are  not  mere 
trustees;  but,  inasmuch  as  the 
contract  may  not  be  fulfilled,  and 
they  may  again  become  respec- 
tively the  beneficial  owners,  they 
are,  in  fact,  only  trustees  sub 
mode,    1  Jac.  Sc  W.  501. 
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but,  as  a  will  is  very  rarely  made  upon  a  compact^  and  sel- 
dom with  the  knowledge  of  the  parties  to  be  benefited,  the 
instances  of  trusts  arising  by  operation  of  law  are  more 
limited  than  those  springing  from  instruments  to  which,  in 
respect  of  implied  trusts^  we  have  hitherto  adverted^ 

I 

Of  Constructive  Trusts  arising  upon  Wills, 

We  have  virtually  observed,  that  a  declaration  of  trust  by 
instruments  not  testamentary,  whether  under  seal  or  not 
tinder  seal,  cannot  be  made  but  by  express  words.  And  al- 
though, by  reference  to  the  three  forms  of  creating  the 
modern  fiduciary  estate  (z),  it  will  appear  that  the  word 
**  trust"  is  not  necessary,  even  in  a  deed,  to  raise  this  species' 
of  equitable  property ;  yet,  in  wills,  it  may  be  effected  by 
words  which  are  neither  technical,  nor  express ;  but  are  merely 
indicative  of  intention  (a). 

We  have  before  noticed  the  effect  of  a  devise  upon  trust, 
and  the  construction  thereof,  in  respect  of  the  legal  estate ; 
and  we  may  here  otserve,  with  reference  to  the  last  of 
the  forms  of  creating  a  trust  above  adverted  to,  that  in  the 
instance  of  wills  there  is  a  distinction  between  a  devise  upon^ 
trust  to  pay  over  the  rents  and  profits  of  an  estate,  and  a  de- 
vise upon  trust  to  permit  another  to  receiye  them :  for,  in 
the  former  case,  the  legal  estate  is  held  to  be  in  the  first  de- 
visee (&);  whilst  in  the  latter,  it  is  considered  to  be  vested  in 
the  second  (c).  Where,  however,  in  such  a  case  as  the  latter 
of  these  two,  the  design  of  the  testator  requires  that  a  trust 
should  be  construed  to  arise,  a  different  construction  will  ac- 
cordingly be  made ;  and  therefore,  if  an  estate  should  be 
devised  to  trustees  and  their  heirs  upon  trust,  to  permit  a 
married  woman  to  receive  the  rents  during  her  life,  for  her 
separate  use,  the  trustees  would  be  construed  to  have  the 
legal  estate,  and  she  the  equitable,  in  order  to  defeat  the 

(z)  Sup.  p.  18;  Symscn  v.  Ti/r-         (c)  See  Broughton  v.  iMngky^ 

ner^  1  Eq.  Ca.  Abr.  383 ;  note, pi.  1 .  2  Lord  Raym.  873 ;  S.  C.  2  SalL 

(a)  1  Ves.  &  Bea.  273.  679 ;    1    Eq.   Ca.    Abr.    383  ; 

(6)  Jones  v.  Lord  Say  and  Selcf  2  Sim.  6c  StQ.  417. 
I  £q.  Ca.  Abr.  383.  pi.  4.  S.  C. 
3  Bro.  P.  C.  458, 
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hosband's  right  to  the  profits,  and  to  fulfil  the  testator's  in* 
tention(d). 

It  seems,  indeed,  that  in  all  cases  in  which  a  devise  is 
made  to  trustees,  npon  trusts  for  the  execution  of  which  it  is 
necessary  that  they  should  have  the  legal  estate  in  fee,  this 
court  will  make  the  corresponding  construction  (e).  And 
hence,  upon  a  trust  for  the  sale  of  real  property  (J)^  the  abso- 
lute legal  estate  will  be  held  to  be  in  the  trustees,  although  it 
should  have  been  devised  to  them  merely,  and  not  to  them 
and  their  heirs  (g) ;  and  it  is  observable;  that,  as  in  some 
cases  a  devise  of  the  rents  and  profits  is  held  equivalent  to  a 
devise  of  the  land  (A),  the  absolute  legal  interest  may  in  such 
instances  also,  if  the  trust  require  it,  be  deemed  to  have  vest- 
ed in  the  trustees  (i).  Where,  however,  the  purpo3e  which 
induces  this  court  to  imply  a  trust  is  merely  temporary,  the 
legal  estate  will  be  considered  to  be  in  the  trustees  only  so 
long  as  may  be  requisite,  in  order  that  the  testator's  intent 
may  be  fulfilled  (k).  And  hence,  for  example,  although  a 
devise  to  trustees  of  real  estate,  or  of  the  rents  and  profits 
thereof,  upon  trust  to  pay  the  testator's  debts,  with  limitations 
over  after  payment  thereof,  will  be  construed  to  vest  the  ab- 
solute legal  interest  in  them,  and  the  subsequent  limitations 
will  of  course  be  held  to  create  trust  estates  (/) ;  a  devise  to 
trustees  and  their  heirs,  upon  trust  to  pay  certain  annual  out- 
goings, and  to  pay  the  clear  residue  of  the  rents  and  profits  to 
A.  for  life,  with  remainders  over,  will  clothe  the  trustees  with 
the  legal  estate  only  during  the  life  of  A,,  and  the  limitations 
over  will  be  considered  to  give  legal  estates  to  those  in  re- 
mainder (m). 


(flO  Hmi<m  v.  Hcarton,  *j  T.  R. 
653 ;  aad  see  Lord  Sm^  and  Sele 
▼.  LaJkf  JoneSf  1  £q.  Ca.  Abr. 
383;  S.  C.  3  Bro.  P.  C.  113, 
cited  1  Ves.  144. 

(e)  1  Vez.  491;  2  Atk.  73; 
Ambl.  gs* 

(/)  Bagthaw  v*  Spencer^  1 
Yes.  14s;  S.  C.  •&  Atk.  577; 
lb.  246.  570;  1  Jac.  &  W.  498. 

(g)  1  Vez.  144;  s  Atk.  578; 
and  ace  Show  v.  Weigh,  1  Eq. 


Ca.  Abr.  184 ;  and  see  Trofwer 
v.  KmgktUjif  6  Madd.  134. 

(A)  19708.538;  and  see  i4/i^ 
V.  Baekhousey  a  Ves.  &  Bea.  65, 
and  the  cases  there  cited. 

(i)  Gibson  v.  Mantfort^  1  Ves. 
485 ;  GiUgn  v,  Rogers ^  Ambl. 93. 

{k)  Ca.  temp.  Taib.  150. 

(/)  Gibson  v.  Montfortf  1  Vez. 
485;  Gibson  v.  Rogers^  Ambl. 
93 ;  Dolton  V.  Hewettf  6  Madd.  9. 

(m)  ShapUnd  v.  Smithy  1  Bro. 

H 
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And  it  may  here  be  remarked^  that  in  some  cases  a  mere 
general  direction  to  sell,  is  heldtsufficient  to  raise  a  trust  in  the 
person  who,  by  virtue  of  the  will,  is  to  administer  the  produce 
of  the  sale(n)  ;  and  that  if  such  direction  be  made,  and  the 
legal  estate  be  not  expressly  or  constructively  disposed  of  by 
the  will,  and  be  not  outstanding,  the  heir,  to  whom  such 
legal  estate  descends,  will  be  regarded  as  a  trustee  for  that 
purpose  (o). 

With  respect  to  the  requisites  as  to  the  trust  itself,  in  order 
that  the  same  may  be  raised  by  constructionist  seems  that, 
besides  the  necessary  expression  of  the  testator's  intention  (/>), 
the  property  designed  to  be  disposed  of  (9),  and  the  person  to 
be  benefited  thereby  (r),  ought  to  be  clearly  described ;  or,  in 
other  terms,  that  three  circumstances  should  concur  to  raise 
a  constructive  trust:  namely,  sufficient  words,  a  definite 
subject,  and  a  certain  object  (s). 

With  regard  to  the  words  which  are  considered  sufficient 
to  raise  a  constructive  trust,  it  may  perhaps  be  stated  that 
they  must  be  such  as  will  biAd  the  conscience  of  the  devisee 
or  legatee.  We  have  already  noticed  (/)  the  distinction,  which 
may  be  said,  as  a  general  proposition,  to  exist,  between  a 
power  and  a  trust ;  and  here  we  may  observe,  although  the 
latter  being  imperative  binds  the  conscience,  the  former  being, 
in  most  instances,  discretionary,  does  not  usually  affect 
it  (ti) ;  but  that  there  are  nevertheless  some  powers  which  are 
obligatory,  and  upon  which,  therefore,  this  court  raises  con- 
structive trusts. 

If  the  testator  impose  a  duty  upon  a  party,  and  give  him 
an  interest  in  his  property,  sufficiently  extensile  to  enable 
him  to  perform  it,  he  is  a  trustee  for  the  execuiioa  of  the 
power;  and  ibis  court  vrlU  not  perttut  hk  negfigoace,  c^cct- 
dent,  or  other  circumstanot s,  to  disappoiot  the  intereBts  of 

C.  C.  75 ;  and  see  Chapman  v.         {q)  1  Atk.  470 ;  1  Bro.  C.  C. 
Blisietty  Ca.  temp.Talb.  145.  144. 

(»)  See  Bentham  v.  JVilishire,  W  3  Ves.  9. 

4  Madd.  44 ;    Tyldcn  v.  Hyde,  ^  W  9  Ves.  3«3 ;  and'see  fi  Bro. 

.  Sim.  ^  Stu.  «38.  (J.C45;7Ves.85;BVes.3;o; 

10  Ves.  536 ;  1 8  Ves.  41 ;  19  Ves. 

(p)  Bentkam  v.   Wiltshire,   4  664;  Coop.  115;  1  Turn.  R.  157. 

^»^*  44-  (0  See  above,  p.  52. 

(rt  1  Ves.  &  Bea.  273.  («)  Wilra.  23. 
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those  for  whose  benefit  he  ought  to  exercise  it(x).  Now,  it 
is  to  be  observed  that  this  duty  may  be  imposed  by  very 
general  words^  if  they  indicate  the  intention  of  the  testator  to 
lay  an  obligation  on  his  devisee  or  legatee :  for  a  trust  will 
be  constmedf  under  certain  circumstances,  to  arise  from 
words  expressing  confidence  (y)y  desire  (z),  request  (a), 
wish  {b)g  entreaty  (c),  recommendation  (d),  or  hope  (e);  or  even 
from  words  declaring  that  the  testator  has  no  doubt  (/)  that 
the  donee  will  dispose  of  the  property  in  the  manner  which 
he  describes.  If  real  property  were  devised  in  such  manner  as 
to  pass  the  legal  estate  therein  to  the  deviseCiand  words  were 
used  enjoining  him  to  confer  certain  benefits  upon  other  per- 
sons; and  it  should  appear  that^  subject  to  such  purposeyitwas 
the  testator's  intention  that  the  devisee  should  have  the  abso- 
lute beneficial  interest,  the  authority  with  reference  to  such 
other  persons  would  be  held  to  be  a  trust  to  be  carried  into 
execution  (g).  But,  if  the  devise  were  to  one  for  life  only,  with 
authority  to  dispose  of  the  same  among  certain  individuals 
afier  bis  death,  the  legal  estate  would  descend,  upon  that 
event,  to  the  testator's  heir-at-law,  and,  consequently,  such 
authority  could  not  be  construed  to  be  a  trust;  but,  being  a 
power,  if  this  donee  tliereof  should  not  appoint,  this  court 
could  give  no  interest  to  the  nominees  (A).    And  with  regard 


(jr)  8  Ves.  674- 

(J)  Atkyn$  V.  Wright^  17  Ves. 
153;  1  Turn.  R.  157« 

(z)  Eades  v.  England,  %  Vem. 
466 ;  S.  C.  Prec.  Cha.  aoo ; 
Harding  v.  Glyn^  1  Atk.  469. 
S.  C.  cited  5  Ves.  501 ;  Forbes 
V.  BaU^z  Meriv.  437. 

(a)  Pierwn  v.  Garnet,  2  Bro. 
C.  C.  38.  296;   Bland  y.  Bland, 

a  Cox,  R.  349- 

{b)  CkfudeUiy  v.  Pelham,  1 
Vem.  411;  1  Atk.  618;  Caryy, 
Cory,  3  Sch.  &  Lefr.  173;  3 
Meriv.  437 ;  2  Ves.  &  Bea.  igo. 

(c)  Prevost  v.  Clarke^  a  Madd. 
458 ;  and  see  Cruwys  v.  Colman, 
9  Ves.  319* 


(d)  MaUm  v.  Keighley^  s 
Vc8.  juu.  333  &  S«9 ;  ^««^  ^• 
Qmpton,  8  Ves.  376;  9  Vet. 
546;  Tibbitsv.  TibbUi,  19  Ves. 
656;  S.  C.  I  Jac.  R.  317 ;  Hor- 
fDOod  V.  IFest,  1    Sim.  &  Stu. 

387. 

(e)  Harland  v.   Trigg,  1  Bro. 

C.  C.  140. 

(f)  Massey  V.Sherman,  Ambl. 
520  ;  Wynne  v.  Hawkins,  1  Bro. 
C.  C.  179;  Parsons  v.  Baker, 
18  Ves,  476. 

(g)  Hill  v.  Bishop  of  London, 
1  Atk.  618. 

(h)  CrossUng  v.  Crossling,   2' 
Cox,  R.  396. 
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to  personal  estate,  if  •  such  property  were  given  to  one  abso- 
lirtelyby  will,  with  words  which  would  be  held  to  constitute 
a  direction  to  him  to  bestow  the  same  in  a  certain  event  upon 
bUiers,  his  authority,  with  respect  to  them^  would  be  con- 
atrued  to  be  a  trust  (t) ;  but  if  the  bequest  were  to  one  merely 
for  life,  and  after  her  decease  to  be  divided  among  such  of  a 
certain  class  of  persons  as  she  should  appoint,  it  would  be 
considered  a  power  (i);  although  it  is  observable  that  even  if 
the  bequest  were  to  one  for  life,  and  the  distribution  after- 
wards were  directed  to  be  made  among  that  class  of  persons, 
without  the  liberty  of  exclusion  implied  in  the  former  instance, 
it  would  be  construed  a  trust ;  and,  in  default  of  its  execution, 
the  property  would  be  equally  divided  between  them  (/).- 
.  Certainty,  in  respect  of  the  property,  results  from  incapacity 
in  the  devisee  or  legatee  to  exert  a  discretionary  power  of 
diminishing  the  amount  to  be  disposed  of (m),  whereby  he 
might  defeat  the  constructive  trust,  if  raised  (n).    Where  one 
devised  real  estate  to  A.  in  fee,  and  expressed  his  earnest 
request  that  A,  should,  on  failure  of  issue  of  his  body,  by 
will  or  otherwise,  settle  the  same,  or  so  much  thereof  as  he 
should  stand  seised  of  at  the  time  of  his  decease,  in  the  man- 
ner prescribed  by  the  testator,  it  was  held  that  the  extent  of 
the  property  being  at  the  pleasure  of  A.,  a  trust  did  not 
arise  (o).    And  so,  where  a  testator  bequeathed  to  his  wife 
all  the  residue  of  his  personal  estate,  not  doubting  that  -she 
would  dispose  of  what  should  be  left  at  her  death  to  their  two 
grandchildren ;  inasmuch  as  the  widow  had  liberty  to  reduce 
the  amount  in  any  manner  that  she  might  think  fit,  it  was  not 
sufficiently  defined  for  the  trust,  if  raised,  to  be  imperative; 
and  therefore,  none  was  construed  to  exist  (p). 
The  meaning  of  certainty  in  respect  of  the  persons,  where 

(t)  s  Cox,  R.  396 ;  PUrson  v.  .  (/)  9  Ves.  74 ;  Cruvnfs  v.  C©/- 

Oametf  9  Bro.  C.  C.  38.  aa6;  man,g  Ves.  319. 

Brown  v.  Higgs,  4  Ves.  708 ;  (m)  2  Ves.  jun.  533. 

S.C.  5  Ves.  495;  8  Ves.  561,  &  («)  2  Yes.  jun.  335:  2  Cox,R. 


18  Ves.  19a;    Forbes  v.  Ball^  356. 

3  Meriv.  437.  (0)  Bland  v.  Bland,  2  Cox,  R. 

(A:)  Duke  of  Marlborough    v.  345^. 

Godolphin,  2  Vcz.  61 ;  S.  C.  cited  (p)  Wynne  v.  Hawkins^  i  Bro. 

5   Ves.  506 ;  and  see  Bull  v.  C.  C.  1 79 ;  Pusiman  v.  Fdliter, 

J^iir(fy,  I  Ves.jun.  270.  3    Ves.    7;  and   see    Attorney- 
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they  are  accurately  defined,  requires  no  explanation ;  but,  it 
frequently  happens  that  words  are  used  to  which  a  significa-^ 
tion  is  affixed  in  common  parlance,  but  which  nevertheless/ 
when  strict  accuracy  is  required,  are  found  to  be  of  such  an' 
indeterminate  character  as  to  require  that  a  legal  interpreta- 
tion should  be  applied  to  them.  Upon  a  disposition  by  will 
of  realty  in  fee-simple  to  ^.^  in  the  fullest  confidence  that 
after  her  decease  she  would  devise  the  property  to  his  iamily ; 
upon  his  dying  without  issue,  a  trust  was  construed  to  arise 
for  the  testator's  heir,  as  persona  designata  (q).  And,  where 
personalty  was  given  by  will  to  A.  for  life,  with  the  testa- 
trix's absolute  desire  that  she  should  bequeath  the  same  to 
those  of  her  own  family  who  should  behave  well,  and  A. 
made  no  disposition ;  the  word  '  family/  was  held  to  mean 
kindred ;  and  a  trust  was  declared  to  exist  for  the  benefit  of 
the  next  of  kin,  according  to  the  Statute  of  Distributions  (r). 
This  word  family,  however,  may,  according  to  the  context, 
have  other  significations  in  difierent  wills  (5).  It  may  be 
restrained  to  mean  the  children  only  (t) ;  or  it  may  include  the 
husband  (u).  The  term  relations,  is  more  indefinite ;  although, 
for  the  sake  of  confining  the  gift  within  reasonable  bounds, 
it  is  held,  where  the  execution  falls  on  the  court,  to  comprise 
only  such  of  them  as  come  under  the  description  of  next  of 
kin,  within  the  statute  just  referred  to  (x) :  but  the  donee,  if 
he  should  think  fit  to  execute  the  trust,  may,  in  making  his 
selection  among  the  relations,  go  beyond  that  limit  (y).    And 


GtMeral  v«  HaU,  cited  %  Cox^  R. 
355,  and  Le  Maitre  v.  Bannister, 
cited  s  Bro.  C.  C.  40 ;  19  Ves. 
664  ;  £iu/tf  V.  £aiie,  5  Madd.  1 1 8 ; 
Curtis  V.  Rippon,  5  Madd.  434. 

(q)  Wright  v.  Ath/ns,  17  Ves. 
355 ;  S.  C.  19  Ves.  399,  1  Ves. 
di  B.  313.  This  case  has  been 
shortly  stated  in  the  text»  by  way 
of  illustration,  see  1  Tarn.  K* 
156;  but,  it  is  particularly  to  be 
observed,  that  A*  was  afterwards 
hdd  to  be  tenant  in  fee,  and  there- 
fore not  subject  to  the  trust,  l 
Turn.  R.  143, 


(r)  Cruwys  v.  Cohnan,  9  Ves^ 
319;  3  Swanst.331. 
(5)  9  Ves.  333. 
(0  9  Ves.  324. 
(if)  Macleroth  v»  Biscon^  5  Ves.. 

159- 

(a)  9  Ves.  324 ;  Cole  v.  JVade,^ 
16  Ves. 27;  19 Ves. 400;  Popes. 
Whitcomhe^  3  Men  v.  689;  3 
Swanst.319;  1  Turn.  R.  i6i. 

( y)  Supple  V.  Lowson^  Anibl. 
729;  9  Ves.  3«4;  Mahon  v. 
Savage,  1  Sch.  &  Lefr.  ill. 
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therefore,  a  disposition  uader  such  a  trust,  for  the  relations  of 
4.,  to  il.'s  sister  for  life,  towards  the  maintenance  of  her  chil- 
dren, and  after  her  death  to  those  children,  was  held  to  be 
effectual  (z).  It  is  hardly  necessary,  perhaps,  to  observe  that 
by  the  word  descetidants,  the  persons  are  also  considered  to  be 
sufficiently  well  described  (a). 

The  interpretation  which  this  court  puts  upon  a  charge 
raises  a  constructive  trust,  which  is  in  its  nature  somewhat 
analogous  to  that  just  considered,  springing  from  imperative 
powers.  We  have  already  adverted  to  such  trusts  as  are 
construed  to  arise,  when  the  intention  of  the  testator  requires 
it,  in  persons  not  taking  any  beneficial  interest  in  the  pro- 
perty; and  have  had  suffipient  proof  that  formal  technical 
words  are  not  necessary  to  raise  a  trust. 

What  constitutes  a  charge,  being  for  the  most  part  a  legal 
question,  we  shall  not  enter  upon  it  fully  \  but,  as  many 
cases  have  been  decided,  upon  the  ground  of  its  raising  a 
trust,  and  thus  becoming  a  subject  proper  for  the  consideration 
of  this  court,  where  the  testator  has  simply  by  words  indi- 
cative of  intention  chained  the  real  estate,  which  he  has  de- 
vised beneficially,  with  the  payment  of  money,  we  shall  make 
a  few  remarks  upon  cases  of  ihat  kind. 

As  a  general  charge  creates  a  constructive  trust,  it  may  be 
useful  to  observe,  that  this  court  favours  such  an  interpre- 
tation of  the  words  of  a  devise  as  will  constitute  a  charge. 
Hence,  if  a  testator  should  give  his  real  estate  beneficially, 
and  use  any  words  which  would  shoW  it  to  be  his  intention 
that  his  debts  should  be  paid  thereout,  they  would  be  held 
a  charge  thereon.  Thus,  if  he  should  so  devise  it,  after  pay- 
ment of  his  debts  (6) ;  or  his  debts  being  first  paid  (c) ;  or 


(2)  lorht^  V.  Bo//,  3   Meriv. 

437- 

(a)  PUrson  v.  Garnet^  2  Bro. 

C.  C.  38.926;  Crossky  v.  dare, 
Ambl.  397 ;  S.  C.  rep.  3  Swanst. 
320,  note ;  Parsons  v.  Baker^ 
i8Ve9.476;  1  Turn.  R.  i6t2. 

(b)  King  V.  King,  3  P.  Wms. 
358 ;  Batson  v.  Lindegrcen,  3 
Bro.  C.  C.  94  ;  S/talkross  v.  Fin* 
den,  3  Vc5.  738. 


(jp)  Newmon  y^Johnson^  iVerun 
45;  Bumdlcr  v.  Smithy  Free. 
Cha.  264 ;  Trott  v.  Vernon,  Free. 
Cha.  430 ;  Godolfhm  v.  Penncck, 
2  Vez.  271 ;  Tkomtn  v.  BrkneU^ 

2  Vez.  313;  Harris  v.  Ingledem^ 

3  P.  Wms.  91 ;  HaUon  v.  Nichoi, 
Ca.  temp.  Talb.  110;  Kigktley 
\.  Kightieyy  2  Ves.  J.  328 ;  WUr 
Hams  V.  Chilhjy  3  Ves.  545. 
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should  evea  have  commenced  his  will  with  a  general  di- 
rection to  that  effect  (J);  he  would  be  construed  to  have 
created  a  charge  thereon :  and  it  has  been  thought  that  the 
same  rules  apply  to  the  charging  of  legacies  (e).  Indeed  it 
seems  that  this  court  does  not  now  require  such  clear,  ex- 
press^  and  unequivocal  evidence  of  intention  as  was  formerly 
thought  necessary  (/);  but  that  it  will  be  satisfied  with  any 
words  which  show  a  general  and  primary  purpose  (g). 

The  distinction  between  a  charge  and  a  mere  trust  will  now 
be  readily  perceived.  If  one  should,  by  will,  give  to  A,  and 
his  heirs  all  his  real  estates  charged  with  his  debts,  that 
would  be  a  devise  to  him  for  a  particular  purpose  ;  but  not 
for  that  purpose  only :  whereas,  if  he  should  so  give  the 
same  upon  trust  to  pay  his  debts,  it  would  be  a  devise  for  a 
particular  purpose,  and  nothing  more.  The  one  would  be  a 
devise,  wiUi  the  intent  of  giving  the  devisee  the  beneficial  ^ 
interest,  subject  to  a  particular  purpose;  the  other,  a  devise 
for  a  particular  purpose,  without  intention  to  give  him  any 
such  interest  (A). 

Having  now  adverted  generally  to  constructive  trusts  arising 
upon  the  legal  estate,  in  persons  for  whom  no  right  of  enjoy- 
ment is  intended,  and  also  to  those  construed  to  arise  upon  the 
legal  estate  in  persons  to  whom  the  beneficial  interest  is  also 
partially  given,  subject  to  such  trusts ;  we  shall  now  proceed 
to  treat  particularly,  though  briefly,  of  a  most  extensive  class  of 
them,  which  arises  from  the  appointment  of  executors  and  ad- 
ministrators of  persons  dying  possessed  of  personal  property. 

The  original  and  ordinary  jurisdiction,  in  matters  testa- 
mentary, belongs  to  the  ecclesiastical  courts;  and  it  is  by 
virtue  of  the  probate,  letters  of  administration,  or  letters  of 


(d)  King  V.  Denison,  1  Ves.  & 
Bea.  260 ;  Clifford  v.  Lems,  6 
Madd.  33. 

(e)  See  3  Ves.  551 ;  19  Ves. 
529;  but  see  2  Ves.  J.  331;  3 
Ves.  ^29% Bench  v.  Bi^5,4  Madd. 
187;  see  Watkins  v.  Cheeky  2 
Sim.  &  Stu.  199. 

(/)  -2  Ves.  jun.  332. 


(g)  6  Madd.  38.  It  may  here 
be  noticed  that  the  authorities 
upon  the  subject  thus  cursorily 
adverted  to,  are  very  numerous, 
and  in  some  degree  conflicting, 
and  that  those  which  have  been 
cited  will  readily  lead  the  reader 
to  them  all. 

ill)  1  Ves.  &  Bea.  272. 
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administration  with  the  will  annexed,  that  such  appointee 
obtains  complete  power  over  the  personal  estate  of  the  de- 
ceased person  whom  he  thas  represents.  From  the  consci- 
entious duty,  however,  which  necessarily  follows  such  ap- 
pointmentSy  this  court  construes  a  trust  to  arise  in  the 
executor  or  administrator  for  the  persons  who  are  entitled  to 
the  property,  or  are  beneficially  interested  therein  (t) ;  and, 
without  infringing  upon  the  jurisdiction  of  the  ecclesiastical 
courts  (k),  it  enforces  the  execution  thereof  (I). 

So  far  as  Chancery,  upon  this  principle,  interferes  to  en- 
force the  regular  collection  and  distribution  of  the  personal 
property  of  deceased  persons,  it  holds  a  concurrent  authority 
with  the  ecclesiastical  courts ;  and  therefore,  the  subject  of 
such  interference  will  fall  under  consideration  in  a  distinct 
part  of  this  Treatise.  It  is,  however,  frequently  a  matter  of 
considerable  difficulty,  in  the  instance  of  wills,  to  ascertain 
what  would  be  the  due  performance  of  the  constructive  trust, 
as  regards  the  intention  of  the  testator.  And,  although  this 
must  be  determined  from  the  interpretation  of  the  instru- 
ments to  the  general  rules  respecting  which  we  have  already 
adverted  (m),  yet  there  are  some  doctrines  relating  to  be- 
quests which,  though  not  exclusively  equitable,  are  of  so 
much  importance,  and  have  been  so  much  elucidated  by  de- 
cisions in  equity,  as  to  demand  some  attention  here. 

And  first,  with  regard  to  the  distinction  between  specific 
and  general  legacies,  although  it  is  not  thought  desirable  to 
enter  into  an  elaborate  consideration  thereof,  a  few  remarks 
upon  the  subject,  by  way  of  illustration,  may  without  impro- 
priety be  made.  The  courts  lean  against  the  construction 
that  legacies  are  specific,  on  account  of  the  well-known  con- 

(t)  1  P.  Wms.  554.  575  ;  3  (m)  Above,  p.    •    And  it  is  to 

Ca.  in  Cha.  95;  1  Vern.  134:  be  observed  that  although  the 

a  F.  Wms.  i6i.  si 2;  1  Atk.  priociples  of  constructioQ  were 

527 ;  1   Ve2.  16 ;  4  Ves.  607  ;  there  laid  down  with  more  im- 

7  Ves.  197.  452.  mediate  reference  to  wills  of  real 

{k)  Marriott   v.   Marriott  ^  1  estate,  they  apply  eqnally  to  wills 

Str.  666 ;  Gilb.  R.  S03.  of  personalty ;  as  the  cases  there 

(0  1  P.  Wms.  549 ;  5  Madd.  cited,  if  examinedi  would  demon- 

360.  strate. 
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Bequences  that  they  are  subject  to  diminution  and  ademption 
during  the  life-time  of  the  testator  (n).  Legacies  of  this  kind 
were  distinguished  by  Lord  Hardwicke  into  such  as  are  of 
particular  chattels  of  the  testator,  specifically  described ;  and 
such  as  are  of  things  not  belonging  to  him  in  specie, 
but  bearing  a  certain  definite  description :  of  which  the 
former  can  only  be  satisfied  by  delivery  of  the  specific 
chattel ;  but  the  latter  may  be  satisfied  by  something  of  the 
same  sort  (o).  It  seems,  however,  that  the  opinion  that  lega- 
cies of  this  latter  kind  are  8pecific,cannot  now  be  supported(p) ; 
or  rather,  it  may  perhaps  be  said,  that  this  term  is  not  now 
used  as  applicable  to  such  cases.  The  instances  in  which  it 
may  be  most  difficult  to  determine  whether  legacies  are 
specific  or  general,  are  those  which  arise  upon  bequests  of 
stock.  It  appears,  however,  upon  reference  to  the  cases, 
that  if  a  testator  give  a  legacy  in  such  manner  as  to  indi- 
cate an  intention  to  give  the  whole  (q),  or  a  part  (r)  of  **  his 
stock,"  it  will  be  specific ;  but  if  he  bequeath  a  sum  sterling 
to  be  raised  out  of  his  stock  (s),  or  give  stock  which  he  does 
not  possess  (0,  or  which  he  happens  to  possess,  but  does  not 
particularly  refer  to(u),  the  legacy  will  be  pecuniary  and 
general.  It  is  sometimes  not  easy  to  ascertain,  from  the  tes- 
tator's words,  whether  he  intended  to  give  a  legacy  of  stock. 


(»)  Ambl.  310;  4  Bro.  C.  C. 
348 ;   4  Ves.  57a.  750 ;  8  Ves. 

413- 
(0)  1  Atk.  417 ;  see  FowUr  v. 

WiUoughby,  3  Sim.  &  Stu.  354. 

(p)  Bronsdon  v.  Winter ,  Ambl. 
57,  then  refer  to  Partridge  v. 
Partridge,  dted  1  Atk.  417.  S. 
C.  Ca.  temp.  Talb.  S36,  and 
Purse  V.  SnapUn,  1  Atk.  414; 
Avelyn  v.  Ward,  1  Vez.  430; 
SUuh  V.  Thorington,  3  Vez.  560 ; 
Bishop  of  Peterborough  v.  Mart* 
lock,  1  Bro.  C.  C.  565 ;  Simmons 
V.  Tallance,  4  Bro.  C.  C.  345 ; 
Maum,  V.  Copland,  2  Madd.  R. 
333;  5  Madd.  8 1 7. 

{q)  3  Ves.  310;  5  Madd.  95 ; 


and  see  Ashbumer  v.  Macguire, 
3  Bro.  C.  C.  108 ;  PenHcost  v. 
Ley,  8  Jac  &  W.  307. 

(r)  4  Ves.  750;  and  see  Rick" 
ardson  v.  Brown,  4  Ves.  177. 

(*)  Kirby  v.  Potttr,  4  Ves. 
748 ;  Deane  v.  Test,  9  Ves.  146; 
Wilson  V.  Brownsmith,  9  Ves. 
180;  Lambert  v.  Lambert,  11 
Ves.  607  ;  Colpoys  v.  Colpogs, 
1  Jac.  R.451. 

{t)  Bishop  of  Peterborough  v. 
Mortlock,  1  Bro.  C.  C.  565; 
Mann  v.  Copland,  3  Madd.  R.  233. 

(tf)  Bronsdon  V.  Winter,  Amhl. 
57 ;  Sibley  v.  Perry,  7  Ves.  534 ; 
Parrott  v.  Worsfold,  \  Jac.  & 
W.  594. 
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or  of  money  to  be  raised  by  the  sale  of  stock  (x) :  and^  it  may 
be  noticed,  that  as  a  bequest  of  that  species  of  stock  called 
Long  Annuities,  is  a  gift  of  an  annuity  of  that  yearly  amount, 
it  is  necessary  that  greater  accuracy  should  appear  in  defining 
the  testator's  intention  to  give  a  sum  sterling  to  be  raised  out 
of  that  stock,  than  out  of  any  other  (y). 

The  only  distinction,  it  seems,  which  exists  between  spe- 
cific and  pecuniary  legacies  in  courts  of  law  and  in  courts 
of  equity,  is,  that  in  instances  of  the  former  kind  of  legacies, 
any  alteration  is  an  ademption  at  law,  but  that  such  is  not 
universally  the  case  in  equity  (z).  Without  entering  gene- 
rally upon  the  subject  of  ademption,  it  may  be  remarked,  that 
as  a  testator  may  in  a  direct  manner  revoke  legacies  pre- 
viously bequeathed  by  him,  whether  they  be  specific,  or 
general,  so  he  has  the  power  indirectly  to  revoke,  or,  as  it 
is  termed,  by  way  of  distinction  in  relation  to  personal  estate, 
to  adeem  his  specific  legacies  ;  for,  they  being  identified  (a), 
if  he  should  do  any  act  manifesting  it  to  be  his  intention  ta 
retract  the  gift,  as  by  selling  the  subject  of  it,  he  will  thereby 
defeat  the  legatee  (i).  If,  however,  his  design  should  ap- 
pear to  be  only  partially  to  withdraw  the  gift ;  as,  by  selling 
a  portion  of  the  property,  it  will  be  held  an  ademption  merely 
pro  tanto  (c).  But  should  the  sale  be  of  the  whole  thereof, 
and  the  testator  re-purchase  the  same ;  or,  as  in  the  instancy 
of  stock,  should  replace  property  equivalent  thereto,  and 
bearing  precisely  the  same  description  ((0^  there  would  not 


(x)  See  cases  of  Kirby  v.  Po^ 
tefy  4  Vea.  748 ;  IViUan  v.  Brown' 
smitky  9  Ves.  180;  Ikane  v. 
Test,  9  Yes.  146;  Lambert  v« 
Lamberty  1 1  Ves.  607. 

{y)  Siqford  v.  Horton,  1  Bro. 
C.  C*  482 ;  Attomcy^Gcneral  v. 
Grote,  3  Meriv.  316;  and  see 
Ftmnertau  v.  Poyntx,  1  Bro.  C.  C. 
47s  i  I  Jac.  R«  460. 

(x)  1  Bro.  C.  C.  403. 

(a)  iVes-jun.  360;  5Madd.  217. 

(b)  Athbumer  v.  MacgvirCf 
^Bto^CC.ioS;  Barkery,  Rat/ner, 
5  Madd.  308. 


(c)  Humphreys  v.  Humpkreyt^ 
a  Cox,  R.  184 ;  and  see  Brain  v. 
Braittf  6  Madd.  291,  although  a 
case  of  devise. 

{d)  It  may  be  remarked  that 
if  Lord  Hardwicke's  distinction, 
(above  alluded  to  p.  105.)  between 
legacies  which  could  only  be 
satisfied  by  the  executor  by  deli- 
very of  the  specific  thing  be- 
queathed, and  legacies  which 
might  be  satisfied  by  things  of 
the  same  kind,  had 'referred  to 
the  substitution  which  may  be 
made  by  the  testator  bimself,  and 
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be  an  ademption  at  all:  for^  if  the  sale  were  evidence  of  his 
having  altered  his  intention,  bis  subsequent  conduct  would 
prove  that  he  meant  the  legatee  to  have  the  property  (e). 

Before  we  dismiss  this  subject,  it  is  necessary  to  observe, 
that  there  are  certain  instances  in  which,  without  reference 
to  the  question  whether  a  legacy  is  specific  or  pecuniary^  it 
is  considered  to  have  been  adeemed  by  the  testator.  This 
happens  where  subsequently  to  the  execution  of  his  will,  but 
subject  to  cerfain  qualiflcationsj  he  makes  a  gift  to  the  legaiee : 
for  a  presumption  therefrom  arises  of  an  intention  that  the 
same  was  to  be  taken  in  satisfaction  of  the  legacy :  as,  for 
example,  if  a  father  should  make  a  provision  for  his  child  by 
his  willf  and  should  afterwards  give  him  or  her  a  portion  to 
the  same  amount,  the  legacy  would  be  adeemed  (/).  But 
this  is  a  subject  which,  although,  strictly  speaking,  it  ought, 
if  at  all,  to  be  discussed  here,  will  not  be  further  considered, 
until  we  come  to  treat  of  the  doctrine  of  satisfaction,  to  which 
it  is  closely  allied^  and  in  connection  with  which,  it  may  be 
much  more  conveniently  and  concisely  treated. 

With  respect  to  the  lapsing  of  legacies ;  the  rule,  that  if 
the  legatee  die  in  the  lifetime  of  the  testator  the  legacy  will 
lapse,  is  so  general  in  its  application,  that«  even  if  it  were 
bequeathed  to  him,  his  executors,  administrators  and  assigns, 
that  consequence  would  ensue  (g).  It  seems,  however,  that 
if  the  legacy  were  given  to  one  or  his  executors,  admin- 
istrators or  assigns,  and  he  should  die  before  the  testator, 
his  representatives  would  be  entitled:  for  the  alternative 
would  otherwise  be  inconsistent  (A).  And,  although  a  tes- 
tator is  never  supposed  to  mean  a  gift  to  any  persons  but 
those  who  shall  survive  him(t),  and  a  bequest  to  a  man  and  his 
representatives  is  merely  an  absolute  gift,  yet  an  intention  on 
the  part  of  the  testator  to  bequeath  it  at  all  events,  may  be 

BOt  to  a  substitution  by  the  exe-  cited  upon  this  subject;  Thelkueon 

cutor,   such  division  of  specific  v.  Woodford^  4  Madd.  420. 

legacies  into  two  kinds  might,  it  (g)  Ma^hank  v.  Banks^  1  Bro. 

seems,  still  have  been  supported.  C.  C.  84. 

(e)   Partridge    v.    Partridge,  (A)  Sec  4  Ves.  435  ;  3  Madd. 

Ca.  temp.  Talb.  226 ;  Drinhwa^^  409 ;  Vaux  v.  Henderseuy  1  Jac. 

ter  V.  FakoneVy  2  Vez.  623.  &  W.  388,  note  ;  and  see  Horse' 

(/)  EUison  v.  Cookson,  3  Bro.  man  v.  Abbey,  1  Jac.  &  W.  381. 

C.   C.   61,   and  casts   hereafter  (1)  4  Ves.  435. 
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rendered  available,  notwithstanding  the  premature  death  of 
the'donee*  The  will  mast^  however,  for  this  purpose,  be  spe^ 
cially  penned  (k) ;  and  it  is  absolutely  requisite  that  another 
person  be^  actually  nominated  to  take  the  lep;acy,  in  the  event 
of  the  original  legatee  dying  before  the  testator:  for  a  mere 
intention  to  prevent  lapse  will  not  be  sufficient  (/).  But  it 
has  been  held,  that  if  a  testator  were  to  direct  that  his  lega- 
cies should  not  lapse,  and  were  to  make  a  bequest  to  ii.,her 
executors  and  administrators,  and  A.  should  die  in  his  life- . 
time,  this  would  be  a  sufficient  alternative  bequest;  and  the 
personal  representatives  of  A.  would  be  entitled  thereto  (tn). 

These  principles  have  been  followed,  where  the  legacy  is 
of  a  debt  owed  to  the  testator  by  the  legatee:  for,  where  a 
testator,  in  such  a  case, '  gave '  to  his  debtor  a  sum  described 
as  the  debt,  which  was  secured  by  bond,  and  ordered  the 
security  to  be  delivered  up  to  the  legatee,  and  the  latter  died 
in  the  lifetime  of  the  former,  it  was  held  that  there  was  no 
ground  for  departing  from  the  general  rule,  and  that  the  gift 
was  therefore  lapsed  (fi).  But,  where  one  by  will  declared 
that  he  '  forgave'  a  certain  debt  due  to  him  on  a  bond,  and 
desired  that  the  same  should  be  delivered  up,  without  stating 
to  whom ;  the  personal  representative  of  the  legatee,  who  had 
died  before  the  testator,  was  held  entitled  to  the  benefit  of 
the  dischai^e,  and  to  have  the  security  delivered  up  to 
her  (o). 

But  legacies  are  frequently  given  to  take  effect  some  time 
subsequent  to  the  death  of  the  testator.  In  such  case,  if  the 
legatee  should  die  before  him,  the  legacy  would  lapse ;  even 
although  it  had  been  given  to  him  or  his  representatives :  for. 


{k)  1  P.  Wms.  86 ;  3  Atk.  58a ; 
2  Cox,  R.  121 ;  4  Ves.  435. 
Bone  V.  Cookcj  13  PrL  £x«  R. 
332  ;  S.  C.  1  M«C1.  &  Y.  168. 

(0  1   P.  Wms.  86;   3  Atk. 

573. 
(m)  Sibkjf  V.  Coot,  3  Atk.  572 ; 

Bridge  t.  Abbott,  3  Bro.  C.  C* 

224 ;  Evans  v.  Ckarks,  1  Anstr. 

128;   Jennings   v.  Gallimore^  3 

Ves.  146;   Farrtf  v.  Boodk,  1 


Cox,  R.  183;  Frice  v^  Strange^ 
6  Madd.  159. 

(n)  Elliot  V.  Davenport,  1  P. 
Wms-  83;  TopUs  V.  Baker,  2 
Cox,  R.  118;  4  Bro.  C.  C.  230 ; 
MaUland  v.  Adair,  3  Ves.  231 ; 
but  see  Essington  v.  Vashon,  3 
Meriv.  434. 

(0)  Sibihorp  v.  Moxom,  3  Atk . 
580 ;  S.  C.  1  Vez.  49. 
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as  the  legatee  might  survive  the  testator,  but  die*  before 
the  time  appointed  for  the  payment  thereof,  the  alternative 
referring  to  that  period,  would  not  be  inconsistent  (p).  And  if 
the  legacy  were  given  on  an  event  which  might  happen 
during  the  lifetime  of  the  testator,  but  which  might  not 
take  place  until  afterwards,  and  it  should  occur  before  his 
death;  in  such  case,  although  the  legatee  should  survive 
the  period  at  which  the  legacy  was  to  vest,  b)it  die  during 
the  testator's  life,  the  same  would  be  lapsed  {q). 
.  A  legacy  may  also  be  given  to  take  effect  after  the  death 
of  the  testator,  and  the  time  be  so  annexed  to  the  substance 
of  the  gift  that,  although  the  legatee  should  survive  him^  it 
would  lapse  unless  he  should  likewise  live  until  the  time 
appointed  for  its  vesting  (r)«  As,  for  example,  where  the  time 
of  payment  forms  a  part  of  the  description  of  the  person  to 
takers) :  as  if  a  bequest  should  be  made  of  a  certain  sum  of 
stock,  with  a  direction  to  the  executors  to  transfer  the  same 
to  the  legatee  at  the  age  of  thirty-two  years,  and  he  should 
survive  the  testator,  but  should  die  under  the  appointed  age, 
the  legacy  would  lapse  (0 ;  or,  if  directions  should  be  given 
by  a  testator  that  accumulations  should  be  laid  out  in  the 
fimds  imttl  the  youngest  of  certain  children  should  attain  a 
stated  age,  and  then  that  a  division  thereof  should  be  made 
between  them,  as  the  amount  would  not  be  held  to  vest  until 
that  periocf,  it  would  be  divisible  among  such  of  them  only 
as  should  then  be  living  (u).  And  again,  where  the  words 
used  import  a  condition  (x) :  as  if  a  bequest  should  be  made, 
provided  (j/),  or  if,  or  when  (z)  the  legatee  should  attain  a 


(p)  TidwcU  V.  Arid,  3  Madd. 

403- 

(y)    Humberstone  v.    Stanton, 

I  Ves.  &  Bea.  385  ;  Williams  v. 

/ofief,  1  Robs.  R.  517. 

(r)  Snell  v.  Dee,  2  Salk.  415 ; 

and  see  Dyer,  59,  b. ;  Onslow  v. 

South,  1  £q.  Ca.  Abr.  995,  pi.  G ; 

I  Bro.   C.  C,  i»3.  299,  300 ; 

Cruse  v.  Bailey,  3  P,  Wms.  30  ; 

Spiuk  v.  Lewis,   3  Bro.   C.  C. 

(«)  Boigcr  V.  Mackett,  5  Yes. 


509;  and  see  Jtkinson  v.  Turner, 
2   Atk.  41 ;    Curtis  v.  Curtis,  6 
Madd.  14. 
(0  Batsford  v.  KehbeU,  3  Ves. 

363. 

(tf)  Sanshury  v.  Read,  12  Ves. 

75- 
(jt)  1  Bro.  C.  C.  299. 

( jf)  Atkinson  v.  Turner,  2  Atk. 
4U 

(2)  Lffce  V.  VEstrange,  3  Bro. 
P-  C.  337  ;  Hasison  v.  Graham, 
6  Ves.  239 ;  1  Russ.  R.  223. 
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certain  age  (a),  for  in  such  cases  it  would  lapse,  if  the  contin- 
gent event  should  not  happen.  But,  if  it  can  he  collected, 
that  it  was  not  the  testator's  intention  that  the  legacy  should 
depend  upon  the  event  or  condition  (b),  but  that  his  object 
was  to  postpone  the  time  of  payment  only,  this  court  would 
regard  the  gift  in  the  light  of  debitum  in  pra&enti  sohendwn  in 
JuiHro(c);  and,  if  the  legatee  should  die  in  the  mean  time^  it 
would  decree  the  same  to  be  paid  to  his  representatives  (ei). 
Thus,  if  the  legacy  were  so  bequeathed  as  to  constitute  a 
present  gift,  but  were  directed  to  be  paid  <e)|  or  were  made 
payable  (/),  at  a  period  subsequent  to  the  testator's  death, 
that  result  would  ensue  :  and  if  the  bequest  were  to  certain 
childreuito  be  equally  divided  between  them,  when  they 
should  attain  their  ages  of  twenty-four  years ;  if  either  of 
the  legatees  should  survive  the  testator,  but  should  die 
before  the  time  specified,  the  consequence  would  be  the 
same  (g).  It  is,  however,  to  be  observed,  that  if  the  be- 
quest were  made  upon  a  condition  or  future  event,  but  the 
whole  (A)  intermediate  profits  were  given  to  the  legatee,  that 
circumstance  would  be  sufficient  to  vest  the  legacy  (i),  if  the 
gifts  of  the  principal  and  interest  Were  not  distinct  (ft),  and 
nothing  appeared  on  the  will  to  indicate  that  such  was  not 
the  intention  (/). 

And  here  we  may  be  permitted  to  observe,  that  if  a  legacy 
be  considered  to  be  vested,  and  the  interim  proceeds  be 


(a)  Stapkton  v.  Cheaks,  Prec. 
Cha.  317. 

(b)  ft  Meriv.  387. 

(c)  3  Atk.  427;  3  Ves.  13. 

(d)  Lampen  v.  Ckfwbery^  2  Ca« 
in  Cha.  155 ;  Collins  v.  Metcalfe^ 
1  Vem.  462 ;  3  P.  Wms.  138 ; 
iBrcC.  C.  123;  13  Ves.  113; 
3  Meriv.  345. 

(e)  Jackson  v.  Jackson^  1  Vez. 
217 ;  Dodson  v.  Hay,  3  Bro. 
C.  C.  404 ;  1  Russ.  K.  223. 

(/)  3  Ves.  643 ;  3  Atk.  427, 
Sanders's  edition,  and  cases  there 
cited,  note  (1.);  13  Ves.  113. 


(g)  May  V.  ff^oody  3  Bro.  C.  C. 

471- 

{h)  See  Leake  v.  Robkuony  3 
Meriv.  363  ;  Jones  v.  MackUioainf 

1  Russ.  R.  tt2o. 

(i)  2  Vez.  263,  and  cases  cited 
in  Sanders's  editionof  Atk.  vol.  3, 
p.  645,  note  (2.) ;  Walc^t  v.  H<dl, 

2  Bro.  C.  C.  305 ;  Etmson  v. 
Graham^  6  Ves.  239 ;  2  Meriv. 
387 ;  1  RusS;.  R.  ft25. 

{ft)  See  Batsford  v.  Kelfbeil,  3 
Ves.  363. 

(0  See  Leake  v.  Robmson,  2 
Meriv.  363* 
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expressly  given  to  the  legatee,  his  personal  representative, 
upon  his  death  before  the  time  mentioned  for  the  payment 
of  the  principal  to  him,  will  be  thereupon  entitled  to  receive 
the  same  immediately  (m):  but  if  the  intermediate  profits  be 
not  so  given,  such  representative  will  be  obliged  to  wait  for 
satisfaction  of  the  legacy  until  the  time  at  which  the  legatee, 
if  he  had  lived,  would  have  been  entitled  to  receive  it  (n). 

There  is  another  class  of  cases  which  arise  where,  before 
the  future  time  at  which  the  legacy  is  to  be  paid,  another 
interest  is  limited  in  the  property ;  or,  in  other  words,  where 
there  are  successive  limitations  thereof;  which  require  notice 
here.  If  it  should  be  bequeathed  to  one  for  his  life,  and  after 
his  death  to  another  absolutely,  the  latter  interest  would  vest 
in  the  subsequent  legatee,  at  the  death  of  the  testator  (o). 
And  so,  if  it  were  given  to  A.  for  life,  and  afterwards  to  her 
children,  it  would  vest  in  them  as  they  should  come  into  esse; 
but,  it  may  be  observed,  the  will  might  be  so  framed  as  to 
confine  the  vesting  to  such  of  them  only  as  should  survive 
il.(p).  In  these  cases  also,  if  the  person  to  whom  the  sub- 
sequent interest  is  expressed  to  be  given  by  a  will,  should 
have  died  during  the  testator's  lifetime,  it  would  be  held  to 
have  lapsed ;  unless  the  testator's  intention  to  the  pontrary 
should  clearly  appear  (;).  And  hence,  if  one  by  his  will 
were  to  direct  that  after  the  death  of  A.  the  fund  should  be 
divided  equally  among  his  nephews  and  nieces,  the  children 
of  such  as  should  be  dead  standing  in  the  place  of  their 
parent,  the  children  of  a  nephew  or  niece  who  had  died  in 
the  lifetime  of  the  testator,  would  have  no  claim  upon  the 
property  (r).      But  this  court  favours  -the  construction  of 


(m)  Anan,  2  Vern.  199  ;  Anibl. 
580. 

(»)  Ibid,  and  Bee  V^rn.  94 ;  3 
Atk.  646;  2  P.  Wins.  336; 
Baden  v.  Smith,  Ambl.  588. 

(o)  Twutal  V.  Bracken,  1  Bro. 
C«  C.  134,  o. ;  Dawson  v.  Killet, 
1  Bro.  C.  C.  119 ;  Monkhoute  v. 
Hohne,  1  Bro.  C.  C.  298 ;  Nfyw 
Im  v.  NelUgan,  i  Bro.  C.  C. 
489 ;  Benyofi  v.  Maddison,  2  Bro. 


C.  C.  75 ;  Scurfidd  v.  Howes,  3 
Bro.  C-  C.  90  ;  Hutchin  v,  Man- 
nington,  i  Ves.  jun.  366 ;  Ken- 
nedy V.  Kingston^  2  Jac.  &  \V. 
431  ;  Bird  V.  JVood,  2  Sim.  Ac 
Stu*  400. 

(p)  Spencer  v.  Bullock,  2  Ves. 
Jan.  687. 

(y)  4  Ves.  435. 

(r)  Thomhill  v.  Thomhill,  4 
Madd.  377. 
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their  vesting  in  the  lifetime  of  the  tenant  for  life  (s).  And 
therefore,  by  way  of  example,  where'  a  bequest  was  made  to 
A.  for  life,  and  after  her  death  to  four  others  or  iheir  repre* 
sentatives ;  and  one  of  them  died  in  the  lifetime  of  the  tes- 
.tator,  and  another  after  his  death,  but  in  the  lifetime  of  il.; 
although,  upon  principles  already  noticed,  the  legacy  of  the 
former  was  held  to  have  lapsed,  that  of  the  latter  was  declared 
to  have  vested  (/). 

And  where  successive  interests  are  limited  by  will,  a  subse- 
quent one  may  be  given  over  upon  a  contingency  in  such 
manner  that  it  nevertheless  may  vest,  if  the  words  of  the 
bequest  be  in  other  respects  sufficient  to  pass  a  vested 
interest  (ti).  And  in  a  similar  manner  legacies  may  vest 
where  there  is  a  provision  for  survivorship  among  the  le* 
gatees  (x) :  as  in  the  instance  of  any  of  them  dying  Under  a 
certain  age(y);  in  which  case  if  the  contingency  happen 
with  respect  to  either  of  the  legatees  his  legacy  goes  over, 
if  not,  it  remains  vested  (z).  Should  a  bequest  be  made 
to  A.  for  life,  and  afterwards  to  B. ;  or  if  he  should  be  dead, 
to  C.  and  D.  or  the  sumvor  of  them ;  the  gift  to  C.  and 
jD.  would  vest  upon  the  death  of  the  testator,  subject  as 
to  the  share  of  either  of  them,  to  be  devested  if  B,  should 
die  in  the  lifetime  of  A.,  and  the  other  of  them  should  survive 
the  tenant  for  life  (a) ;  although  if  B.  should  die  before  C. 
and  J>.,  and  they  should  die  before  A.,  the  representatives  of 
G.  and  D.  would  be  entitled  (6).  If  a  bequest  were  made  to 
one  for  life,  and  afterwards  to  others,  share  and  share  alike; 
and,  if  any  or  either  of  them  should  die  in  the  lifetime  of  the 
tenant  for  life,  then  to  the  survivors ;  the  legacies  would  be 


(*)  Bolger  V.  Macktll,  5  Ves. 
609;i5Ves.  i«5. 

(0  Corlfynv,  French, 4VeB.^\S; 
Walker  V.  Mmn^  1  Jac.  &  W.  1. 

(«)  3  Meriv.  340;  Jonet  v. 
Mackihjam;  1  Ross.  R.  230. 

{x)  King  V.  Taylor,  5  Ves. 
806. 

(y)  Thackert^  v.  Hampsm,  2 
Sim.&Stu.2i4;and  see  Davidsim 
V.  Dallas',  14  Ves.  576. 

(z)  Deane  v.  Test,  9  Ves.  146; 


Bromhead  v.  Hunt,  2  Jac.  &  W. 

459. 

(a)  See  Broxon  v.  LordKenymy 

3  Madd.  at  page  416;  and  see 
Barnes  ▼•  AUen,  i  Bro.  C.  C. 
181 ;  Scurfield  v.  Hofwes,  3  Bro. 
C.  C.go;  Stanley  V.  Wise,  1  Cox, 
R.  433;  Harrison ^r.  Foreman^ 
5  Ves.  307  f  Sturgess  v.  Pearson^ 

4  Madd.  411 ;  lb.  413. 

(b)  Brotsn  v.  Lord  Kcnyon^ 
3  Madd,  410. 
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vested  upon  the  death  of  the  testator,  subject  to  be  devested 
by  the  happening  of  the  contingency  expressed ;  that  is,  in 
this  instance,  by  the  death  of  any  or  either  of  them  during 
the  lifetime  of  the  tenant  for  life :  and  therefore,  when  the  pe- 
riod to  which  the  survivorship  refers  should  arrive,  the  property 
bequeathed  would  be  divisible  among  those  only  who  ipight 
then  be  living  (i).  And  if,  after  a  disposition  for  life,  the  pro- 
perty were  directed  to  be  divided  between  certain  persons,  in 
equal  shares,  but,  in  case  of  the  death  of  any  of  them  in  the 
life-time  of  the  tenant  for  life,  the  share  of  every  one  so  dying 
to  be  divided  among  his  children,  the  share  of  each  would  be 
subject  to  be  devested  by  his  death  in  the  lifetime  of  the 
tenant  for  life,  leaving  children ;  but  the  representatives  of  one 
so  dying  without  issue  would  be  entitled  to  his  share  (c). 

In  cases  where  survivorship  is  provided  for,  if  the  period 
referred  to  be  the  death  of  the  testator,  all  who  may  then 
be  alive  will  take  vested  interests,  not  to  be  devested  by  their 
dying  before  the  tenant  for  life  (d).  But  where  the  property 
is  to  be  divided  at  the  death  of  the  tenant  for  life,  the  general 
role  appears  to  be,  that  unless  there  be  some  special  intent 
to  the  contrary,  the  survivorship  will  be  referred  to  that 
period,  rather  than  to  the  death  of  the  testator  (e).  Hence, 
where  a  bequest  was  to  A.  for  life,  and  after  his  decease  to 
be  equally  divided  between  three  persons,  and  the  survivors 
and  survivor  of  them,  share  and  share  alike,  and  one  of  them 
died  in  the  lifetime  of  A.,  the  period  of  division  was  held  to 
be  the  death  of  the  tenant  for  life ;  and  the  survivors  were 
declared  entitled  to  the  whole  legacy  (/). 

It  is  further  to  be  noticed,  that  the  construction  that  sur- 
▼ivorsliip  should  be  referred  to  the  death  of  the  testator,  is 


(h)  See  Brown  v.  Bigg^  7  Ves. 

(c)  Smitkier  v.  JViUockf  9  Ves. 
^33  ;  and  see  Woodcock  v.  Duke 
cf  Dorsetf  3  Bro.  C  C.  569 ; 
Maitland    v.   CkoUcy    6    Madd. 

«43. 

(d)  13  Ves.  375. 

(e)  4  Madd.  15* 

(/)  Crippsy.  IVolcoit,  4  Mvidd. 


11 ;  and  see  Russeil  v.  Lang^  4 
Ves.  551  ;  Danieli  v.  Danieil^ 
6  Ves.  297  ;  Jenour  v.  Jenour^ 
10  Ves.  562  ;  Hoghton  v.  JVhit' 
grtavcy  1  Jac.  &  W.  146.  The 
two  cases  Boebuck  v.  Dean^  2 
Ves.  jun.  265,  and  Ferry  v. 
Woodsy  3  Ves.  204,  do  not  square 
With  the  other  authorities.  See  4 
Madd.  15. 
1 
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not  to  be  adopted  if  any  otiier  can  be  made  (g).  And  even 
that  by  which  it  may  be  referred  to  a  subsequent  period  is 
not  favoured  (A):  for,  where  a  bequest  was  made  of  the  divi- 
dends of  stock  to  the  testator's  daughter  for  life,  with  a  direc- 
tion that  the  principal  should  remain  in  the  same  stock  till 
each  of  her  children  should  attain  twenty-one  years  of  age, 
and  then;  that  it  should  go  to  the  survivor  or  survivors  of 
them;  and  she  had  two  children,  one  of  which  attained 
twenty-one,  and  died  in  the  life-time  of  her  mother,  and  the 
other  survived  her,  but  had  not  attained  twenty-one,  it  was 
held,  that  the  administrator  of  the  former  was  entitled  to 
one  share,  and  that  die  latter  had  a  vested  interest  in  the 
other  (f ). 

We  have  before  hinted  that  a  legacy  may  be  adeemed  by 
a  subsequent  gift  from  the  testator;  and  we  have  here  to 
remark,  that  a  debt  may  in  some  instances  be  satisfied  by 
a  legacy.  The  doctrine  of  this  court,  in  such  cases  of  satis- 
faction, is,  it  appears,  derived  not  always  from  the  actual 
intent  of  the  testator,  but  from  that  which  is  reasonably  to 
be  presumed  from  the  nature  and  circumstances  of*  the  be- 
quest, with  reference  to  the  debt  (i).  It  would  be  obviously 
unjust  to  decide  that  a  testator  can  by  wiU  give  to  a  creditor^ 
in  satisfaction  of  his  debt,  a  sum  less  than  bis  just  demand : 
and  therefore,  to  induce  this  court  to  decree  that  the  legacy 
is  to  be  taken  in  payment  of  the  debt,  the  former  must  be 
equal  tp  or  greater  than  the  latter  (/) :.  and,  if  less,  it  will  not  be 
regarded  even  as  a  satisfaction  (i»)  pro  tanio  (it).  It  is  some- 
times said,  that  the  principle  of  decision  in  these  cases  is, 


(g)  See  RusseU  v.  Long,  4  Ves. 

551- 
(k)  See  JoMs  v.  BandaU^  1 

Jac.  &  W.  100 ;  and  JVadiey  v. 

Norihy  a  Ves.  364. 

(»)  Reeves  v.  Brymeff  4  Ves, 

69a. 
(*)  3  Salk.  508  ;  4  Bro.  C.  C. 

«30;   3  Ves.  6395   1   Swanst 

(t)   Bnmm  v.    Dawson,    Prec. 
Cba.  340 ;    TMoH  v.  Duke  of 


Shrewsbury,  Prec.  Cha.  394 ;  and 
see  2  P.  Wins.  132 ;  1  Vez.  ia6  ; 
Fowler  v.  Jbiofer,  3  P.  Wms. 
354;  Gaynon  v.  Wood^  1  Dick. 

331. 
(m)  Eastwood  v.  Vpieke^  fi  P. 

Wms.  614  ;  Crraham  v.  Graiamf 

I  Vez.  263. 

(n)  2  P.  Wms.  617;  and  see 
Cantie  v.  Morris^  rep.  1  Bro. 
C.  C.  133,  note. 
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that  a  man  should  be  just  before  he  is  bountiful  (o) ;  but, 
it  may  be  noticed,  that  a  bequest  is  primd  facie  to  be 
intended  a  benevolence ;  and  if  it  be  construed  the  payment 
of  a  debt,  nothing  is  given  (/>);  and  that  if  there  should  not 
be  sufficient  personal  estate  to  pay  the  debts,  the  legacy 
would  be  of  no  avail ;  and  that  if  there  should  be  assets  to 
pay  the  debts  and  legacies,  there  would  not  be  any 
reason  why  the  testator  should  not  be  generous  as  well  as 
just  iq). 

The  presumption  raised  by  this  court,  however,  is  not  con- 
fined  merely  to  considerations  of  the  relative  amount  of  the 
debt  and  legacy :  the  latter  must  be  equally  beneficial  with 
&e  former  (r),  and  therefore  must  take  effect  from  the  death 
of  the  testator  («),  or  from  the  time  at  which  the  debt  is  pay- 
able {t).  It  must  be  provided  to  be  paid  in  an  equally 
advantageous  manner  (u),  and  must  not  be  dependent  upon 
a  contingency  (or).  The  subject-matter  must  also  be  of  the 
same  nature  as  that  contemplated  for  the  liquidation  of  the 
demand ;  and  therefore  the  gift  of  a  partial  interest  in 
land  {y\  or  even  a  devise  of  land  absolutely  (z),  will  not  be 
a  satisfaction  for  a  debt.  Again,  if  it  appear  that  it  could 
not  have  been  the  intention  of  the  testator  (a)  to  satisfy  the 
debt,  such  presumption  will  not  be  raised :  as,  if  the  debt 
should  not  have  been  contracted  at  the  time  when  the  will 
was  made  (£) ;  or  it  appear  that  he  could  not  have  had  it  in 
contemplation  (c),  from  his  having  made  the  bequest  with 


(o)  2  P.  Wms.  132. 

(p)  2  P.  Wais.  616 ;  3  Atk. 

97- 

<^)  1  P.  Wms.  410 ;  2  Atk. 
636. 

(r)  1  Cox  R.  48. 

(#)  NickolU  V.  JudsoHf  2  Atk. 
300 ;  Clark  v.  SexoeU^  3  Atk.  96 ; 
and  see  2  Atk.  636. 

(/)  Hqynet  v.  Mco,  1  Bro. 
C.  C.129. 

(if)  Atkinson  v.  Wtbb^  Free. 
Cha.  236. 

(*)  Tdlbott  y.  Duke  of  Shravs- 
inuyf  Free.  Cha.  394  ;  Crompton 


v.  SaUf  2  P.  Wms.  553 ;  NichoUt 
v.  Judsoih  2  Atk.  300 ;  Mathewt 
V.  Mathews^  2  Ves.  635. 

(y)  Forsight  v.  Grantf  1  Vea. 
jun.  298 ;  and  see  AUeyny*  AUeyn^ 
2  Vez.  37. 

(z)  2  P.  Wms.  616 ;  3  P.  Wms.' 
247;  15  Ves.  512. 

{a)  1  P.  Wms.  299. 

(b)  Crammer's  Case^  2  Salk. 
508 ;  Ckancefs  Case^  1  F.  Wms. 
408 ;  2  P.  Wms.  343 ;  Fomkr  v. 
Fowier^  3  P.  Wms.  353. 

(c)  See  Meredith  v.  fVynn, 
Free.  Cha.  314. 
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a  different  view  (d),  or  his  will  containing  an  express  direc- 
tion for  the  payment  of  his  debts  generally  (e),  or  the  amount 
of  the  debt  or  legacy  being  uncertain,  as  in  tbe  instance  of 
the  former  being  upon  a  running  account  (J'),  or  ^the  latter 
consisting  of  a  residue  (g). 

.  It  must  be  observed  also,  that  a  legacy  will  not  be  consi- 
dered as  a  satisfaction  of  a  negotiable  bill  of  exchange  (fi) ; 
and,  it  has  been  said,  that  in  the  case  of  a  debt  secured  upon* 
bond,  a  mere  .legacy  is  not  sufficient  to  raise  an  inference  of 
satisfaction,  but  that  it  must  be  clearly  expressed  that  the 
instrument  is  to  be  cancelled  (t).  And,  it  is  to  be  observed, 
that  with  respect  to  the  question  of  satisfaction  of  a  mere 
debt  by  a  legacy,  no  distinction  arises  between  the  cases  of 
the  creditor  being  a  child  of  the  testator,  or  a  stranger  to 
him  {k) ;  and,  that  the  application  of  the  doctrine  of  satis-, 
faction  in  respect  of  debts  is  not  to  be  extended  (/),  and 
that  it  has  indeed  been  declared  that  little  circumstances 
will  be  laid  hold  of  to  avoid  it  (m). 

As  a  portion,  which  a  parent  has  provided  to  be  paid  to 
his  child  may  be  regarded  as  a  debt  (n),  the  doctrine  pt  satis- 
fajction  may  be  supposed  to  apply  to  the  case. of  the  parent 
afterwards  giving  a  legacy  to  that  child.  And  it  is  to  be. 
remarked,  that,  although  this  court. rather  avoids  the. pre- 
sumption of  a  debt  being  satisfied  by  a  legacy,  yet.  with 
respect  to  portions  the  inclination  of  the  court  is  the  .other- 
way  (o) ;  or,  as  it  is  sometimes  technically,  though  perhaps 


{d)  Mathetos  v.  MathtwSf  2 
Vez.  635. 

(e)  Chancey*s  CasCf  1  P.Wms. 
408  ;  Rkhardsan  v.  Greese^  3 
Atlu  65 ;  Field  v.  Mostin,  Dick, 

543. 
</)   RawUnt  v.  Pomelf  1  P. 

Wms.  297. 

(g)  Barret  v.  Beckford,  1  Vez. 
549;  Devete  v.  Pontet^  i  Cox 
R.  l88«;  but  see  Rickman  v.. 
Morgan^  1  Bro.  C.  C.  63.  S.  C. 
2  Bro.  C.  C.  394. 

(4)  Carr  v.  Eastdbroakf  3  Ves. 
561. 


« 

(t)  Wihnot  v.  Woodhause^  4 
Bro.  C.  C.  227 ;  and  see  Sibthorp 
V.  Moxton^  1  Vez.  49;  but  see 
2  Atk.  300;  Seacock  v.  Falkener^ 
1  Bro.  C.  C.  295;  Gaywm  v. 
Woody  Dick,  331. 

Oc)  Tdson  V.  CoVins,  4  Ves. 
483. 

(0  3  Atk.  68. 

(m)  2  Vez.  636 ;  3  Ves.  466. 
629 ;  but  see  II  Ves.  547. 

{n)  19  Ves.  412. 

(o)  1  Atk.  427. 
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as  regards  cases  of  this  kind,  not  very  appropriately  (;>) 
expressed,  this  court  leans  against  double  portions  (9).  The 
truth  seems  to  be,  that,  as  a  legacy  to  a  child  is  a  portion  (r% 
the  inference  from  the  testator's  act,  that  he  intended  to  fulfil 
his  legal  obligation,  is  more  direct  than  in  the  case  of  a 
debt  (5).  Hence,  a  bequest  is  generally  primd  facie  a  satis- 
faction of  a  portion  by  settlement  (ti),  and  slight  circum- 
stances of  difference  are  not  regarded  (x).  Not  only  is  a 
legacy  of  an  amount  greater  than,  or  equal  to,  the  stipulated 
portion  deemed  a  satisfaction  (y) ;  but  in  many  instances  in 
which  the  same  is  not  equal  thereto  it  will  be  so  deemed 
pro  tanto  {z).  The  same  strictness,  it  is  said,  is  not  required 
in  respect  of  the  time  of  payment,  as  in  the  instance  of  the 
saisfaction  of  a  mere  debt  (a) ;  and  therefore,  small  circum" 
stances  of  difference,  as  of  the  legacy  being  given  at  a  period 
three  months  subsequent  to  the  time  appointed  for  the  pay- 
of  the  portion  (6),  or  at  the  age  of  twenty-one  or  marriage* 
instead  of  the  age  of  twenty-one  merely  (c),  would  not  be 
sufficient  to  repel  the  presumption  of  satisfaction :  but  a 
legacy  which  is  contingent  will  not  be  considered  a  satisfac- 
tion of  an  absolute  portion  ((2):  and^  although  the  subject- 
matter  of  the  portion  and  legacy  must  generally  be  of  the 
same  kind  (e),  iht  rule  is  not  universal,  as  is  evident  from  an 
instance  in  which  a  bequest  of  a  share  in  powder-works, 
charged  with  an  annuity,  was  held  to  be  a  satisfaction  of  a 
portion  {/).    It  is  apprehended  that  this  doctrine  as  to  por- 


(p)  1  Bro.  C.  C.  309. 

iq)  1  Atk.  427  ;  3  Atk.  98. 

(r)  1  Ves.  jun.  107. 

(0  1  Bro.  C.  C.  13s. 

(«)  4  Ves.  491. 

(x)  3  Ves.  535,  466;  17  Ves. 

191. 

(^)  Webb  V.  Webb,  a  Vem. 
110;  HmchcKffe  v.  HinehcUfCf 
3  Ves.  516;  Sparkes  v.  Caior^ 
3  Ves.  530. 

(2)  3  P.  Wms.  247 ;  Warren 
▼.  Warren^  1  Cox  R.  41.  S.  C.  1 
Bro.  C.  C.  305,  and  cited  3  Ves. 


528 ;  Onslow  v.  Michell,  18  Ves. 
490 ;  Thellusson  v.  Woodford, 
4  Madd.  420. 

(a)  2  Atk.  98. 

{b)  Sparkes  V.  Cator,  3  Ves.  530. 
Wathen  v.  Smithy  4  Madd.  325. 

(c)  18  Ves.  493  ;  and  see 
Jesson  v.  Jesson,  2  Vern.  255. 

(rf)  Duffield  v.  Smith,  2  Vern. 

258. 

(0  1  Atk.  427;  Chaplin  v. 
Chaplin,  3  P.  Wms.  245. 

(/)  Bengough  v.  Walker, 
15  Ves.  507. 
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tioDB  is  equally  applicable  to  the  case  of  a  child,  and  a  person 
standing  in  loco  parenti$(f)i  but  a  natural  child  is  with 
respect  to  it  regarded  as  a  stranger  (g). 

The  other  cases  to  which  we  proposed  here  to  allude,  and 
which  belong  rather  to  the  subject  of  ademption  than  to  that 
of  satisfaction,  arise  where  a  legacy  is  bequeathed,  and  the 
testator  subsequently  makes  a  gift  to  the  legatee. 

If  one  should  give  a  legacy  for  a  particular  purpose  (A), 
knd  afterwards  make  a  gift  of  the  same  nature,  equally  bene- 
ficial to  the  same  person,  and  for  the  same  purpose  (t),  the 
legacy  would  be  adeemed  {k) :  but,  if  such  purpose  were  not 
apparent,  a  subsequent  gift  would  not  be  a  satisfaction  (/). 
Hence,  if  one  should  give  a  legacy  to  a  person  not  his 
legitimate  child,  without  describing  it  as  a  portion  (m),  and 
should  afterwards  make  a  provision  for  the  legatee,  the  latter 
would  be  entitled  to  both  the  gifts  (n).  In  the  instance  of 
a  provision  by  will,  made  by  a  JaWful  parent,  or  one  standing 
in  loco  parentis^  a  different  construction  is  made ;  for  a  legacy 
by  such  a  person  is  understood  as  a  portion  for  the  child  (o) ; 
and,  by  such  interpretation,  a  manifest  purpose  is  supplied : 
90  that,  upon  the  subsequent  gift  of  a  portion,  satisfaction  is 
presumed  (/>).  And  it  is  to  be  observed,  with  respect  to  cases 
of  this  description,  to  be  still  more  reasonable  than  in  those  to 
which  we  formerly  alluded,  that  slight  circumstances  of 
difference  in  the  provisions  should  not  be  regarded :  for  the 
question  is,  not  whether  a  bounty  is  to  be  considered  as  satis- 
fying an  obligation ;  but  whether  one  bounty  is  to  be  held 


(/)  19  Ves.  41s. 

{g)  18  Ves.  147. 153. 

(h)  3  Atk.  183. 

(1)  Dtbeze  v.  Mann^  ft  Bro. 
C.  C.  165.  519;  S.  C,  1  Cox  R. 
346 ;  Let  V.  BroiLn^  4  Ves.  362, 

{k)  This  proposition  will  be 
farther  supported  by  the  autho- 
rities almost  immediately  cited. 

(f)  2  Bro.  C.  C.  518 ;  and  see 
Chidky  V.  Lte^  Prec.  Cha.  328, 

(m)  a  Atk.  518 ;  2  Bro.  C.  C. 
517. 


(s)  Shidd  ▼.  JekyU,  s  Atk. 
516;  Fomel  V.  Cleaver,  fi  Bro. 
C.  C.  499 ;  Ex  parte  Pyt  if 
Dubost,  18  Ves.  140;  Wtthcrby 
V.  DixiDfi,  19  Ves.  407.  S.  C. 
Coop.  R.  279. 

(0)  2  Atk.  518;  18  Ves.  151. 
153  ;  and  see  WaUan  v.  Earl  of 
Lincoln^  Ambl.  395. 

(p)  2  Atk.  518;  Copp«  R. 
281.  Ex  parte  Eye  Sp  Dubost, 
18  Ves.  140.  Monck  v.  Lord 
Monckj  1  Ball  &  B.  298. 
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as  substitated  for  another  (g).  Hence^  in  these  instances  the 
court  may  perhaps  be  strictly  said  to  lean  against  doable  por- 
tion8(f),  and  therefore  one  afterwards  made  need  not  be  greater 
than  {s\  or  equal  to  {t),  the  legacy;  but  although  less  than  it, 
may  be  an  ademption,  not  merely  pro  tanto(u)f  but  in  some 
instances  absolutely  (x).  It  seems  however  that  the  portion 
must  be  given  unconditionally  (y),  and  that  it  must  generally 
be  efusdem  generis,  with  the  legtfcy  (z). 

It  is  to  be  observed,  that  as  a  bequest  of  a  residue  is  not 
sufficiently  definite  to  admit  the  interpretation  of  its  being 
'a  portion  (a) ;  and  that  a  legacy  given  expressly  with  a 
different  view  cannot  be  considered  as  a  provision  of  that 
kind  (b) ;  and,  as  on  the  other  hand  a  gift  made  by  a  parent 
to  his  child  after  marriage  will  not  admit  of  such  construc- 
tion (c),  a  satisfaction  cannot  in  either  of  such  cases  be 
inferred. 

It  seems  very  important  to  remark,  that  as  satisfaction  or 
ademption  is  the  result  merely  of  a  presumption,  and  is  con- 
trary to  the  legal  effect  of  the  testator's  acts,  it  is  a  rule  of 
this  court  that  the  same  may  be  rebutted  by  parol  evidence. 
And  sucn  proof  is  admissible  to  show,  on  the  one  hand,  that 
the  testator  did  not  intend  that  his  legacy  should  be  a  satis- 
faction of  a  dehi(d)f  or  portion  (e);  and,  on  the  other,  that 


{q)  17  Ves.  191. 

(r)  2  Atk.  518;  9  Ves.  579; 
18  Ves.  151. 

(«)  Ixard  v«  Hursts  2  Freem* 
234;  Trimmer  v*  Bayne^  7  Ves. 
508. 

(/)  BiggUston  V.  Grubbj  2 
Atk.  48;  Famham  v.  FhtUips, 
2  Atk.  215 ;  EUison  v.  Cooksotif 
2  Bro.  C.  C.  307 ;  S.  C.  3  Bro. 
C.  C.  61 ;  aod  1  Ves.  jun«  loo. 

(11)  Hoskituv*  HoskinSf  Prec. 
Cba.  263 ;  5  Madd.  24. 

(x)  Hariop  v.  Whitmorcy  1  P. 
Wms.  681 ;  S.  C.  Prec.  Cba.  541 ; 
18  Ves.  151. 

(y)  Spinks  V.  Robins f  2  Atk. 
491- 


(z)  Grave  Y.  Earl  of  Salisbury  f 
I  Bro.  C.  C.  427  ;  Holmes  v. 
Hdmes,  i  Bro.  C.  C.  555 ;  S.  C. 
1  Cox  R.  39;  Thellusson  v. 
Woodford,  4  Madd.  420;  BeU 
V.  Coleman^  5  Madd.  22. 

(a)  Famham  v.  FhiUips,  2  Atk. 
215 ;  Freemantle  v.  Bankes,  5 
Ves.  79.  85. 

(6)  Baugh  V.  Reedy  3  Bro. 
C.  C.  192  ;    S.  C.  I  Ves.  jun. 

357- 

(c)  See  Robinson  v.   Whitley, 

9  Ves.  577- 

(d)  Wallace  v.  Pom/ret,    11 

Ves.  542. 

(e)  HinchcUffe  v.  UinchcUfe, 
3  Ves.  516. 
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a  gift  made  by  him  to  a  stranger  for  the  same  purpose,  or  to 
one  who  is  his  legitimate  or  adopted  child,  was  not  designed 
by  him  to  be  an  ademption  of  a  prior  legacy  (e).  And  testi- 
mony of  the  same  description  may,  then  be  adduced  in  oppo- 
sition thereto,  and  in  support  of  the  presumption  (/):  but  the 
presumption  cannot  be  raised  by  means  of  parol  evidence  (g). 

And,  with  respect  to  cases  of  the  description  last  alluded 
to,  a  person  may  give  a  legacy,  without  stating  a  particular 
purpose,  to  one  not  his  legitimate  child ;  and  may  intend  it 
as  a  portion  for  him:  but,  as  it  appears  doubtful  whether 
parol  evidence  is  admissible  to  prove  that  the  testator  con- 
sidered himself  as  standing  towards  his  legatee  in  loco  paren- 
tis (h)f  it  seems,  that,  unless  his  purpose  to  confer  the  legacy 
as  a  portion  be  expressed  in  the  will,  or  the  relation  which 
he  considered  to  subsist  between  him  and  the  legatee  were 
therein  explained,  the  one  bounty  would  not  be  held  to  be 
a  substitution  for  the  other. 

In  conclusion,  we  may  notice  an  anomalous  consequence, 
which  appears,  in  the  absence  of  express^  intention,  to  arise 
.  out  of  the  doctrine  just  stated  in  regard  to  the  ademption 
of  a  legacy  by  a  gift  or  portion ;  namely,  that  a  stranger,  in 
the  one  instance,  and  a  natural  child  in  the  other,  may,  under 
certain  circumstances,  which  it  is  unnecessary  to  repeat,  be 
in  a  better  situation  than  a  legitimate  or  adopted  child, 
because  the  presumption  of  satisfaction  or  ademption  may 
not  apply  to  either  of  them  as  it  would  to  the  latter  (s). 

Nearly  allied  to  the  subject  of  satisfaction  is  a  doctrine 
also  relating  to  legacies  of  personal  estate,  which  we  shall 
denominate  substitution.  It  arises  where  a  testator  gives 
two  legacies  by  testamentary  disposition  to  the  same  person, 
in  such  a  manner  as  to  raise  the  presumption  that  the  one 
was  intended  in  lieu  of  the  other.  If  the  same  specific  chattel 
be  given  twice,  such  repetition  must  have  proceeded  from 

(c)  Ellison  V.  Cookson,  2  Bro.  (/)6Ves.322;  Monckv.Lord 

C.  C.  309  ;  S.  C.  3  Bro.  C.  C.  Monck,  1  Ball  &  B.  2q8  ;  Dwyer 

61  ;  and  1  Ves.  jun.  100 ;  Debeze  v.  Lysaght,  2  Ball  &  B,  156. 

V.  Mann,  2  Bro.  C.  C.  165. 519;  (g)  See  Freemantle  v.  Bankts^ 

S.  C.  1  Cox  R.  346  ;   Trimmer  5  Ves.  79. 

V.  Baj/ne,  7  Ves.  508;  Ex  parte  (k)  18  Ves.  152. 

Fye  Sf  Dubost,  i8  Ves.  140.  (j)  Ibid. 
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mistake,  and  the  inference  to  which  we  allude  of  course 
cannot  arise :  but,  if  pecuniary  bequests  be  made,  the  natural 
conclusion  prtm^ybc^^  is,  that  a  double  benefit  was  intended^ 
and  that  the  legatee  ought  to  have  both  (A;).  And  where 
different  motives  are  expressed  (/)  with  regard  to  such 
separate  bequests,  but  the  sums  are  the  same  (m) ;  or,  where 
the  same  motive  is  assigned  (n),  but  the  sums  are  different  (o), 
the  legacies  may  be  accumulative.  If,  however,  the  same 
.sum  should  be  bequeathed,  and  the  same  motive  declared  {p); 
or  no  additional  reason  be  given  (q) ;  but  the  repetition  be 
.exact  and  punctual (r),  this  court  would  regard  the  coin- 
cidence as  raising  a^  presumption  that  the  testator  did  not 
intend  a  second  gift(5);  and  the  latter  would  be  con- 
sidered to  have  been  substituted  for  the  former.  And  it  is 
to  be  remarked,  that  the  only  difference  which  appears  to 
prevail  in  those  cases  in  which  the  legacies  are  given  by  the 
same  vrill  or  codicil,  and  where  they  are  bequeathed  by 
different  co-effective  testamentary  instruments,  is,  that  ia 
the  latter  class  of  cases  the  inference  is  rather  in  fatour  of 
the  legatee  (0;  whilst  in  the  former  it  is  rather  against 
him(tt):  but  the  conclusion  thus  drawn,  from  the  legacies 
being  given  by  different  instruments  of  this  kind  does  not 
apply  where  the  testator  shows  an  intent  to  consider  them 
as  one  (jz). 


{k)  3  Ves.  994;  and  see  Ridges 
v.  MarrUon,  i  Bro.  C.  C.  389  ; 
Hooiey  v.  Hatton^  1  Bro.  C«  C. 
390,  note;  1  Yes.  jun.  472  ;  Fqy 
V.  Joy,  1  Cox  R.  163  ;  BaUlie 
Y.  Butter/ieldy  i  Cox  R.  392; 
s  Yes.  j.  450;  but  see  Duke  of  St. 
Albans  v.  Beauclerkf  a  Atk.  636. 

(f)  Ridges  v.  Morrison,  i  Bro. 
C.  C.  389 ;  Hooley  v.  Hatton,  1 
Bro.  C.  C.  390,  note ;  Chatteris 
V.  Young,  6  Madd.  30. 

(i»)  5  Madd.  359. 

(11)  t  Atk.  640. 

(o)  Hurst  V.  Beach,  5  Madd. 

(p)  17  Yes.  43. 


(q)  I  Bro.  C.  C.  393. 

(r)  1  Yes.  jun.  473. 

(s)  4  Madd.  268 ;  5  Madd.  358. 

(0  See  1  Bro. C.  C.  391,  note; 
5  Yes.  380 ;  5  Madd.  358. 

(u)  See  1  Bro.  C.  C.  391 ,  note ; 
but  see  Curry  v.  Pile,  2  Bro. 
C.  C.  225. 

(x)  See  Duke  of  St.  Albans  v. 
Beauclerk,  2  Atk.  636.  638; 
Masters  v.  Masters,  l  P.  W. 
421.  424,  and  commentary  upon 
passages  therein;  i  Bro.  C.  C. 
391,  note;  Gillespie  v.  Alexander^ 
2  Sim.  &  Stu.  145  ;  Hemming  v. 
Gurrey,  2  Sim.  &  Stu.  311.  S.  C. 
I  Dow  P.  C.  (new  series  J. 
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The  express  intention  of  the  testator  must  of  course  be 
derived  from  the  intrinsic  evidence  in  the  instrument  by 
which  the  latter  bequest  is  made ;  but  if,  in  the  absence 
of  such  intention  to  the  contrary,  the  presumption  of  substi- 
tution should  arise  {y),  parol  evidence  would  be  admitted  to 
repel  the  same  (2) ;  and  thereupon  similar  proof  would  be 
allowed  to  support  it  (a):  but  no  such  presumption  could  be 
originally  raised  by  proof  of  that  description  (6). 

We  shall  now  briefly  consider  another  doctrine  of  this 
court,  with  reference  to  the  personal  estate  of  a  testator, 
founded  upon  a  presumption.  It  has  already  been  remarked, 
that  Chancery  has  no  jurisdiction  in  testamentary  matters, 
except  upon  the  ground  of  administering  a  trust  (c).  The 
whole  legal  interest  in  the  personal  estate  of  a  deceased  per- 
son vests  in  his  administrator  or  executor.  In  the  case  of 
an  intestacy,  it  holds,  in  conformity  with  the  rule  of  law,  that 
the  property  is  to  be  distributed  in  the  manner  legally  pre- 
scribed ;  but,  in  the  case  of  a  testamentary  disposition,  as 
the  testator  undertakes  to  define  the  persons  to  be  benefited 
by  his  property,  and  his  intention  is  the  proper  guide  to 
ascertain  them,  a  question  sometimes  arises,  where  he  has 
not  been  explicit  in  fully  declaring  his  will,  as  to  the  persoiw 
entitled  to  tiie  enjoyment  of  the  residue.  At  law,  it  will  be 
remembered,  the  appointment  of  an  executor  is  virtually 
a  gift  to  him  of  the  surplus  of  the  personal  estate  of  the  tes- 
tator, after  the  payment  of  his  debts  and  legacies  (d).  In 
equity,  however,  he  is  not  considered  as  entitled  to  all  that 


(y)  Duke  of  St.  AUant  v. 
Btttuckrk,  a  Atk.  636 ;  Coaie  v. 
Bcjfdf  2  Bn>.  C.  C.  521 ;  Mog- 
gridge  v.  Thackwell,  1  Ves.  jun. 
464;  S.  C.  3  Bro.  C.  C.  617  ; 
AlUn  Y.  CaUofWf  3  Yes.  289; 
Bartlay  v.  Wmnwright^  3  Ves. 
462 ;  Hodgf  v.  Peacock^  3  Ves. 
736  ;  Otbomt  v.  Duie  of  Leeds, 
5  Ves.  969;  £ci^ofi  V.  Benyaiif 
.  17  Ves. 34;  Currter.Pytf  17 Ves. 
•46a;  Aitomej^Gcneralv.  Harley^ 
4  Madd.  263 ;  6  Madd.  31. 


(«)  5  Ves.  85;  5  Madd. 
360. 

(a)  See  Coote  v.  Boyd,  2  Bro. 
C.C.  521.527. 

(6)  See  OOome  v.  Duie  of 
Leedif  5  Ves.  369 ;  Hurst  v. 
Beackf  5  Madd.  352. 

(c)  5  Madd.  360. 

(d)  2  Ves.  166 ;  2  Atk«  46. 
300 ;  1  Ves.  jun.  67 ;  7  Ves.  228; 
IS  Ves.  308. 
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is  not  disposed  of,  but  only  to  such  of  the  property  as  is  not 
meant  to  be  disposed  of  (e).  Hence,  under  certain  circum- 
stances,  this  court  construes  a  trust  to  arise  for  the  benefit 
of  the  next  of  kin  of  the  testator  {f\  or,  if  none  can  be 
ascertained,  of  the  Crown  (g) ;  and  the  ground  of  its  deci« 
sions  on  this  subject  being  the  intention  of  the  testator  that 
the  enjoyment  of  the  residue  should  not  accrue  to  the  exe- 
cutor, it  seems  proper  to  notice  the  manner  in  which  this 
meaning  is  to  be  deduced. 

And  first,  it  may  be  remarked,  that  although  an  executor 
is,  from  his  office,  regarded  in  equity  as  a  trustee,  yet  any  in- 
dica,tion  of  intention  on  the  part  of  the  testator  to  consider 
him  as  such,  certainly  demonstrates  a  determination  merely 
to  impose  the  duties  upon  him :  and,  therefore,  if  the  testa- 
tor should  expressly  create  him  a  trustee  of  the  whole  per- 
sonalty (Ji)  though  he  should  not  declare  the  trust  (t),  or 
having  declared  it,  the  same  should  afterwards  be  can- 
celled (&),  or  should  fail  (/),  or  be  of  such  an  indefinite 
nature  as*  to  be  incapable  of  execution  (m),  this  court  would 
raise  a  presumption  against  the  legal  consequence,  and  a 
constructive  trust  thereupon  in  favour  of  the  next  of  kin  (n), 
and  in  the  execution  thereof  would  exclude  him  from  the 
residue.  Where,  on  the  one  hand,  a  testator  has  bequeathed 
the  residue,  or  on  the  other  has  not  disposed  thereof  but  has 
given  a  legacy  to  the  executor  for  his  care  and  trouble,  an 
inference  of  the  same  kind  is  held  to  arise.  And  this  is  true  in 


(e)  i8  Yes.  354;  See  Hayna 
▼•  lAttlrfewTf  1  Sim.  &  Stu.  496. 

(/)  1  P.  Wms.  701 ;  2  Atk. 
18 ;  3  Atk.  300. 

(g)  NRddUt<m  v.  SpiccTf  1  Bro. 
C.  C.  20 1* 

(h)  Bagwell  V.  Dry,  1  P.  Wms. 
700.  2  Atk.  1 8.  Read  v.  SneU, 
2  Atk.  642.  Dean  v.  Daltoth 
2  Bro.  C.  C.  634.    14  Yes.  198. 

1  Tarn.  R.  68. 

(i)  14  Yes.  370.  15  Yes.  414; 
and  see  Bishcp  afCloyne  v.  Young, 

2  Yes.  91  ;    MUnet  v.  Slater, 
8  Yes.  295. 


(k)  Mence  v.  Mence,  18  Yes. 
348. 

(/)  Morke  v.  Bisiop  of  Dur» 
kam,  9  Yes.  399.  S.  C.  10  Yes. 
522 ;  14  Yes.  370 ;  Vex€y  v. 
Jamson,  1  Sim.  6c  Stu.  69; 
1  Turn.  R.  68. 

(m)  2  Yes.  &  Bea.  297. 

(«)  Skrynuker  v.  Northcote, 
1  Swanst  566.  S.  C.  i  W,  C. 
C.  248 ;  and  cases  therein  cited. 
Vexey  v.  Januon,  1  Sim.  &  Stu. 
69.  See  below  as  to  resulting 
trosts  of  personal  estate. 
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cases  of  the  former  description,  although  the  residuary  lega- 
tee should  have  died  in  the  testator's  lifetime  (o).  And  the 
same  construction  is  made  where  he  has  professed  to  dis- 
pose of  the  residue^  but  has  omitted  the  name  of  the  lega- 
tee (p),  or  has  failed  to  exhaust  it  (q)  by  his  bequests,  or  has 
neglected  to  complete  the  residuary  clause  (r) ;  or,  having 
stated  his  design  to  make  a  disposition  thereof,  has  wholly 
omitted  so  to  do  («)•  But  where  a  testator  has  left  a  mere 
blank  in  his  will,  without  expressing  therein  any  intention  as 
to  the  residue  of  his  personal  estate,  no  such  presumption  can 
be  made,  and  the  executor,  therefore,  would  be  entitled  (t). 
In  cases  of  this  sort,  where  the  residue  is  not  expressly  be- 
queathed, but  a  legacy  is  given  to  the  executor  for  his  care 
and  trouble,  the  inference  has  been  said  to  arise  from  the  absur- 
dity of  supposing  the  testator  to.intend  a  gift  of  the  whole 
and  of  a  part  {u);  but  this  seems  not  to  be  very  well  founded, 
because  a  testator  may  not  know  the  amount  of  his  property, 
and  may  be  desirous,  at  all  events,  of  putting  his  executor,  as 
to  the  bequest  to  him,  on  a  footing  with  the  other  legatees  (x). 
And  with  respect  to  the  evidence  which  has  sometimes  been 
considered  to  be  thus  supplied,  that  the  testator  meant  to  de- 
clare a  trust  as  to  the  residue,  and  with  reference  thereto  ta 
invest  him  with  the  character  of  trustee  (y),  it  may  be  ob- 
served, that  the  intention  may  be  applied  to  the  duties  which 


(o)  NicholU  V.  Crisp f  Ambl. 
769 ;  Bennei  v.  Batchehr,  1  Ves* 
jun.  63 ;  S.  C.  3  Bro.  C.C.  28. 
BUkopofCloyne  v.  Youngs  2  Vez. 
91 ;  Lord  North  y.Purdon,  2  Vez. 
495 ;  Lord  Cranky  v.  Hak^  14 
Ves.  307. 

{p)  Nourse  v.  Finch,  i  Ves. 
jun.  344.  S.  C.  under  title 
Rorruby  v.  Finch^  a  Ves.  jun. 
78 ;  18  Ves.  254. 

(q)  Wheeler  v.  Sheers,  Mos. 
288 ;  Oldham  v.  Carleton,  2 
Cox  R.  399 ;  Lord  Cranky  v. 
Hak,  14  Ves.  307 ;  15  Ves.  416. 
Langham  v.  Sanford,  17  Ves. 
435.    S.  C.  2  Mariv.  6. 


(r)  KnewtU  v.  Gardener,  Gilb. 
184. 
($)  Mordaunt  v.  Hussey,  4  Ves. 

117. 

(0  WhUe  v.  WUlianuy  3  Ves. 
&  Bea,  72. 

(«)  1  Ves.  &  Bea.  277. 

(x)  2  Ves.  97. 

{y)  Foster  v.  Munt,  i  Vem. 
473 ;  Cordell  v.  Noden,  2  Vem* 
148;  Rachfield  v.  Caress,  2  P« 
Wms.  158 ;  Davers  v.  Dewes^  3 
P.  Wms.  40 ;  2  Atk.  46 ;  3  Aik. 
228 ;  2  Ves.  jun.  473 ;  White  y. 
Evans,  4  Ves.  21 ;  12  Ves.  308 ; 
Gibbs  v.  Rumsey,  2  Ves.  &  Bea» 

294- 
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he  is  otherwise  bound  to  perform.  Again,  where  the  person 
appointed  executor  has  happened  to  have  made  the  will,  a 
conclusion  of  fraud  has  been  drawn  (y);  but,  as  the  testator 
is  supposed  to  have  been  acquainted  with  the  legal  conse- 
quence of  making  such  a  nomination  (z),  it  does  not  appear 
to  have  been  well  founded.  Yet,  although  it  seems  that 
neither  of  these  grounds  would  support  the  inference  of  in- 
tention to  exclude  the  executor,  they  may  undoubtedly  have 
caused  its  application  in  particular  instances ;  and,  whatever 
may  have  given  origin  to  the  general  presumption  arising 
from  a  particular  bequest  to  the  executor,  it  is  sufficient  here 
to  say  that  the  same  is  now  well  established  (a).  It  arises, 
whether  the  legacy  to  the  executor  be  pecuniary  (b),  or  spe- 
cific (c)  ;  and  it  has  been  determined  on  the  one  hand,  that  a 
direction  to  the  executor  to  reimburse  himself  his  expenses  (d), 
and,  on  the  other,  that  as  a  general  absolute  legacy,  without 
reference  to  its  being  expressed  as  a  remuneration,  is  to  be  re- 
garded as  a  compensation  for  the  trouble  which  he  must  take 
in  executing  the  duty  imposed  on  him  (e),  the  same  is  a  suf- 
ficient indication  of  intention  to  exclude  him  from  the  resi- 
due (/).  But,  it  may  be  observed,  that  a  legacy  to  an 
executor  will  not  have  the  double  effect  of  satisfying  a  debt 
due  from  him  to  the  testator,  and  of  thus  defeating  him  of 
his  legal  right  (g). 

It  is  not,  however,  to  such  cases  as  those  to  which  we  have 
already  alluded  that  the  raising  of  a  presumption  against  the 
executors  legal  right  is  confined :  for,  whenever  the  tenor  of 


(y)  1   Yes.  jun.  66^  note  in 
Kennedy  v.  Stainsby, 
(z)  19  Yes.  648. 
{a)  3  Yes.  &  Bea.  278  ;  17  Yes. 

443- 
{b)  Foster  v.    Muntt  1  Yern. 

473,  and  cases  just  cited. 

(c)  Randall  v.  Boakey,  9  Yern. 
495 ;  Southcot  v.  Watson^  3  Atk. 
8a6;  Martin  v.  Rebow,  1  Bro. 
C.  C.  154 ;  Holford  v.  JVood^ 
4  Yes.  76. 

{d)  Dalton  v.  DeaUf  2  Bro.  C. 
C.634. 


(<)  la  Yes.  309;  see  Selby  v. 
JVood,  10  Yes.  71,  and  Lynn  v. 
Beaver^  i  Turn.  R.  63. 

{/)  Vachell  v.  Jefereys^  Pre. 
in  Cha,  170 ;  Fetit  v.  Smithy  1  P. 
Wms.  7 ;  Farrington  v.  Knight' 
ley^  1  P.  Wms.  544 ;  3  Atk.  228; 
Langham  v.  Sanford^  17  Yes. 
435 ;  S.  C.  2  Meriv.  6. 

(g)  Mathews  v.  Mathexos^ 
2  Yez.  635;  and  see  Carey  v. 
Goodinge,  3  Bro.  C.  Clio. 
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the  will  is  of  a  nature  to  indicate  ati  intention  on  the  part  of 
the  testator  merely  to  impose  a  burthen^  and  not  to  confer  a 
benefit  (A);  as,  if  he  should  thereby  request  the  person  whom 
he  nominates  to  accept  the  office  (t),  or  show  that  he  has 
no  personal  regard  for  him  (ft),  as  by  appointing  to  be  his 
executor  the  person  who  at  his  death  should  be  minister 
plenipotentiary  from  the  United  States  of  America  (t),  or  the 
partners  in  a  mercantile  house,  not  by  their  individual  names, 
but  by  that  of  the  firm  (m) ;  the  presumption  would  not  arise* 

Where  there  are  two  or  more  executors,  an  express  decla- 
ration of  trust  (n),  or  a  bequest  of  the  residue  (o),  will,  in  like 
manner,  operate  as  an  exclusion :  and  the  gift  of  legacies 
will  have  the  same  effect  as  in  the  case  of  a  single  executor, 
subject  to  some  qualifications  which  we  shall  mention. 

If  the  legacies  to  them  be  pecuniary,  and  of  equal  amount, 
whether  given  as  a  compensation  for  trouble  (p),  or  gene- 
rally iq),  they  will  be  excluded :  but  it  is  doubtful  whether 
that  would  be  the  case  if  the  legacies  were  specific  and  of 
equal  value  (r).  If  legacies  be  given  to  some  of  them  only, 
no  presumption  mU  arise  therefrom  against  their  legal  claim, 
because  a  preference,  pro  tanto,  might  have  been  int^ided  by 
the  testator  (5).  And  a  similar  rule  exists,  and  a  correspond- 
ing observation  applies,  where  legacies  are  given  to  all  of 
them,  but  of  unequal  value  (t).    If  one  of  the  executors,  un- 


(fi)  10  Ves.  74;  Mungard  v. 
KcWy  3  Swanst.  1 19. 

(f)  Lord  North  v.  PurdoHy  s 
Vez.  495;  Giraud  v«  Hanintry^ 
3  Meriv.  150. 

(k)  12  Ves*  309. 

(/)  Urqukart  v.  King^  7  Ves. 

(fN)  De  Mazar  v.  Py^  4  Ves. 
€44. 

(n)  14  Ves.  198;  Sotrthaust 
V.  Bate^  a  Ves.  Sc  Bea.  396. 

(a)  NickoSs  V.  Crispin  and  au- 
thorities above  cited  p.  134. 
(p)  Foster  v.  Munt^  1  Vern. 


473;  Af(a^  V.  JCewm,  cited  1  P. 
Wms.  16a ;  1  Ves.  &  B.  277. 

(q)  Petti  V,  SmUh,  1  P.  Wms. 
7  ;  Carey  v.  Goodinge^  3  Bro. 
C.C.  110;  6  Ves.  64. 

(r)  Nisbett  v.  Murray ^  5  Ves. 
149 ;  3  Atk.  230. 

(«)  2  Atiu  222  ;  2  Ves.  29. 97. 
And  see  Chleswortk  v,  Brtrngtrift^ 
Prec.  in  Cba.  323;  Biskop  of 
Chyne  v.  Youngs  2  Vei.  91 5 
Johnson  v.  l\nst,  cited  2  Ves. 
167;  Grifiths  V.  HamUton,  19 
Ves.  298 ;  19  Ves.  648. 

(0  BatcheUar  v.  Searl,  %  Vern. 
736;  and  see  2  Atk.  ^9 ;  Bottker 
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der  the  usual  form  of  appointment^  be  consiraed  a  traatee  of 
the  residue,  the  others  must  be  so  Ukewise  (u) ;  and  the  ex- 
clusion of  one  will  be  the  exclusion  of  the  other  (x),  unless  a 
contrary  intent  appear  {y  )•  As,  prim^  facie^  executors  are 
joint  tenants  of  their  interest  in  the  residue,  upon  the  death  of 
either  of  them,  it  will  survive  (z)  to  the  other,  unless  it  has 
been  actually  divided  (a);  but,  if  it  be  given  to  them  as  tenants 
in  common,  it  will  of  course  be  otherwise ;  and  should  one 
of  them  have  died  in  the  lifetime  of  the  testator  the  survivors 
will  be  coilsidered  to  hold  the  proportion  of  their  deceased 
co^xecutor,  as  trustees  for  the  testator's  next  of  kin  (6). 

Before  we  proceed  to  the  next  subject  it  seems  desirable 
to  add  a  few  more  observations  in  relation  to  the  present, 
without  reference  to  the  number  of  executors  appointed, 
whether  one  or  more. 

Although,  as  we  have  seen,  a  gift  to  the  executor  or  execu- 
toTB  may  raise  the  inference  against  his  or  their  claim  to  the 
residue,  a  bequest  to  the  next  of  kin  will  not  rebut  the  same(c). 
And  generally,  if  no  intention  can  be  presumed,  this  court 
wiD  not  interfere  to  bereave  an  executor  of  the  benefit  of  his 
legal  right  in  this  respect :  and  therefore,  althoagh  they 
should  be  expressly  denominated  trustees  by  the  testator,  yet, 
if  it  should  appear  that  the  term  was  applied  with  reference 
to  specific  purposes  only,  they  would  be  permitted  to  have 
the  enjoyment  (d).    And,  although  where  a  trust  is  actually 


V.  Hunter^  l  Bro.  C.  C.  328 ; 
12  Vea.  309;  igVes,  648. 

(u)  8Ve8.  624;  l2Ve8.  308. 

(x)  White  V.  Evans f  4  Ves.  2 1 ; 
Sadler  v.  Turner,  8  Ves.  617 ; 
12  Ves.  308. 

(y)  WiiUamt  v.  «/(me«,  10  Ves. 

77- 
(z)  Prewen  v-  RdfCf  2  Bro.  C. 

C.  220;   BaLwyn  v.  Johnson,  3 

Bro.  C.  C.  464 ;  ^hiie  v.  Wil" 

HanUf  3  Ves.  Sc  Bea.  72. 

(a)  WUHngy.Bame^^T.Vlms. 

113- 

(b)  Page  v.  Page,  2  P.  Wms. 


489;  Painter  v.  Salisbury,  and 
Dawson  v.  Dalton,  cited  1  Ves. 
jun.  66. 

(c)  Kennedy  v.  Stainsby,  1  Ves. 
Jan.  66,  note;  Bayley  v.  Powell, 

2  Vcrn.  361 ;  Dacers  v.  Dewes, 

3  P.  Wms.  40 ;  Andrew  v.  Clark, 
2  Vez.  162  ;  2  Ves.  496  ;  Seley 
V.  fFood,  10  Ves.  71. 

(d)  Pratt  V.  Sladdtn,  14  Ves. 
193.  198;  and  see  Dawson  v« 
Clarke,  15  Ves.  409;  S.  C.  18 
Ves.  247,  and  observations  there- 
on,  2  Ves.  &  Bea.  398,  399. 
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raised/  but  the  purpose  is  indefinite,  the  executor  will  be 
excluded,  even  if  the  same  should  fail ;  it  is  otherwise  where 
from  the  indefinite  nature  of  the  purpose  it  is  to  be  inferred 
that  a  proper  trust  could  not  have  been  intended  (e).  And  even 
a  legacy  to  an  executor,  under  special  circumstances,  will  not 
exclude  him  (/) ;  if  it  be  consistent  with  an  intention  on  the 
part  of  the  testator  that  he  should  enjoy  the  residue  (g) :  as, 
where  the  legacy  is  of  an  interest  to  him  for  life,  or  for  a  cer- 
tain number  of  years,  and  the  subject  of  the  bequest  in  after- 
wards given  over  to  another  (A) ;  or  where  the  legacy  to  him 
is  an  exception  to  him  out  of  another  legacy  (t).  And, 
although,  if  a  testator  should  bequeath  all  his  personalty  to 
one  for  life,  and  should  charge  legacies  upon  certain  parts 
thereof  after  her  death,  and  should  appoint  her  executrix,  she 
paying  his  debts  and  funeral  expenses,  the  residue  would  be 
•  held  in  trust  for  the  next  of  kin  (A),  because  the  legacies  were 
charged  upon  part  of  the  property  only  (/) ;  yet,  if  a  bequest 
had  been  made  of  the  residue  of  the  estate  to  her  for  hfe,  and 
the  legacies  had  been  charged  upon  the  whole  thereof,  after 
her  death,  she  might  have  contended  that  she  was  entitled 
to  the  residue  subject  thereto,  as  well  as  to  the  interest  for 
life  (m). 

We  may  here  remark,  that  so  long  as  the  doctrine  of  this 
court,  with  regard  to  the  right  of  executore  to  the  residue  of 
personal  estate,  shall  stand  upon  its  present  footing,  it  will  be 
impossible  to  lay  down  any  rules  to  prevent  the  frequent  re- 
currence of  the  question  of  exclusion :  for,  as  it  is  always 
open  to  the  next  of  kin,  to  show  intention  from  the  particular 
words  of  the  will,  adverse  to  the  effect  of  the  legal  appoint- 


(e)  See  Morice  v.  Bishop  of. 
Dtti^i,  9  Yes.  399;  S.  C.  lo 
Ves.  533. 

(/)  3  Vez,  97 ;  4  Ves.  739 ; 
7  Bro.  P.  C.  511 ;  and  4  Bro.  C. 
C.  351 ;  Lynn  v.  Beaver^  1  Turn. 

R.63. 

(g)  1  Bro.  C.  C.  333 ;  7  Bro. 
P.  C.  51  i  ;  s  Ves.  jun.  80. 

(h)  Lady  Grmvilk  v.  Duchess 
of  Beaufort,  s  Vern.  648  ;  S.  C. 


1  P.  Wms.  114;  and  see  3  Vez. 
39 ;  1  Bro.  P.  C.  105 ;  1  P.Wms. 
551;  3  Atk.  330  (note). 

(t)  3  Vez.  39;  4  Vez.  731  ; 
Griffith  V.  Rogers,  Piec  Cha. 
331;  Newstead  v.  Johnston,  a 
Atk.  45* 

(Ar)Dicil«¥.Laffi^erf,4Ve8.7S5. 
(/)  4  Ves.  731. 

(w)  4  Ves.  731 ;  and  see  Hos- 
kins  v.  Hoskins,  Prec,  Cha.  363. 
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ment  of  executor,  the  circumstances  from  which  it  may  be 
endeavoured  to  deduce  that  intention  may  be  infinitely 
various.  Some  Judges  have  been  disposed  to  yield  to 
very  slight  indications  of  intention  against  the  executor,  and 
almost  to  put  him  upon  proof  of  an  intention  in  his  favour  (n) ; 
and  some  have  been  inclined  as  much  the  other  way  (o) :  but 
the  modem  doctrine  is  that  the  executor  shall  take  bene- 
ficially.  unless  there  be  a  strong  and  violent  presumption 
against  it  (p). 

In  the  same  manner  as  this  courts  on  questions  of  satisfac-> 
tion  and  substitution^  to  which  we  have  adverted,  will  receive 
parol  evidence  to  repel  the  presumption  against  the  prima 
facie  legal  right  (5^),  it  will  admit  clear  and  strong  proof  (r)  of 
the  same  kind,  to  show  the  testator's  intention  that  the  ex- 
ecutor should  take  beneficially  (s).  Such  evidence,  however, 
is  not  allowed  to  control  the  directions  of  the  wil\{t)j  but 
only  to  oppose  the  presumption  (t/),  and  thus  to  support  the 
legal  effect  thereof  (x J,  although  it  will  then  be  admitted  in 
support  of  that  presumption  (y).  And  it  is  observable  that 
evidence  of  declarations  by  the  testator,  whether  made 
before,  at  the  time  of,  or  after,  the  execution  of  his  will, 
is  admissible  to  prove  his  intention  (z) ;  but  that  proof 
of  those  which  were  prior  or  subsequent  thereto  is  of  very 
little  weight,  as  compared  with  such  as  were  cotempo- 
raneous(a). 

Another  species  of  constructive  trust  arising  upon  wills  is 
that  which  is  comprehended  under  the  term  resulting  trusts. 
These,  as  we  have  seen,  comprise  a  branch  of  implied  trusts 
upon  deed,  but  the  rules  upon  the  subject  of  wills  with 

(n)  14  Ves.  197.  and  see  fVhite  v.  fVilliams,  3  Ves. 

(o)  1  Bro.  C.  C.  330.  &  Bea.  72. 

ip)  See  14  Ves.  197;  s  Ves.  (a)  14  Ves.  322;  and  see  ^Fi/- 

JQD.  471 ;  sVez.  96.  496;  2Atk.  liams  v.  Jones,  10  Ves.  77. 

45;  4  Ves.  729.  (x)  Langham  v.  Sanfordy  1 7  Ves. 

(7)  5  Madd.  360.  435 ;   S.   C.  2   Meriv.  6 ;  and 

(r)  19  Ves.  643.  19  Ves.  641. 

(*)  7  Ves.  229  ;  and  see  2  Atk.  (y)  BishopofCloynev.  Young, 

69 ;  CUnnell  v.Lewthwaite,  2  Ves.  2  Vez.  91 . 

jun.  465,  and  cases  there  cited  ;  {^)  7  Ves.  518. 

Lynn  V.  Beaver,  1  Turn.  R.  63.  (a)  2  Meriv.  23  ;  1 9  Vea.  650. 


(/)  1 7  Ves.  442  ;  19  Ves.  643 ; 
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reteTence  thereto  are  somewhat  different,  itk  cotidequence  ot 
the  pecuFiar  nature  of  instruments  of  the  lattef  kind ;  for,  iti 
equity,  the  testator's  intention  is  as  effectual  to  pass  his  pro- 
perty by  them,  as  a  declaration  of  trust,  or  the  payment  of  a 
consideration,  is  to  give  complete  operation  to  lin  instrument 
of  the  form,er  description.  Hence  the  beneficial  interest  in 
tliat  property  disposed  of  by  v?ill  can  alone  result,  which  is 
not  expressly,  effectually,  and  absolutely,  given  in  such 
manner  as  to  vest  such  interest  in  the  donee  at  law  (a). 
Where  it  is  so  given,  it  of  course  becomes  the  property  of 
the  devisee  or  legatee :  but,  where  the  testator  does  not  con- 
fine his  disposition  to  this  simple  mode  of  gift,  but  declares 
a  trust  for  the  purpose  of  conferring  a  psui;  of  the  beneficial 
interest  therein  upon  his  donee,  and  does  not  devise  or 
bequeath  the  rest  of  it,  such  residuary  equitable  interest  will 
result,  in  the  instance  of  real  estate,  to  the  testator's  heir-at- 
law  (b) ;  in  that  of  personalty  to  his  next  of  kin  (c).  And, 
upon  similar  principles,  if  the  trust  should  be  upon  a  future 
contingency,  the  intermediate  profits  would  result  ((2).  It 
has  been  said  that  this  rule  admits  of  several  exceptions  (e) ; 
but  as  the  instances  afforded  do  not  appear  to  bear  that 
character,  but  to  depend  upon  the  doctrine  of  conversion, 
a  subject  already  hinted  at,  but  which  will  be  more  inlly  con- 
sidered hereafter,  as  the  means  of  creating  a  new  equitable 
interest  in  property,  we  shall  not  further  observe  upon  them 
here,  than  by  stating,  that  such  interest  is  subject  to  the  rules 


(a)  See  Hawkins  v.  Chappel^ 

1  Atk.  6ai ;  Hill  v.  Bishpp  of 

London,  i  Atk.  618;  Coningham 
'  V.  Mellishp  Prec  Cha.  3 1 ;  Rogers 

V.    Rogers,    3    P.  Wtns.    193; 

MaUabar  v.  MaUabar,  Ca.  t^tnp. 

Talb.  78  ;  Wright  V.  RffW,  1  Bro. 

C.C.  61. 

(6)  Lord  Uohart    v.  Countess 

of  Suffolk,  a  Vern.  644;    1  Atk. 

619,  Sanders's  Ed.  (note  1);  Ro* 

binsonv.  Taylor^  1  Ves.  juh.  44  ; 

S.  C.  2  Bro.  C.  C.  589  ;  itans- 
field  V.  Habergham,  10  Ves.  273; 

Stanley  v.  Stanley,  16  Ves.  491 ; 


Nash  V.  Sndtk,  17  Ves.  188; 
Chambers  v.  Brailsford,  18  Vea« 
368 ;  S,  C.  2  Meriv.  25 ;  19  Ves. 
652 ;  Hill  V.  Cotk,  1  Ves.  & 
Bea.  173. 

(c)  Robinson  v.  Taylor,  s  fero. 
C.  C.  589 ;  S.  C.  1  Vefi.  Jan.  44 ; 
15  Ves.  416  ;  18  Ves.  255. 

(d)  Hopkins  v.  Hopkins,  Ca. 
temp.  Talb.  44;  S.  C.  1  Atk. 
581  ;  1  Ves.  268 ;  Butler's  Co. 
Litt.  271,  b.  note  (1),  VII.  a; 
3  Ves.  725 ;  Aspinall  V.  Petvin, 
1  Sim.  &  Stu.  544. 

•   (e)  i  Atk.  619. 
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of  le^ultiqg  trusts^  according  to  its  newly-acquired  character, 
whetl^er  that  be  real  or  personal  (/). 

A  -distinction  has  already  been  adverted  to  (g),  between 
the  limitation  of  a  charge  and  of  a  trust;  and  it  is  here  to  be 
observed,  that  if  ^  devise  of  real  estate  were  made  to  A.  and 
his  heirs,  charged  with  an  encumbrance  for  the  payment  of 
debts  (A),  or  pf  legacies  (s),  or  the  effectuation  of  other  spe- 
cified objects  (A),  it  would  be  considered  as  a  devise  to  him 
of  thp  beneficial  interest,  subject  to  the  fulfilment  of  the  par- 
ticular purpose ;  but,  that  if  it  were  upon  trust  to  satisfy 
such  encumbrance,  it  would  be  regarded  as  a  devise  for  a 
particular  purpose,  without  an  intention  to  confer  upon  him 
9pj  beneficial  interest :  and  if  the  particular  purpose  should 
not  in  the  former  case  exhaust  the  beneficial  interest,  the 
surpli^  would  accrue  to  the  devisee  ij)  \  whereas  if  that  should 
happen  In  the  latter  instance  it  would  result  to  the  testator's 
l>eir  (in).  And  here  we  may  notice  an  extremely  nice  dis- 
tinction, although,  perhaps,  it  is  not  very,  easy  of  application, 
that  if  the  estate  should  have  been  given  to  the  devisees  be- 
nefi9ially,  but  in  such  a  way  that  a  charge  is  to  be  created  by 
the  act  of  ano^er,  raising  a  question  between  that  person  and 


(/)  This  proposition  will  be 
supported  by  the  authorities  which 
we  shall^  cite  on  the  subject  of 
conversion;  and  see  twpra^  p. 95. 

(g)  Stipra,  p.  103. 

'(^^  Countess  of  Bristol  v.  Hun- 
gerfordj  2  Vern.  425 ;  Starkey 
▼•  Brooks,  1  P.  Wms.  390. 

(f)  Randall  v.  Bookey^  2  Vern. 
435;  City  of  London  v.  Garway, 
4  Vern.,571. 

(A:)  Leslie  v.  Duke  of  Devon' 
shire,  2  Bro.  C.  C.  188 ;  Robin* 
son  V.  Taylor,  2  Bro.  C.  C.  589 ; 
S.  C.  1  Ves.  jun.  44 ;  Spinks  v. 
Lew,  3  Bro.  C.  C.  355  ;  Sher- 
rard  v.  Lord  Harborough,  Ambl. 
165. 

(/)  4  Ves.  811  ;  King  v. 
Venison,  1  Ve^.  &  B.  960.  See 


Watkins  v.  Cheek,  2  Sim.  &  Stu. 

199- 
(m)  Randall  v.  Bookey,  2  Vern. 

425 ;  City  of  London  v.  Garway, 

2  Vern.  57 1 ;  Countess  of  Bristol 
V.  Hungerford,  2  Vern.  645,  (but 
see  S.  C.  Prec.  in  Cba.  81 ;  and 

3  P.  Wms.  194,  note);  Starkey  v. 
Brooks,  1  P.  Wms.  390 ;  Stone- 
house  V.  Evelyn,  3  P.  Wms.  256 ; 
1  Atk.  619;  Leslie  v.  Duke  of 
Devonshire,  2  Bro.  C.  C.  188; 
Sherrard  v.  Lord  Harborough, 
-Ambl.  165 ;  Ualiday  v.  Hudson, 
3  Ves.  210 ;  10  Ves.  280 ;  Berry 
V.  Usher,  11  Ves.  87;  12  Ves. 
416 ;  Kellett  v.  Kellett,  1  Ball  & 
B*  533 ;  and  cases  cited  1  Ves.  & 
B.  265 ;  Jofies  V.  Mitchell,  1  Sim. 
&  Stu.  290. 
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the  devisees,  the  heir  will  have  no  claim ;  whereas  if  the  de^ 
visor  should  have  himself  created  the  charge,  and,  to  the 
extent  thereof  appear  on  the  face  of  the  will  not  to  have 
given  the  estate  to  the  devisees,  it  will  to  the  extent 
of  that  charge,  the  particular  object  failing,  go  to  the 
h'eir(n). 

And  analogous  principles  to  those  just  stated  with  reference 
to  charges  upon  real  estate,  seem  to  apply  (o)  between  a  le- 
gatee of  personalty  subjected  to  a  charge,  and  the  testator's 
next  of  kin ;  whether  the  former  claimed  under  an  actual 
bequest  (p),  or  as  executor  by  virtue  of  his  legal  right  to  the 
residue  (g). 

A  testator  by  his  will  gave  to  A.  and  B.  all  his  estate  and 
effects,  to  hold  the  same  to  them,  their  heirs,  executors,  ad-* 
ministrators  and  assigns,  upon  trust,  in  the  first  place,  to  pay, 
and  charged  and  chargeable  with,  his  debts,  funeral  expenses, 
and  legacies,  and  appointed  A.  and  JB.  his  executors :  upon 
the  question,  whether  the  words  "  upon  trust  *'  were  intended 
to  mean  "  charged  and  chargeable/'  or  the  words  "  charged 
and  chargeable  "  to  signify  **  upon  trust ;"  it  was  held  that 
tlie  former  was  the  proper  construction,  and,  consequently, 
that  the  executors  were  entitled  to  the  beneficial  interest  in 
the  projperty,  subject  to  the  charge  (r).  Where,  however,  a 
testator  gave  two  legacies  toii.,  and  B.  to  be  applied  to  cer- 
tain purposes,  and  equal  legacies  of  stock  to  them,  and  gave 
to  them  all  his  property,  both  real  and  personal,  upon  the  trust 
to  pay  certain  annuities,  and  appointed  them  executors 
of  his  will,  upon  the.  trust  that  they  should  devote  all  his  said 
property  to  the  payment  of  his  debts,  and  all  the  legacies 
and  annuities  given  by  him;  it  was  declared  that  A.  and  B. 
having  been  expressly  appointed  executors  in  trust,  and  hav- 
ing-equal  legacies  of  stock,  were  trustees  both  of  the  real  and 

(n)  19   Ves*   363;    and    see  C.  C.  409;  Hamleif  v.  Gilbert, 

Levett  V.  Needham^  a  Vera.  138,  i  Jac.  R.  354. 

and  Emblyn  v.  Freeman^  Prec*  (p)  i3  Ves.  357. 

Cha.  541,  there  cited.  (q)  2  Ves.  &  B.  399;  and  see 

(o)  Robinson  v.  Taylor ^  2  Bro.  Gibbs  v.   Rvmsey^  2  Ves.  &  B. 

C.  C.589,  S.  C.  1  Ves.jun.  44;  294. 

Spinks  v.  LevnSy'^  Bro.   C.  C.  (r)  Dawson  v.  Clarke,  15  Ves. 

355;  Middleton  v.  Cater ^  4  Bro.  "409,  S.  C.  18  Ves.  247., 
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personal  estate ;  and  that  so  much  of  the  property  uudis- 
posed  of  by  the  testator  as  was  real  estate  resulted  to  his 
co-heiresses,  and  so  much  as  was  personalty^  to  his  next  of 
kin (5). 

It  remains  to  be  observed,  that  where  the  testator  has  de- 
clared a  trust  which  is  void  (^),  or  has  expressly  or  impliedly 
raised  a  trust,  which  either  wholly  (u)  or  partially  (x)  fails;  so 
much  of  the  equitable  interest  as  it  Applied  to  results  (y). 
And  therefore,  by  way  of  example,  if  such  a  devise  of  a  trust 
in  lands  were  made  as  would  be  void  (z)  by  the  statute  of 
mortmain  (a),  or  a  bequest  of  personal  estate  to  an  attesting 
witness  of  the  will,  which  would  be  void  (6)  by  the  statute  of 
George  the  Second  on  that  subject  (c);  or  if  there  were  a 
devise  of  a  trust  {d\  or  a  bequest  (e),  and  the  donee  should 
die  before  the  testator;  the  beneficial  interest  in  the  realty 
would  result  to  the  testator's  heir,  and  that  in  the  personalty 
would  go  to  his  residuary  legatee,  or  to  his  executors,  upon 
principles  already  mentioned,  or  would  result  to  his  next  of 
kin(/).  But  it  is  to  be  observed,  that  if  the  bequest  were 
itself  residuary  it  would  not  fall  into  the  residue,  but  would 


(*)  S&uihousev.  Bate,  2  Ves.&         (z)  Middkton  v.  Catcr^  4  Bro. 

Bea.  396.  C.  C.  409. 

(t)  De  Costa  v.  DePas,  Ambl.         (a)  9  Geo.  2,  c.  36. 
228;  Corbyn  v.  French^  4  Ves.         (fi)  Lees  \,  Summersgill,  l^Ves. 

418.  508. 

(«)  Jckrcgd  V.  SmthsoHy  1  Bro, "      (^)  ^5  Geo.  2,  c.  6. 
C.  C.  503,  S.  C.   Dick.  566;         (^  ^'"^'^*'^-  e/oxfcw,  4  Madd. 

Spink  V.  Lewis,  3  Bro.  C.  C.  355 ;  ^^"^^ 

4  V68,  811 ;  Dunnage  v.  White,         (^)  Birkhead v.  Coward,  2  Veui. 

1  Jac&  W  583.  '^^^'  ^^^^'  ^-  Batchelor,  3  Bro. 

.  C.  C.  28;   I  Ves.  &  Bea.  389; 

(T)  LesUe  v.  Duke  of  Devon^  SJcrymsher  v  NoHhcate,  i  SwansU 

shire,  2  Bro.  C.  C.  187 ;  Chambers  -gg 

v.  Brailsfard,  2  Meri v.  25 ;  S.  C.         ^  jr^  ^^e  Costa  v.  De  Pas,  Ambl. 

18  Ves.  368  ;  19  Ves.  652 ;  Smith  ^28 ;  Gibbs  v.  Ramsey,  2  Ves-A 

v.  Ciaxton,  4  Madd.  484.  e^a.   294 ;  Smith  v;  Claxton,  4 

{y)  Cruse  v.  Barley,  3  P.jWn|8.  Madd.  484 ;  Birkhead  v.  Coward, 

20«    and  cases    referred    to     in  2  Vern.  116;  Bennet  v.  Batchelor^^ 

Cox's  Edit.  p.  21,  note.  3  Bro.  C.  C.  28. 
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go  to  the  execi^tors  either  beneficiilly^  or  lYi  tnifit  for  the  nt^t 
of  kin  (g). 

We  have  already  noticed  the  distinction  between  Tested 
and  contingent  legacies  which  arises  from  the  times  of  the 
gift  and  of  the  payment  beii^g  different :  but  it  is  to  be  re- 
marked, that  as,  with  reference  to  legacies  of  that  kiiid,  this 
court  seeks  uniformity  in  its  doctrines  with  those  of  the  Ec- 
clesiastical Courts  (A);  whilst,  in  respect  of  realty « it  adheres 
to  the  rules  of  the  common  law  (t);  that  distinction  ddes 
not  prevail  in  equity  with  respect  to  legacies  which  ate 
charged  upon  real  estate.  As  a  general  rule  (A:),  if  such 
property  should  be  devised  upon  trust,  or  charged  by 
will  widi  the  payment  of  legacies  at  a  future  time,  and  the 
donee  should  die  before  that  period,  they  would  not  be 
raised  but  would  sink  into  the  estate,  or  result  for  llie  be- 
nefit of  the  devisee  or  heir,  according  as  the  beneficial  in- 
terest in  the  property  subject  thereto  might  be  a  charge  or  a 
trust  (/)•  And  if  the  fund  should  be  of  a  mixed  nature  the 
same  rule  would  prevail  as  to  the  real  estate,  if  the  persc^alty 
which  would  be  first  applied  should  not  be  sufficient  fdr  the 
payment  of  the  legacies  (m).  This  diversity  of  construction, 
where  the  legacy  is  out  of  real  estate,  from  that  where  it  is 
out  of  personalty,  of  course  does  not  prevail  where  the  tes- 
tator's intention  is  against  it  (n).  And,  where  the  reason 
that  the  gift  and  the  time  of  payment  are  not  simultaneous 
arises  from  the  circumstances  of  the  estate,  and  hot  from  the 


(g)  Shymsher  v.  Northcote, 
1  Swanst.  566 ;  S.  C;  1  W.  C.  €• 
248 ;  Woollet  V.  Harris,  5  Madd. 
452  ;  Vezey  v.  Jamson,  i  Sim  & 
Stu.  69  ;  Wilkinson  v.  Atkinson^ 
1  Turn.  R.  255;  Ommaney  v. 
Butcher,  l  Turn.  R.  260. 

(&)  1  Atk.  486.  513;  3  Atk. 

333. 
(t)  1  Atk.  4  86. 

(k)  2  Atk.  132. 

(f)  Pawletv.  Pawki,  2  Ventr. 

i66 ;  Paukt  v.  Paulet,  1  Vcrn. 


204,  321 ;  Duke  of  Chandos  y- 
Talbot,  2  P.  Wms.  601;  and 
cases  cited  in  Cox's  Ed.  p.  612, 
note ;  Prowse  v.  Abingdon,  1  Atk. 
482;  3  Atk.  320, 321  ;  Pearcey. 
Loman,  3  Ves.  135 ;  6  Ves.  383. 

(m)  Jennings  v.  Looks,  2  P. 
Wms.  277  ;  Duke  of  Ckandos  v. 
Talbot,  2  P.  Wms.  601  ;  Prfmse 
V.  Abingdon,  1  Atk.  482 ;  Rof" 
nish  y.  Martin,  3  Atk.  330.  ' 

(n)  King  v.  Withers,  Ca.  temp. 
Talb.  117;  3  Atk.  321. 
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circumstances  of  the  legatee,  it  will  likewise  be  held  to  have 
vested  before  the  latter  period,  and  the  same  consequences 
will  ensue  as  in  the  case  of  a  personal  bequest  (o). 

Andf  it  is  to  be  remarked,  that  a  mere  testamentary  gift  to 
the  heir  (p),  or  to  the  next  of  kin  (g),  will  not  prevent  a  re- 
sulting trust  for  his  or  their  benefit.  And  with  regard  to  the 
division  of  personal  property  among  the  next  of  kin,  where 
it  results  under  the  circumstances  before  mentioned,  it  is  not 
jBtlways  made  according  to  the  rules  which  would  have 
applied  to  it  in  case  pf  intestacy ;  but,  whether  there  be  a 
custoip,  or  not,  will  be  made  according  to  the  Statute  of  Dis- 
tributions (r). 

In  considering  the  subjects  of  advancement,  and  of  an 
executor's  right  to  the  residue  of  his  testator*s  personal 
estate,  we  have  seen  that  parol  evidence  may  be  adduced  to 
rebut  a  resulting  trust ;  in  the  one  instance,  by  sustaining  the 
inference  arising  from  the  duty  of  a  parent  to  provide  for  his 
child;  in  the  other,  by  supporting  the  presumed  intention  of 
the  testator.  And,  from  what  has  been  formerly  stated  ($), 
it  must  have  appeared  that  a  resulting  trust  is  not  within  the 
statute  of  fi;auds  {t),  A^d  it  being  obviously,  from  its  na- 
ture, a  mere  equity,  thej^e  se^nis  no  reason  to  doubt  that  the 
same  may  in  all  cases,  whether  in  respect  of  real  or  of  per- 
sonal estate,  be  rebutted  by  parol  evidence  (t/). 


(o)  King  V.  WitherSf  Ca.  temp. 
Talb.;  S.  C.  Prec.  Cha.  34^' 
Lcmther  v.  Condon,  2  Atk.  127  > 
Sherman  v.  Collins,  3  Atk.  319; 
and  notes  to  these  two  last  cases 
in  Sanders's  Edit,  of  Atkyns. 

(p)  Starkcy  v.  Brooks,  1  P. 
Wms.  390;  Randall  v.  Bookty, 
Prec.  Cha.  16s. 

(y)  12  Ves.  310. 

(r)  Lawson  v.  Lawsonj  7  Bro. 


P.  C.  511;  14  Ves.  324;  and 
see  Wilkinson  v.  Atkinson,  1  Turn. 
R«  255;  Fitzgerald  v.  Field,  1 
Russ.  R.  416. 

(s)  See  above,  pp.  81.  83.  89. 

(t)  29  Cha.  2,  c.  3. 

(u)  See  Countess  of  Gainsborough 
v.  Earl  of  Gainsborough,  2  Vero. 
852,  and  the  cases  there  cited; 
and  Lake  v.  Lake,  Ambl.  126. 
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SECTION  THE  THIRD. 


OF   TRUSTEES. 


Before  we  conclude  the  observations  upon  trusts,  which 
it  has  been  thought  proper  to  make  in  this  part  of  our 
Treatise,  we  have,  notwithstanding  the  length  to  which,  from 
the.  great  importance  of  the  subject,  they  have  already 
extended,  to  offer  some  remarks  successively  upon  the  nature 
of  the  oflSce  of  trustees,  and  the  duties  and  liabilities  to 
which  they  are  subject,  and  upon  the  appointment  of  trus- 
tees by  this  court. 


I. — OF   THE   OFFICE    OF   TRUSTEE^. 

From  what  has  been  already  stated,  it  will  appear  that 
trustees  may  be  appointed  for  the  effectuation  of  very  multi- 
farious purposes;  and  it  requires  but  little  discernment  to 
perceive  that  the  fulfilment  of  such  purposes  is  often  attended 
with  great  difficulty  and  trouble.    A  trust,  however,  being 
regarded  in  this  court  as  a  burthen  upon  the  conscience  of 
the  person  to  whom  its  performance  is  confided,  and  not  to 
be  undertaken  upon  mercenary  views,  it  is  accounted  to-be 
merely  honorary  (a).    Upon  this  consideration,  and  because 
it  would  manifestly  be  dangerous  to  the  interests  of  the  per- 
sons beneficially  entitled  to  the  property,  to  allow  the  trus- 
tees a  discretionary  power  of  remunerating  themselves,  and 
extremely  difficult,  if  not  impossible,  to  ascertain,  in  general 
cases,  with  reference  to  the  condition  of  the  trustee,  the  cir- 
cumstances of  the  cestui  que  trusts,  and  the  value  of  the  pro- 
perty, the  quantum   of  compensation   which   ought  to  be 
allowed  him  for  his  management  (i),  it  has  been  established 
as  a  general  rule  that  he  shall  not  be  allowed  any  remunera* 

(a)  2  Atk.  60.  (6)  3  P.  Wms.  ^51. 
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tion  for  his  care  and  trouble  (c).  If,  however,  a  trustee 
should  find  it  requisite  to  employ  a  bailiff  (d),  or  a  solici*- 
tor  (e),  or  an  accountant  (f),  he  would  be  justified  in  de~ 
fraying  the  expenses  thereby  incurred,  out  of  the  estate  (g) ; 
but,  it  may  be  worth  remark,  that  neither  of  them  would  by 
such  employment  be  constituted  a  creditor  against  the  pro- 
perty (A);  and  that  he  is  entitled  to  indemnify  himself  gene- 
rally for  all  the  reasonable  expenses,  costs  and  damages  (t), 
to  which  he  may  be  put  in  the  performance  of  the  trust 
reposed  in  him  (k).  Tliese  observations  of  course  apply  to 
executors  and  administrators;  and  therefore  a  surviving 
partner,  who  was  the  executor  of  one  deceased,  was  declared 
not  to  be  entitled  to  any  remuneration  in  respect  of  his  time 
and  labour  devoted  to  the  carrying  on  of  the  trade  (/)•  An 
executor,  however,  appointed  in  India,  being  considered  as 
an  agent,  is,  according  to  the  practice  there,  allowed  a  com- 
mission upon  his  receipts  and  payments  (m) ;  but  agents  in 
England  appointed  executors  are  not  entitled  to  commission 
upon  remittances  from  India  by  the  testator,  not  received 
until  after  his  death  (n). 

It  has  now  become  a  frequent  practice,  particuligrly  in 
the  instance  of  wills,  to  secure  a  remuneration  to  trustees 
for  their  care  and  trouble  in  the  execution  of  the  trusts :  and, 
where  the  gift  to  them  is  not  specific,  but  consists  merely  of 


(c)  Robinsan  v.  Pett,  3  P. 
Wins.  249;  and  see  Chambers 
v,  Goldwiny  5  Ves.  834 ;  9  Ves. 
254;  1  Ball  &  B.  189;  5  Madd. 

90. 

(rf)  BanUhon  v.  Hockmore, 
1  Vera.  316;  and  see  3  Atk. 
518. 

(e)  Macnamara  v.  Jones^  Dick. 

597. 

(/)     Henderson    v.    M*Iver, 

3  Madd.  375. 

(g)  fVUkinson  v.  Wilkinson, 
2  Sim.  6c  Stu.  237. 

(k)  WornM  v.  Hafford,  8 
Ves.  4. 


(t)  2  P.  Wms.  455.  Hutnphrys 
V.  Mo9rey  2  Atk.  108,  and  note 
thereto  in  Sanders's  edit  of  At- 
kyns;  Hide  v.  Haywood,. 2  Atk. 
126;  5  Madd.  90. . 

(k)  6  Ves,  497 ;  8  Ves.  8. 

(/)  B^rden  v.  Burden,  1  Ves. 
&  Beal  170;  but  see  Brown  v. 
Litton,  1  P.  Wms.  140. 

(m)  Chetham  v.  Lord  Audlcy, 
and  Fook  Y,'Larkins,  4  Ves.  72 ; 
Cockerell  v.  Barber,  1  Sim.  R. 
23.  And  see  Cockbumv.  Raphael^ 
2  Sim.  Sc  Sta.  453. 

(n)  Hovey  v.  Blakeman,  4  Ves» 
596. 
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Adusectionlbat'they^ihall/be  paid  lor  tbe  same,  -this  court, 
.alAough  it  wUl  atci  generally,  of  its  own  authority ,  decoee 
.them  an  allowance,  will  undertake  to  define  what  the^ 
j»asonab]y  deserve  (o). 

In  ftome  instances,  wherje  no  remuneration  is  provided, 
there  oevtainly  is  an  appearance  of  hardship  towards  the 
, trustees  bat  it  should  be  remembered,  that  as  the  appoint- 
ment is  arbitrarj  on  the  part  of  the  appointor,  it  is  not  com- 
pulso]^ om .that  of  the  appointee;  and  that  even  if  the  latter 
fShonld  liav-e  made  a  promise  to  undertake  the  trust,  he  would 
4iat  be  bound  1^  any  rules  of  this  oourt  ultimately  to  act : 
'aa4,  if  he  should  find  that  the  same  would  be  more  burthen- 
rfiome  than  he  had  been  induced  by  the  former  to  believe^  or 
be  attended  -with  -trouble  or  inconvenience  which  was  not 
.anti^pated  by  either  of  them  at  the  time  when  the  consent 
was  givei),  be  might,  without  the  breach  even  oF  a  moral 
'Obl^ation,  renounce  all  interference  in  its  execution  (p). 

:Aad  bene  k  may  be  observed^  that  if  the  .property  should 

ihave  been  vested,  «and  the  trust  reposed  in  him  by  a  deed  to 

which  he  was  made  a  party,  and  which,  as  such,  he  executed, 

Jbe  would  thereby  have  accepted  the  trust,  and  bound  himself 

to  its  performance;  and  that  the  same  consequence  would 

follow,  although  he  should  not  have  executed  the  deed,  if  he 

should  have:interfered  in  the  fulfilment  of  the  trusts  thereof: 

and  this  last  remark  applies  to  all  cases  of  trust  by  whatever 

instrument  eonf6md«(f ).    If,  however,  the  trustee  should  not 

'by  either  of  these  modes  have  accepted  the  irust,  he  would 

'be  no  more  responsible  than  as  if  he  had  not  been  named; 

•aud  if  tbe  property  had  been  cmiveyed  to  him  and  another 

in  trust,  it  woidd  be  considered  to  have  vested  in  the  latter 

solely  (f). 

It  seems  important  here  alsoto  observe,  in  relation  to  the 
'  opinion  which  fonnerly  prevailed,  that  a  disclaimer  by  a  deed 

(o)  Ettison  V.  Jirey,  i  Ves.  CMogan,   19  Ves,  635.    S.  C, 

111,      Wiikmion   v.  WUkinsmf  17  Ves.  485;    19   Ves.  638; 

o  Sim«<&  Stu.  337.  3  Meriv.  3. 

(p)  3  P.  Wms.  «5i;  %  JSch.  (r)   1  Ventr.  130;  3  Keble, 

& I^r.aaQ-  774 ;  «  Swanst  369 ;  5  Madd. 

(q)   Lord   Montfort    v.  Lord     438. 
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pa6Eri6g  the  propferty  ^otdd  be  ^tk  itoeepiJebiQe  of  tl^  ^ttA, 
and  therefore,  that  if  <mb  sho^d  f ^feal^e  to  hi^  ^o-mt^e 
who  had  Bold  the  estate,  h6  would  neveiifti'ete^  be  h6iJtiiA  fo 
join  m  a  tec&ipt  for  the  {mircha8e-4!&otxey>  as  h^  ^^Idd  ficft  fit 
the  ^aahe  time  transfi^r  that  p&A  of  the  tfa§t  Which  l^i^ted 
to  its  application  (t),  Itiat  tte  doct^riitie  which  i^W  %e^^s  to 
be  established  h,  t^t  the  ^et3t  of  %  t^ttveyahe^  "Wifli  i^ 
intent  to  disclaim  is  the  Bametts'a^ere  di6elaim6^,  ahd  'Ihtft 
the  trustee  is  thereby  exdnemted  hbia  Ibe  ^^iitheh  of  tb^ 
t)il0t<tf).  And  it  is  tvorthy  of  hodce,  lliat  if  a  tt^^tee  should 
di^  before  he  has  acted,  his  ^ept-esehtiOii^es  ^ouM  ne^ei^be- 
kss  be  entitled  to  the  rethutieratidn  provided  for  hitti  1h 
respect  of  the  care  ^and  -trouble  -n^essary  to  the  etitedtitibh  6( 
the  tmsto,  if  it  should  not  appear  that  he  efn  any  bccelsxon 
refuse  or  Neglected  to  undertake  the  same  (x).  Atii,Whe!te 
no  gift  by  way  of  compensation  has  beeh  made,  it  ^eems 
a  trustee  may  stipulate  tnth  the  cestui  que  trust  for  an  allow- 
ance  (y) ;  and  that  in  such  an  instance  this  court  may  be 
induced  to  make  a  grant  for  such  purpose,  upon  a  special 
case  being  made,  before  the  trust  is  accepted  (z). 

n. — OF  THE    I^UTISS   OT   T^jTUSTBAS. 


The  nature  of  a  trustee's  duty,  with  reference  to  the  limi- 
tations in  the  instrument  in  which  it  originates,  will,  in  a  great 
measure  appear  from  what  has  been  already  stated,  and  par- 
ticularly when  the  reader  is  reminded  that  it  consists  in  the 
due  perception  and  application  of  the  profits,  the  execution 
of  estates,  and  the  protection  of  the  property.  The  applica- 
tion of  the  profits  must  of  course  be  according  to  the  instru- 
ment declaring  the  trust,  or  to  the  equities  of  the  parties; 
the  execution  of  estates,  where  the  trusts  are  executed,  must 

(t)  Creroe  v.  Dicken,  4  Ves.  97.  (x)  Brydges  v.  Woiton,  1  Ves. 

(ti)    Nidoson  V.  Wordsworth^  &  Bea.  134 ;  and  see  Harrison  v. 

2  Swanst.  365;  on  which,  al-  Rowley ,  4  Ves.  212, 

though  the  decree  was  taken  by  {y)  2  Atk.59, 60;  but  see  GouU 

consent,  there  is  a  very  valuable  v.  Fkctwood^^  P.Wms.  251,  Dote. 

judgment;  and  Adams  v.  TVnin-  (z)    Broeksopp   v.  Barnes,  ^ 

toHf  5  Madd.  435.  Madd.  90. 


L_ 
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be  according  to  the  lawful  direction  of  the  cestui  que  trust ; 
'Where  they  are  executory^  to  the  appropriate  conBtruction  of 
the  instrament  by  which  they  are  prospectively  created  :  and 
the  protection  of  the  property  is  the  maintaining  possession 
of  the  legal  estate  or  interest  which  is  vested  in  him  (a). 

There  are  instances^  however,  in  which^  in  the  absence  of 
express  or  implied  directions  for  the  management  of  the  pro- 
perty in  the  instrument  by  which  trustees  are  appointed,  this 
.court has  laid  down  rules  for  that  purpose,,  which  have  become 
ihe  foundation,  of  general  doctrines  on  the  subject.  Thus,  as 
it  has  long  been  established  that  a  lease  renewed  by  trustees 
is  subject  to  the  trusts  declared  upon  the  original  lease  {b), 
the  one  being  considered  as  merely  an  extension  or  continua- 
tion of  the  other  (0,  this  court  requires  them  to  renew,  unless 
.  it  should  be  contrary  to  the  interests  of  the  cestui  que  trusts  (d). 
Again,  this  court,  where  no  specific  mode  of  investing  trust- 
monies  is  fixed,  has  declared,  as  a  general  rule,  that  they 
shall  be  laid  out  in  the  purchase  of  three  per  cent  consoli- 
dated Bank  annuities  (e) ;  although,  it  must  of  course  yield, 
where  obedience  to  it  would  interfere  with  the  fulfilment  of 
the  trusts :  as,  for  example,  if  a  testator  were  to  give  the 
residue  of  his  personal  estate  to  his  executors,  in  trust,  to 
receive  the  dividends,  interests,  and  annual  produce  thereof, 
and  to  pay  the  same  to  his  nephew  during  his  life  in  equal 
half-yearly  portions  on  Lady-day  and  Michaelmas-day  in 
every  year,  the  fund  would  be  ordered  to  be  laid  out  in  the 
three  per  cent,  reduced  Bank  annuities,  the  dividends  upon 
the  former  stock  being  payable  in  January  and  July,  instead 


(a)  These  remarks  seem  to  be 
justified  by  the  tenour  of  the  au- 
thorities already  cited. 

(b)  Ketch  v.  Sandford^  usually 
called  the  Rtmford  Market  Case^ 
Sel.  Ca.  in  Cha.  6i.  KiUick  v. 
J7exfiey,46ro.  C.  C.  i6i.  Grifin 
y.  Griffin,  i  Sch.  &  Lefr.  353. 
Lord  Mentfort  v.  Lord  Cadogan, 
17  Ves.  485.  S.  C.  2  Meriv.  3  ; 
and  19  Ves.  635. 


(c)  Ambl.  719  ;  3  Meriv.  197. 

(d)  Lord  Milsington  v.  Earl 
ofMulgravCy  3  Madd.  491. 

{e)  Hancom^v.  AUen^  Dick. 
498;  and  Feai  v.  Crane^  Dick. 
499f  note*  5  Ves.  800 ;  7  Ves. 
151;  16  Yes.  114;  4  Madd. 
193.  ByrcKaU  v.  Bradford^  6 
Madd.  13. 


Ch.  1.   S.  3.]  OP   TRUSTEES.  I4I 

of  April  and  October,  in  which  the  latter  are  payable  (/)• 
And  here  it  may  be  noticed,  that^  under  very  special  cir* 
cumstances,  it  seems  this  court  would  allow  trust-monies  to 
be  invested  upon  real  securities  (g). 


III. — OF   THE    LIABILITIES   OF   TBUSTEES. 

Having  premised  these  few  remarks  upon  the  rules  which 
this  court  has  laid  down  for  the  guidance  of  trustees,  where 
the  trust  would  not  direct  them^  it  will  now  be  necessary  to 
discuss  their  liabilities,  not  only  with  reference  to  the  dere- 
Uction  of  their  duties  in  such  cases,  but  with  regard  to  trusts 
generally.  And  on  this  part  of  the  subject  our  observations 
with  respect  to  the  execution  of  trusts  will,  of  course,  in  the 
first  instance,  be  rather  of  a  negative  character  pointing  out; 
as  far  as  they  extend,  what  such  persons  are  bound  to  avoid. 
We  shall  afterwards  advance  from  the  consideration  of 
what  is  a  breach  of  trust,  to  its  consequences.  And  in  thus 
proceeding,  we  may  first  refer  to  their  liability  as  individuals, 
or  in  their  collective  capacity;  and  then  to  their  mutual 
relations  and  responsibility. 

1.  Of  the  indimdual  or  collective  ResponsibiKty  of  Trustees* 

The  consideration  of  this  branch  of  the  subject  maybe 
made  with  reference  to  the  distinction  already  hinted  at 
between  the  cases  of  breach  of  trust,  committed  independently 
of  any  specific  directions  given  for  the  conduct  of  the  trustees 
in  the  instrument  by  which  they  were  appointed,  and  those 
where  the  breach  of  trust  is  in  violation  of  specific  directions 
so  given. 

It  is  manifest  that  the  benefits  which  may  arise  from  the 
estate  ought  to  accrue  to,  and  be  enjoyed  by,  the  cestui  que 

(/)    Caldecott    v.    Cdtdecott^  v.  Redington^  ^Ves^^jgi.  Poore 

4  Madd.  18$;  and  see  Moody  v.  Hawker^  cited  4  Madd.  191; 

V.  Matthews  J  7  Ves.  174.  and   see   Norhury   v.  Ncrbury, 

(g)  1  P.  Wms.  141.    Pocock  4  Madd.  igi. 
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tfUfiiii  at|4  lieil^  it  ban  bapo^ie  a  general  i[ule^  thf^t  a  irvuitee 
ah(41  ^<i^t  1?^  %U9WQ<]x  either  cJirecUy  or  iQcIirepfly,,  to  p^rveit 
tjatje  fMiiweirfi  whic]i  an^e  frq^i  the  trust  to  bis  pwn  personal 
advantage  (A).  A  trustee  is  not  generally  allo^e4  to  become 
a  purchaser  of  the  trust-property,  so  as  to  gain  any  profit  by 
the  transaction  (i) :  and  this  courts  without  requiring  proof  of 
such  gain  by  the  trustee  (X;),  will,  at  the  instance  of  the  cestui 
que  trust,  if  he  did  not  concur  in  the  sale  (/);  or  has  not  sub* 
§eqqeptly  shown  his  acquiescence  therein  (m)j  and  applies 
^ithip  a  reasonable  tifne  to  impeach  it(ii),  declare  the  sale 
ta  be  ine£fectual  as  againpt  him  (p) ;  and  will  either  decree 
him  the  estiite^  and  a  re-conveyance  if  necessary  (p),  or  will 
direct  the  estate  to  be  put  up  again.  If  a  better  price  be 
obtaiaedi  it  iviU  give  to  the  cestui  que  trust  the  benefit  there- 
of (9),  whilst  if  better  cauDQt  be  got  it  will  I^old  the  trustee 
to  bis  purchase  (r). 

The  general  Fule«  th^t  d,  purcb^Be  by  a  trustee  froqa  himself 
]^  thus  ineifeotua)  ^  against  the  cestui  que  trust,  h^  its  rise 
in  the  4i/9ipulty  to  w.hipb  leveryco^rjb  of  justice  fnust  be 
siAject  ip  attempting  tp  ascertain  whether  the  foriiier  has 
apte4  fcofte^t^y  (§),  ft»d  tbe  general  pplicy  wbich  at  t,he  s^njtel 


(A)  See  Richardson  v.  Ch^nttan^ 
7  Bro.  P.  C.  324;  2  CoxR.  116; 
io,Vefi,4«Bt  uVi^,6gt, 

(i)  1  Turn.  R.  76;  and  see 
Whichciate  v,  L^wence,  3  Ves. 
740^  .1  Sim.jb  $tu,5Q7,  J^ey- 
noldf  V.  Janes,  2  ^m.  6c  Stu. 
206. 

(k)  8  Ves.  348  ;  9  Ves.  247 ; 
10  Ve8.  393  ;  13  Ves.  602. 

(/)  See  Randall  v«  Errington, 
10  Ves.  423;  13  Ves.  601 ;  3 
Swanst.  64. 

<jfn)  11  Yes.  226.  Morse  v» 
Royaly  12  Ves.  355 ;  3  Swanst. 
64. 81 ,  j^ote-  Jttdgms  V.  Cl^on, 
I  Buss.  R.  297. 

,   («)  Cmnpbtll  V.  Walker ^  5  Ves. 
678 ;  11  Ves.  226 ;  6  Madd.  154« 


(o)  1  Jac.  &  W.  59 ;  and  see 
Campbell  v.  Walker,  5  Ves.  678, 
jS^d  Cialm(sr  v,  Bradley,  1  Jac. 
&W.51. 

(p)  York  B^ildings  Compf  v. 
Mackenzie,  8  Bro.  P.  C.  42. 
Randall  v.  Errington,    10  Ves. 

423. 
(^  Fox  V.  Mackreth,  2  Bro. 

C.  C.  400.     Campbell  v.  Walker, 

6    Ves.    678.     S.  C.    intituled 

Sanderson  v.  Walker,    13  Ves. 

60k .     Watson  v.  Toone,  6  Madd. 

(r)   Lister  v.  Lister,  6  Ves. 

631. 

is)  8  Ves.  348,  340  i^  jo  Ves, 
385. 386 ;  n  Ves.  226;  5  Madd 
gi ;  1  Sim.  &  Stu.  566.^67. 
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time  exists  of  {>reventing  fraud  (/).  l^is  subject  will  again 
fall  under  consideration  hereafter  (n) ;  but,  it  is  desirable  to 
remark  in  this  place,  that  it  is  not  requisite,  in  order  to  induce 
this  court  to  interfere  in  the  manner  stated,  to  show  that  the 
trustee  has  been  actuated  by  any  corrupt  motive ;  and  that, 
although  in  the  case  of  a  purchase  by  a  trustee  from  his 
cestui  que  trust,  an  act  may  be  done,  which,  notwithstanding 
that  it  may  be  open  to  inquiry,  may  put  an  end  in  form  to  the 
relation  between  them,  and  if  the  purchase  stands,  relieye 
him  of  the  character  of  trustee,  and  Confer  on  him  that  of 
beneficial  owner,  he  cannot,  simply  and  immediately,  by  an 
act  of  his  own,  denude  himself  of  that  character  until  he  has 
performed  the  trust  (x). 

The  same  principle  applied,  and  the  same  rule  prevails  (y), 
where  a  trustee  of  a  renewable  lease  renews  it  for  his  own 
benefit^  although  the  lessor  should  have  refused  to  renew  to 
the  cestui  que  trust  (z);  and  the  advantage  which  may  arise 
from  the  transaction  will  enure  to  the  latter  (a)«  And  the 
same  doctrine  would  be  adopted  in  similar  oases:  for 
where  one  secured  an  annuity  for  the  life  of  A.,  upon 
tithes  held  under  a  renewable  lease,  it  was  declared,  upon  a 
renewal,  that  the  new  lease  was  subject  to  the  payment  of 
the  annuity  during  the  life  of  A.  (ft.) 

A  trustee  is  upon  like  grounds  prohibited  from  specula- 
ting with  the  trust -property,  or  applying  the  same  to  his  own 
advantage ;  and,  upon  his  so  doing,  is  accountable  for  any 
loss  that  may  occur  (c);  whilst,  if  any  gain  be  derived  there- 


{t)  6  Ves.  633 ;  6  Madd.  154. 

(u)  Wkelpdale  v.  Cooksony 
1  Vez.  Q.  S.  C.  5  Ves,  68a, 
note;  and  see  5  Yes.  682;  12 
Ves.  372.  Downes  v.  Graze" 
hrookf  3  Meriv.  200. 

(j:)  1  Jac.  &  W.  68. 

(y)  10  Ves.  386. 

(z)  Holt  V.  Hdt^  1  Ca.  in  Cha. 
190.  Kecch  V,  Sandfordy  Sel. 
Ca.  in  Cha.  61;  Ambl.  719; 
Tickering  v.  Vowks,  1  Bro.  C. 
C.  197 ;  Fitzgibbon  v.  Scaiilan, 
1  Dow  P.  C.  261. 


.(a)  Griffin  y.  Griffin,  i  Sch.  2^ 
Lefr.  352  ;  and  see  Featherston^ 
haugh  v.  Fenwick,  17  Ves.  298. 

{h)  See  MarwdH  v,  Ashe^ 
reported  1  Bro.  C.  C.  444,  note, 
and  7  Ves.  184.  Moody  v.  Mat» 
them  J  7  Ves.  174.  Winslaw  v. 
Tig^e,2  Ball&B.  195. 

(c)  WUkinson  v.  Stafford^ 
1  Ves.  jun.  32.  See  ByrchaU 
V.  Bradford,  6  Madd.  235. 
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from,  it  belongs  to  the  cestui  que  trust  (d).  And  the  latter 
may  make  election  whether  he  will  have  the  amount  of  the 
profits  thus  obtained,  or  of  the  capitalj  with  interest  thereupon 
at  five  per  cent(e);  and  if  it  cannot  be  determined  what  gain 
has  been  made,  this  court  will  at  once  decree  him  the  capital, 
with  interest,  generally  (/)  at  that  rate  (g).  And  it  may  here 
be  remarked,  in  illustration,  that  as  a  deposit  of  trust-monies 
by  a  trustee  with  his  banker  in  his  own  name  is  considered 
an  employment  of  them  beneficial  to  himself,  since  at  the 
least  it  may  tend  to  support  his  credit  (A),  it  appears,  that 
if  he  should  so  deposit  them  without  distinguishing  the  same 
from  his  own  property,  he  would  be  accountable  for  the  loss 
which  might  occur  thereupon  in  case  the  banker  should 
fail(t):  but,  it  seems,  that  in  a  hard  case  of  this  description 
the  court  would  not  compel  him  to  pay  interest  upon  the 
balance  lost  (k).  • 

The  instances  of  mismanagement  or  misapplication  of 
trust*prbperty,  to  which  we  have  adverted,  have  been  those 
in  which  no  specific  directions  were  given,  and  the  acts  of 
the  trustees  were  of  that  equivocal  nature,  that  if  not  plainly 
fraudulent^,  they  might  be  so  in  fact;  but  this  court  not  being 
able  in  all  cases  to  ascertain  the  motives  which  led  to  them, 
has  felt  itself  obliged,  in  order  to  protect  the  rights  of  the  per- 
sons beneficially  interested,  to  lay  down  general  rules  to  pre- 
vent their  commission.  It  is  obvious,  however,  that  there 
are  other  cases  in  which  no  specific  direction  has  been  given, 
and  in  which  the  trustee,  without  seeking  the  attainment  of 
any  private  advantage,  may  occasion  a  loss  to  the  property 
with  which  he  is  intrusted.    Subsequent  events  over  which 


(d)  1  Cox  R.  35.  Brown  v. 
lAiton^  1  P.  Wms.  140 ;  3  Ves. 
jun.  320  ;  5  Madd.  370* 

(e)  Ex  parte  Watson^  a  Ves. 
&  B.  414. 

(/)  Perkins  v.  Bcyntan,  1  Bro. 
C.  C.  375.  Piety  v.  Stace,  4 
Ves.  6to.  CrackUt  v.  Bethune^ 
1  Jac.  &  W.  586. 

(g)  Treves  v.  Tawnsendp  1  Cox 
R.  50.     5.  C.   1   Bro.  C.  C. 


384.;  Suitonr,  Sharp f  1  Ross.  R« 
146. 

(A)  1  Ves.  jun.  90 ;  1 1  Ves.  61 ; 
4  Madd.  419. 

(1)  Wren  v.  Kirton^  11  Ves. 


377.      Fletcher    v.    Walker^    3 
Madd.  73 ;  and  see  Massey  v. 
Banner,  4  Madd.  413. 
{h)  Massey  v.  Banner^  4  Maidd. 
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he  has  no  control,  or  his  own  raismanagement,  majr  be  pro- 
ductive of  such  consequences ;  but  these,  it  will  be  found, 
affect  him  very  diflRsrently.  If  the  property  should  be  lost, 
or  reduced  in  value  by  an  accident  he  would  not  be  liable 
to  make  it  good(i).  Hence,  if  he  were  robbed  of  trust- 
monies  which  he  was  authorized  to  retain  in  his  own 
hands  (/) ;  or  his  solicitor  or  banker  were  robbed  of  trust- 
monies  which  he  had  properly  paid  to  or  deposited  with 
him  (m) ;  or  if  a  banker  (it),  broker  (p),  agent  (p),  or  other 
person,  to  whom,  from  necessity,  or  according  to  the  comtnon 
usage  of  mankind  (q),  he  so  intrusted  such  monies,  should 
foil  (r),  or  should  lose  the  property  (s),  or  he  should  invest 
the  same  in  the  purchase  of  stock  of  that  description  which 
this  court  approves^  and  the  price  thereof  should  feU,  he 
would  not  be  held  responsible  for  the  loss  (0«  That  kind  of 
mismanagement  not  arising  from  any  motive  of  self-interest  ob 
the  part  of  trustees  to  which  we  refer/is  to  be  attributed  to  neg- 
ligence ;  and  although  it  would  be  ha^  in  all  cases  to  visit  their 
conduct  when  attributable  to  this  cause,  with  severity,  yet  it  is 
necessary  to  hold  them  liable  for  their  acts,  in  order  to  guard 
against  abuse  (11).  This  court,  however,  appreciating  the 
importance  of  their  office  to  society,  and  being  therefore  un- 
willing to  infuse  a  general  dread  of  und^ertaking  it  (jr),  is 
anxious,  if  possible  with  justice  to  others,  not  to  impose 
upon  them  the  consequences  of  their  mismanagement  (y), 


(i)  See  Knight  v.  iarlofPfy- 
mouthy  Di(k.  1 20. 

(/)  Morley  v.  MotUy^  s.Ca.  ia 
Cha*  3. 

{m)  /one!  v.  £e»t#,  a.Vez.  340 ; 

(»)  IRxmth  V.  Hiji^ll^  3  Ves. 
565 ;  4  Madd.  419. 

(o)  Ex  parte  Belckierf  Ambl. 
81 8. 

(p)  Ambl.  2ig. 

(g)  Ibid. 

(r)  See  authorities  cited  under 
notes  (ff),  (o),  and  (p). 


(s)  Adanu  v.  Claxion^  6  Ves. 
936 ;  and  see  Masay  v.  Bannef^ 
4  Madd.  413. 

(/)  See  Himcomv.itf^/fii,  Dick, 
498 ;  Ex  parte  Champion^  cited 
3  Bro.  C.  C*  434  ;  Franklin  v. 
Fnth,  3  Bro,  C.  C.  433. 

(fi)  13  VcB.  410. 

(«)  Ambl.  319;  Dick.  136, 
137 ;  5  Ves.  843 ;  13  Ves.  410; 
Packwood  v.  Maddisanf  \  Sim.  ft 
Stu.  233. 

(y)  3  Atk.  444;  Birls  v. 
Betty,  6  Madd.  90. 
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where  they  appear  to  have  intended  to  perform  their  duty  (2). 
.  Iff  however,  a  Jtrustee  should  improperly  omit  to  renew  leases, 
he  would  be  compelled  to  make  compensation,  by  placing  the 
cestui  que  trusts  as  nearly  as  possible  in  that  situation  in  which 
they  would  have  been,  with  reference 'to  the  property,  in  case 
he  had  hot  been  guilty  of  such  neglect  (a).      And  although  a 
trustee  is  allowed  to  retain  sufficient  monies  in  hand  to  meet  the 
exigencies  of  the  tru8t(&)yhe  will  not  be  excused  for  permitting 
any  to  remain  unnecessarily  unproductive,  but  will  be  charge- 
able for  interest  thereupon  at  the  rate  offour  per  cent (c),  unless 
he  kept  it  with  the  consent  of  the  cestui  que  trusts,  or  under  a 
misapprehension  of  his  own  right  to  it;  in  which  cases  he 
would  be  bound  only  to  refund  the  principal  (d).    And  if  a 
trustee  should  lend  trust-money  on  a  private  security  (e),  or 
even  invest  it  in  a  species  of  public  stock  which  this  court 
does  not  adopt  (/),  any  advantage  which  might  arise  from 
such  a  measure  would  accrue  to  the  cestui  que  trusts ;  whilst 
he  would  be  bound  to  make  good  any  loss  that  might  ensue, 
by  paying  the  principal,  with  interest  thereupon,  at  the  rate 
last  mentioned  (g). 

Having  thus  adverted  to  the  consequences  of  misapplica- 
tion and  mismanagement,  where  no  specific  direction  is 
given,  we  are  naturally  led  to  the  conseqliences  of  similar 
conduct  on  the  part  of  trustees,  where  their  duties  are 
expressly  defined  in  the  instrument  creating  the  trust. 


(z)   5  Ves.     843  ;    13  Ves. 

(a)  Lord  Mantfort  v.  Lord 
Cadogan^  17. Yes.  485;  S.  C. 
s  Meriv.  3« 

(6)  3  Bro.  C.  C.  434;  LUtle- 
kales  v.  Gascoigne,  3  Bro.  C*  C. 
74;  HaU  Y.  Hallet,  1  Cox  R. 
134;  11  Ves.  583. 

{c)  I  Cox  R,  53 ;  Younge  v. 
CombCf  4  Yes.  101;  Rocke  v. 
Hartf  11  Yes.  58  ;  la  Yes.  391 ; 
1.  Jac.  &  W.  588. 

(d)  Bruere  v.  Fcmbcrtony  la 


Yes.  386 ;  Byrchall  v.  Bradford^ 
6  Madd.  13. 

(e)  Adyt  v.  Feuilicteau,  1  Cox, 
R.  24,  rep.  3  Swanst  80,  n.4 
Holmes  v.  Brings  2  Cox  R.  1 ; 
Ryder  v.  Bickerton,  rep.  3  Eden 
R.  149,  n. ;  and  3  Swanst.  80,  n. ; 
Walker  v.  Symonds,  3  Swanst.  1. 

(/)  Hancom  v.  AUen^  Dick. 
498;  16  Yes.  114. 

(g)  Holmes  v.  Dring^  2  Cox 
R.  1 ;  Perkins  v.  Baynton^  1  Bro. 
C.  C.  375. 
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if  a  trustee  neglect  the  peifonnance  of  the  trusts  speci* 
fically  reposed  in  him  he  is  guilty  of  a  simple  breach  of 
trust,  and  is  answerable  in  equity  for  the  consequences  (A): 
and  this  is  partly  the  meaning  of  a  common  maxim  on  this 
subject,  that  no  act  of  a  trustee  shall  prejudice  the  cestui  que 
trust  (i).  In  illustration  of  this  remark,  we  shall  advert  to  a 
case  already  proposed,  and  which  requires  some  explanation : 
namely,  that  if  a  trustee,  without  the  concurrence  of  his  cestui 
que  trusty  should  sell  the  estate  for  a  valuable  consideration, 
without  giving  the  purchaser  notice  of  the  trust,  the  latter  would 
hold  the  property  discharged  thereof.  Although  this  propo- 
sition is  strictly  true,  as  far  as  it  goes,  it  is  to  be  observed 
that  the  cestui  que  trust  would  have  a  claim  for  compensation 
against  the  trustee  in  respect  of  the  purchase-money  re- 
ceived by  him  {k).  And  alUiough,  if  the  latter  should  be  un- 
able to  satisfy  it,  the  former  would  be  defrauded ;  such  a 
result  is  not  to  be  regarded  as  arising  from  any  defect  in  the 
administration  of  justice,  but  as  the  effect  of  misplaced  con- 
fidence. And  here  it  may  be  remarked,  that  a  breach  of 
trust  raises  but  a  simple-contract  debt  ( / ),  and  therefore,  that, 
looking  to  the  general  responsibility  of  trustees,  considerable 
caution  should  be  observed  in  their  appointment. 

The  nature  of  a  simple  breach  of  trust  would,  it  seems,  re- 
quire no  further  comment,  did  it  not  sometimes  happen,  that 
in  declaring  the  trust  itself  directions  are  given,  which  cor- 
respond with  the  rules  laid  down  by  this  court  for  the 
guidance  of  trustees,  where  none  are  expressly  imposed ;  and 
that  often,  the  same,  when  made,  are  so  construed  by  this 
court,  or  are  of  such  an  ambiguous  character,  as  to  throw 
upon  the  trustees  the  difficulty  of  interpretation,  and  like- 
wise some  degree  of  danger  in  acting  according  to  their  own 
discretion;  and  that  in  some  cases  inferences  seem  to  be 
drawn  from  the  state  of  the  property  amounting  to  a  tacit 
direction  to  the  trustees. 

» 

(A)  Vcmon  v.  Vavidrey^  Bar-         (k)  1  P.  Wms.  129. 
nard,   303;  Coi  v.  Bateman^  a         (/)  2  Atk.  119;  Cox  v.  Bate* 
Vez.  19;  1   Scb.  &  Lefr.  272;     nunj,  2  Vez.  19. 
5  Madd.  570.. 

(1)  Prec.  Cha.  202  ;  2  P. Wms. 

ai5.  ^  * 
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If  the  express  trust  were  for  the  sale  of  property,  and  the 
trustee  should  purchase  for  his  own  benefit  (m) ;  or  if  it  wer^ 
to  renew  when  occasion  should  require,  and  he  were  to  take 
anew  lease  to  himself (n);  or  if  it  were  to  invest  monies  ift 
three  per  cent  consolidated  Bank  annuities,  and  he  should 
otherwise  dispose  of  them  (0),  the  above  ruks,  in  the  case  of 
no  such  directions  being  given,  would  doubtless  ap[riy.  But 
this  court  would  probably  be  disposed  to  visit  the  conduct  of 
the  trustee  with  greater  severity  than  if  no  direction  had 
been*  givoi  ;*  as,  in  the  last  instance  alluded  to,  by  declaring 
bii»  liable  to  loss  occasioned  by  a  subsequent  fluctuation  in 
the  price  of  the  funds  (p). 

If  trustees  should  be  guilty^  of  non-performanee  of  the 
trusts,  and  also  of  mismanagement-  or  misappUeation,  it 
might  at  first  appear  that  they  would  incur  a  twdibhi  respon- 
sibility ;  but,  upon  further  consideration  it  will  be  pet eeived 
that  sudli  a  consequence  could  not  be  enforced.  The  rules 
however,  that  a  trustee  shall  not  be  allowed  any  benefit  from 
the  trust  property,  and  that  he  shall  be  accountable  for  mis- 
i^ppUcation  aadmismanagesient,  as  in  the  cases  to  which  we 
have  adverted,  of  mere  dereliction-  of  what  this  court  de- 
clares to  be  his  duty,  d- fortiori'  apply  ;.aiid  the  trust  ex- 
pressed generally  demonstrates  the  nature  and  extent  of  the 
compensation  to  which  the  cestui  quC' trust  is  entitled  (9).  If 
indeed  the  trustee  should  have  made  any  profit  by  his  tran» 


(m)  Fox  Tk  Machrdh'f  s  Bro. 
C.  C.  400 ;  Whkheote  v.  Zao- 
rtmcc^  3  Ves.  ^j^o\  CampheU  v. 
IVdUcer^  5  Yes.  678 ;  Sandtrsmy. 
WMcr^  13  Yes.  601 ;  fVhitcmb 
Y.Minehu^  5  Madd.  91 ;  1  Sim. 
k  Stu*  567 ;  Rsynokls  v.  Jtmes, 
9  Sim.  &  Stu..  S06  ;  1  Tom*  R. 
76.  It  does  not  appear  that  any 
distinction  as  to  the  consequences^ 
upon  a  purchase  by  trustees  can 
exist  with  respect  to  their  liabi- 
fity  for  so  doing,,  upon  a  sale 
necessary  to  the  general  execu- 
tion of  the  trusts,  and  a  sale  ac- 
tually directed. 


(k)  Lord  Mikmgtlm  v.  Earlof 
Mvlgrtroc^  3  Madd.  491;  Lord 
MtUmgion    v.   Earl   Portmorc^ 

5  Madd.  471. 

(0)  Borrett  v.  Deadjf^  3  Madd: 
449;  ByrckaU  v.  Bradford^  6 
Madd.  13;  Hockley  V.  Bantock, 
1  Russ.  R.  1-41. 

(p)    ByrchaU    v.     Brad/brd^ 

6  Madd*  235. 

(y)  See  Caffrey  v.  Derby,  6 
Yes.  488 ;  and  other  cases  citecF 
under  this  head,  in  which  express 
trusts  have  been  dectaied* 
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actions  with  the  trust-property^  the  cestui  que  trusts  wonld  be 
entitled,  at  their  option,  to  enjoy  the  benefit  thereof,  or  to' 
have  compensation  according  to  the  trusts  declared  (r).  And, 
it  seems,  that  not  merely  in  cases -of  negligence  would  the 
trustees  be  answerable  for  mismanagement  or  misapplication, 
but  that  in  some  instances  the  trustee- wovdd  be  compelled 
to  sustain  a  loss  occasioned  by  mi8take<(s). 

But  trusts  are  not  in  all  cases  so  imperative,  even  where  no 
doubt  arises  upcm  the  construction  of  them,  as  to  preclude 
Ae  exercise  of  the  trustees  judgment.  Where  the  interests 
of  the  cestui  que  trusts  require  it,  they  are  in  some  instances 
not  only  permitted  but  are  bound  to  regulate  their  conduct 
by  sound  discretion.  Thus  a  trustee,  though  directed  to  re- 
new leases  when  necessary,  would  not  be  obliged  so  to  'do  if 
die  demands  of  the  lessor  were  unreasonable  (0;  and  again, 
if  any  part  of  the  trustHuonies  lent  inan  authorized  manner 
upon  private  securities  should  be  in  danger,  he  ought  to  pro- 
ceed to  obtain  repayment  of  them  (u).  £ut,  perhaps  the 
most  important  instances  which  can  be  adduced  to  sustain 
this  proposition  are  those  which  relate  to  the  conduct  of 
trustees  who  concur  in  destroying  contingent  remainders 
which  they  are  appointed  to  support.  The  protection  arising 
generally  from  such  appointment  to  the  parties  interested, 
under  subsequent  limitations  in  a  settiement  of  real  pro- 
perty, has  been  already  noticed ;  and  we  shall  be  excused,  if 
instead  of  merely  illustrating  the  proposition  just  advanced 
we  should,  from  the  importance  of  the  subject,  devote  some 
attention  to  the  duty  of  such  a  trustee,  in  certain  instances, 
to  withdraw  that  protection,  and  to  the  consequences  of  his 
exercising  such  a  power,  where  he  is  not  justified  in  so  doing ; 
and  the  more  particularly,  when  it  is  stated  that  the  doctrine 
relating  thereto  wiU  afford  an  apt  example  of  the  danger 
which  may  arise  to  trustees  from  their  being  obliged,  in 
consequence  of  this  court's  construction  of  the  trust,  to  act 
according  to  th^r  own  discretion. 

(r)  This   will    be   illustrated  Walker  v.  Symonds^  3  Swanst  l ; 

heroifter.  6  Madd.  13.' 

(s)  See  Earl  Pawkt  v.  Herbert ^  </)  3  Madd.  493. 

1  Yes.  juD.    397 ;    Bostock    v.  (v)  Pa^ne  v.  Colliery  i  Yes.  j. 

Blakciuy,    3  Bro.  C.  C.  653;  i7o;Pox0eUv.£v«iu,5Ye8«844. 
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Where  there  are  limitations  of  real  estate  to  one  for  life, 
with  remainder  to  trustees  and  their  heirs  daring  his  life,  to 
preserve  contitigent  remainders ;  with  remainder  to  his  first 
and  other  sons  in  tail;  with  remainders  over;  the  father  and 
the  trustee  together  have  it  in  their  power  before  a  son  comes 
into  being  to  destroy  those  contingent  remainders,  and  others  - 
dependent  upon  their  estate:  and  if  the  remainder  imme- 
diately subsequent  thereto  be  to  the  father  in  fee,  they  are 
thus  able  to  reduce  his  estate  into  possession,  and  to  give  him 
command  over  the  whole  inheritance :  and  after  a  son  has 
come  into  esse,  and  has  arrived  at  the  age  of  twenty-one 
years,  his  father  and  he  together^  with  the  concurrence  of  the 
trustees  in  making  a  tenant  to  the  pracipe,  can  likewise  ob« 
tain  control  over  the  absolute  estate.  If  the  only  effect  of 
the  appointment  of  trustees  to  preserve  contingent  re- 
mainders were  to  protect  and  support  them,  there  would  not, 
perhaps,  appear  any  good  reason,  after  a  son  had  reached 
twenty-one,  why  the  trustees  should  not  assist  them  in  ob- 
taining the  fee:  for  the  purposes  to  be  effectuated  as  to  that 
son  by  their  appointment,  who  would  otherwise  with  his 
father  alone  have  had  command  over  the  inheritance,  would 
have  been  attained.  But  it  has  been  declared  to  be  also  a 
part  of  their  duty  to  prevent  the  effects  of  an  improper  ex- 
ertion of  the  father's  influence  over  the  son(x);  a  purpose 
which  is  perhaps  never  expressed,  but  which  raises  a  dis- 
cretion in  them  as  to  the  course  to  be  pursued  (y).  And,  as  it 
is  oftentimes  extremely  difficult  to  ascertain  what  would  be 
a  due  exercise  of  this  discretion,  so  originating  in  construc- 
tion, it  is  frequently  dangerous  for  trustees  in  cases  of  this 
kind  to  act  without  the  direction  of  this  court. 

It  seems  to  be  an  obvious  proposition,  that  if  in  the  first 
of  the  cases  proposed,  the  trustees  should  destroy  or  concur 
in  defeating  a  contingent  remainder  which  they  were  ap- 
pointed to  support,  they  would  commit  a  breach  of  trust <z)  ; 
but  it  is  not  at  first  so  apparent  that  they  would  incur  that 
responsibility  if  they  had  waited  until  a  son  had  come  into 

(x)  See    Sir    £.   Mansell    v.  (y)  i  Bro.  C.  C.  535 ;  Ambl. 

Mansell,  2  P.  Wms.  678  ;  S.  C.  775. 

Ca.  temp.  Talb.  252 ;  1  Bro.  C.  (2)  See  Fye  v.  Gorge^   1  P. 

C.  535 »  16  Yes.  309*  Wms.  is8. 
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being.  It  has,  however,  upon  the  principle  abeady  men, 
tioned,  been  decided,  that  if  they  should  do  so  after  the  coin 
tingent  remainder  has  become  vested  by  the  birth  of  a  son- 
but  before  he  comes  of  age,  they  would  be  accountable  to 
him  for  a  breach  of  trust  (a).  If  indeed,  a  son  should  have 
attained  twenty-one,  who  would  consequently,  if  the  trustees 
had  not  been  appointed,  have  been  able  witii  his  father  to 
control  the  fee,  the  conduct  of  trustees  in  concurring  vnth 
the  father  and  son  would,  under  some  circumstances,  be  dif- 
ferently regarded  by  this  court*  Where  a  settlement  was 
executed  before  the  marriage  of  A.,  whereby  his  father  con- 
veyed certain  real  estate  to  the  use  of  him  for  ninety-nine 
years,  if  he  should  so  long  live,  with  remainder  to  trustees 
and  their  heirs  during  the  life  of  A.,  in  trust  to  preserve  con- 
tingent remainders ;  but  to  permit  Jl.  to  receive  the  rents 
and  profits  for  his  life,  with  remainder,  as  to  part  of  the  pro- 
perty to  the  use  of  A.'s  intended  wife,  for  her  life,  by  way  of 
jointure ;  with  remainder  to  the  trustees  and  their  heirs  during 
her  life,  to  preserve  contingent  remainders ;  with  remainder, 
as  to  all  the  premises,  to  the  use  of  the  first  and  other  sons  of 
the  marriage  in  tail-male ;  with  remainder  to  JB.  for  one 
hundred  and  twenty  years,  if  he  should  so  long  live ;  with 
remainder  to  trustees  to  preserve  contingent  remainders; 
with  remainder  to  his  first  and  other  sons  in  tail-male ;  with 
remainder  to  the  settlor  in  fee;  and  A.  had  one  son,  upon 
whose  attaining  twenty-one  the  trustees  joined  in  making  a 
tenant  to  thepradpe;  and  a  recovery  was  suffered,  to  enure 
to  the  use  of  A»  for  Ufe,  with  remainder  to  his  son  in  tail- 
general,  with  remainder  to  the  right  heirs  of  A,,  with  power 
to  A.  and  his  son  jointly  to  revoke  the  uses,  and  to  sell  or 
declare  new  uses;  and  subsequent  deeds  were  executed, 
which  so  re-formed  the  transaction  as  to  place  the  beneficial 
interest  under  circumstances  which,  if  it  had  been  originally 
so  settled,  would  not  have  created  a  just  subject  of  complaint 
in  a  court  of  equity :  it  was  held,  after  a  lapse  of  between 

(fl)  Pye  V.  Gorge,  1  P.  Wms.     Talb.  252  ;  i6  Ves.  307 ;  i  Ves. 
128  ;  Sir  E.  ManscU  v.  Mansell,     6c  Bea.  491. 
a  P.  Wms.  678 ;  S,  C.  Ca.  temp. 
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seventy  and  eighty  years^  that  as  the  facts  which  led  to  the 
recovery,  the  demands  on  the  prudence  of  the  lather  and  son^ 
and  the  occasions  of  the  family  to  be  served,  did  not  other- 
wise appear  than  as  they  might  be  inferred  from  the  subse- 
quent instruments,  this  court  would  not  declare  the  trustees 
to  have  committed  a  breach  of  trust  (&).  And  where  realty 
was  devised  in  the  events  which  happened  to  trustees  and 
their  heirs  during  the  life  of  A»  to  support  contingent  re- 
mainders, but  in  trust  to  permit  A.  to  receive  the  rents  and 
profits  for  his  life,  with  remainder  to  his  first  and  other  sons 
in  tail-male ;  with  remainder  to  the  trustees  and  their  heirs, 
in  trust  for  the  use  and  amongst  all  his  daughters ;  with 
cross-remainders;  with  reminder  to  his  own  right  heirs; 
and  A,  married,  and  had  issue  one  son,  who  attained  twenty, 
one ;  and  the  surviving  trustee  was  induced  to  concur  with 
them  in  conveying  the  property  to  make  a  tenant  to  the 
pracipe\  and  a  recovery  was  thereupon  suffered,  and  the 
uses  declared  to  enure,  subject  to  an  immediate  charge  of  an 
annual  provision  for  the  son,  who  had  no  interest  under  the 
will  until  his  father's  death,  to  the  father  for  life,  with  re« 
mainder  to  the  son  in  tail,  with  remainder  to  trustees  for  a 
term,  upon  trust,  if  he  should  die  in  the  life-time  of  his  fiither, 
the  tenant  for  life  leaving  daughters,  and  no  issue-male,  to 
secure  a  provision  for  them,  and  subject  thereto  to  a  charge 
for  the  father's  benefit,  in  consideration  of  his  having  dis- 
charged the  son's  debts,  with  remainder  to  the  father  in  fee ; 
it  was  held,  that  as  such  a  settlement  was  not  improper, 
under  the  circumstances  and  with  reference  to  the  pecidiar 
limitations  in  the  wiU,  the  trustees  could  Hot  be  considered 
guilty  of  a  breach  of  trust ;  although,  if  the  court  had  pre-* 
viously  been  appealed  to,  it  might  not  have  diiected  them  so 
to  act  (c). 

And  here  we  may  observe,  that  there  are  some  instances  in 
which,  although  this  court  may  declare  the  trustees  to  have 
committed  a  breach  of  trust,  it  will  not  interfere  to  make 
them  answer  for  the  consequei^s.  Thus,  if  the  persons  who 
geek  such  relief  against  theip  should  not  be  the  immediate 

(b)  Moody  v.  Walters^  1 6  Ves*  (c)  Biscoe  v.  Perkins,  i  Vps, 
983 ;  and  see  ib.  298.  391.  &  Biea.  485. 
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objects,  or  within  the  consideration  of  the  settlement  {d) :  as, 
if  one  should  claim  under  an  ultimate  limitation  to  right 
heirs  («),  or  his  interest  should  be  merely  contingent ;  as  in 
a  case  in  which  the  limitations  were  to  A.  for  ninety-nine 
years,  if  he  should  so  long  live,  with  remainder  to  trustees 
and  their  heirs  during  his  life,  to  preserve  contingent  re- 
mainders, with  remainder  to  the  use  of  the  heirs,  of  his  body, 
with  remainder  to  him  in  fee,  and  A.  had  two  sons,  B.  and  C., 
and  the  trustees  joined  with  A.,  and  his  eldest  son,  when  of 
age,  in  a  feoffment  and  fine  to  D.,  the  remainder  being  con- 
tingent since  nemo  eU  hera  vhentU,  the  concurrence  of  B. 
was  of  no  avail,  and  the  trustees  were  guilty  of  a  breach  of 
trust,  yet,  this  court  would  not  make  them  responsible  at  the 
instance  of  C.  during  his  father's  life-time  (/). 

With  respect  to  the  instances  of  this  court's  interference, 
where  the  question,  whether  the  trustees  should  concur,  has 
been  submitted  to  its  determination,  it  is  to  be  premised, 
that  as  it  will  not  always,  in  cases  of  this  kind,  decree  a  per- 
son to  do  that  which,  when  done,  it  may  not  consider  a 
breach  of  trust,  the  general  ru}e,  that  it  is  the  duty  of 
such  trustees  to  preserve  vested,  as  well  as  to  support 
contingent,  remainders,  is  less  likely  to  be  relaxed  by 
the  court  than  its  infringement  by  the  trustees  without  its 
direction  is  to  meet  with  impunity.  Where,  however, 
lands  subject  to  a  mortgage  were  settled  before  mar- 
riage to  the  use  of  A.  for  life;  with  remainder  to  trustees 
to  preserve  contingent  remainders ;  with  remainder  to  his  in- 
tended wife  for  life ;  with  remainder  to  his  first  and  other 
sons  in  tail;  with  remainder  to  his  own  right  heirs,  this 
court  compelled  the  trustees  to  join  the  husband  and  wife, 
before  issue  bom,  in  destroying  the  contingent  remainders, 
for  the  purpose  of  paying  off  the  mortgage  (g) ;  upon  the 
principle,  that  the  best  execution  of  their  trust  was  the  pre- 
servation, by  the  use  of  their  powers  over  the  estate,  of  as 
much  property  as.  possible,  in  order  that  it  might  be  re- 

(rf)  1  Bro.  C.  C.  535 ;  i6  Ves.  (/)  Else  v.  Osbom^  3  P.  Wms. 

313,  313 ;  1  Sch.  &  Lefr.  408.  387 ;  S.  C.  1  £q.  Ca.  Abr.  385: 

(e)  Tipping  v.  Piggot,  Gilb.  (g)  Piatt  y.  Sprigg^  a  Vern. 

£q.  R.  34 ;  S.  C.  1  Eq.  Ca.  Abr.  303. 

^5- 
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settled  (A).  And  where  the  settlement  was  made  by  the 
father  afler  marriage,  and  was  therefore  yoluntary,  this  courty 
before  the  birth  of  issne^  also  required  the  trustees  so  to  con- 
cur, for  the  purpose  of  reducing  the  Other's  remainder  in 
fee  into  possession,  and  thereout  paying  his  debts  secured 
by  a  subsequent  deed  (t).  And  where  the  first  tenant  in  tail 
had  come  of  age  this  court  compelled  the  trustees  to  join  in 
making  a  tenant  to  the  precipe  for  suffering  a  recovery ;  the 
object  then  being  to  make  upon  that  son's  marriage  a  desi- 
rable settlement,  under  which  he  should  take  only  a  life-in- 
teresti  but  his  wife  should  have  a  jointure  secured  to  her,  and 
his  children  estates  by  purchase,  and  not  otherwise  mate- 
rially to  interfere  with  the  effect  of  the  original  limitations  (A). 
But  where  a  settlement  had  been  executed  before  marriage, 
and  no  issue  had  been  bom,  this  court  would  not  decree  tixe 
trustees  to  jom  for  the  purpose  of  paying  the  husband's  debts; 
although  he  and  his  wife  had  been  married  many  years  (()• 
Nor,  where  the  tenant  in  tail  had  reached  twenty*one,  would 
it  compel  the  trustees  to  join  in  making  a  tenant  to  the  prtf- 
cipe  for  suffering  a  recovery,  where  the  object  of  the  parties 
was  not  to  make  a  new  settlement,  whereby  the  estate  should 
be  preserved  in  the  family,  and  the  purposes  of  the  former  one 
be  in  some  measure  effectuated,  but  merely  to  attain  some 
partial  or  temporary  purpose  (m). 

With  regard  to  the  consequences  of  a  breach  of  trust  to 
trustees  of  tliis  description,  it  need  hardly  be  observed,  that 
they  consist  in  the  obligation  of  placing  the  cestui  que  trusts, 
as  nearly  as  may  be,  in  the  situation  in  which  they  would  have 
stood  if  it  had  not  been  committed,  by  their  purchasing  pro- 
perty of  equal  value  with  that  originally  settled,  and  holding 
it  upon  the  same  trusts  as  those  limited  with  respect  to  the 
latter;  unless  indeed,  they  sold  to  one  who  had  notice  thereof, 

(h)  See  16  Ves.  303.  Hoskini,  3  Atk.  S{2 ;  S.  C.  cited 

(t)  Basset  v.  dapharn^   x  P.  16  Ves.  308. 

Wms.  358.  (m)  Townstnd  v*  Lawton^    2 

(k)  Winmngton  v.  Foley^  1  P.  P.  Wms.  379 ;  Spnance  v.  Tat' 

Wms.  536;  Frewin  v.  Charlton,  tam^    1    Atk.   613;  Barnard  v, 

1  £q«  Ca.  Abr.  386.  Large^  1  Bro.  C*  C.  534;  S.  C* 

(0  Da:o%es    v.   Weld,    \    Eq.  AmbL  774. 
Ca.    Abr.   386;    IVaodhouse  v. 
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or  conveyed  to  a  volunteer :  for  in  such  cases,  of  course,  the 
grantee  would  take  subject  to  the  trusts  (n). 

It  remains  to  be  observed,  that  the  court  has  always  been 
extremely  cautious  in  defining  the  extent  of  a  trustee's  duty 
in  supporting^  and  preserving  remainders ;  and  unwilling  to 
declare,  in  cases  in  which  it  would  not  compel  them  to  concur, 
whether  it  would  furnish  them,  if,  without  its  sanction,  they 
had  acted  in  the  manner  proposed  (o)«  It  would  certainly 
therefore  be  a  hopeless  task  to  endeavour  to  lay  down  rules 
for  their  guide ;  and  the  more  particularly,  since  lord  Eldon 
is  reported  (^p  )  to  have  declared  himself  unable  to  reconcile 
the  authorities  upon  the  subject,  or  to  deduce  from  them  the 
true  principle  of  decision.  The  safest  course  for  trustees  to 
adopt  is,  undoubtedly,  that  of  seeking  the  direction  of  this 
court ;  for  the  act  which  they  would  there  be  compelled  to 
do  would  be  that  which  they  ought  to  do  (q):  but  it  is  at  the 
same  time  to  be  recollected,  that  in  some  cases,  without  its 
interference,  they  might  with  impunity  do  more.  If  it  were 
to  be  a  general  maxim  that  they  should  not  concur  without 
this  court's  authority^  the  Judges  in  Chancery  would  virtually 
become  the  trustees  to  preserve  contingent  remainders  (r). 
The  absence  of  such  sanction  cannot  of  itself  make  the  act  a 
breach  of  trust  (s);  and  indeed  this  court,  although  it  will  extend 
assistance  in  doubtful  cases,  professedly  allows  that  the  trus- 
tees have  a  discretion  (t),  and  that  if  they  were  universally  to 
yield  it  up  to  the  court,  such  a  practice  would  be  extremely 
inconvenient  for  the  general  interests  of  society  (ti). 

In  the  cases  of  mismanagement  and  misapplication  to 
which  we  have  just  adverted,  the  directions  were  considered 
as  explicit ;  but  we  must  not  forget  to  notice  that  difficulties 
often  arise  to  trustees  from  ambiguous  expressions  used  in 
creating  the  trust,  although,  as  the  removal  of  them  for  the 
most  part  depends  upon  die  general  rules  respecting  the  in- 

(«)  See    Sir    E,    ManstU   v.  (p)  1  Ves.  &  Bea.  491,492. 

ManseU,  2  P.Wms.  678;  S.C,  (?)  16  Ves.  310. 

Ca.  temp.  Talb.  352  ;  Moody  v.  (r)  Ibid.  310. 

Walters^    16,  Ves,  283;   i  Ves.  {s)  16  Ves.  311. 

&  Bea.  491.  (Jt)  1  Ves.  &  Bea.  492. 

(o)  3  Atk.  24;  16  Ves.  309,  (tt)  Ibid.  491. 
310 ;  1  Ves.  &  Bea.  492. 
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terpretation  of  instniments,  which,  when  duly  applied,  point 
out  the  mode  of  perfonning  their  duty,  it  seems,  after  what 
has  been  stated,  unnecessary  to  discuss  them.  We  shall 
howeyer,  as  an  instance,  mention  that  description  of  case 
iiAich  is  perhaps  the  most  useful  one  that  can  be  selected. 
This  relates  to  the  inyestment  of  trust-monies,  and  may  be 
best  explained  by  examples.  In  a  case  in  which  the  property 
was  by  deed  directed  to  be  laid  out  in  the  government  funds, 
or  upon  other  good  securities,  and  the  trustee  purchased 
South-sea  stock,  by  which  a  considerable  loss  was  incurred, 
it  was  held  that  the  monies  had  been  laid  out  in  a  dif- 
ferent manner  from  that  intended  by  the  trust ;  for  that  such 
investment  was  not  to  be  considered  as  upon  a  good  secu- 
rity, because  that  stock  depended  upon  the  management  of 
governors  and  directors,  who  might,  within  the  terms  of  their 
charter,  trade  away  the  whole  of  it  (x) :  and  it  seems  the 
same  detennination  wonld  have  been  made  if  the  monies 
had  been  laid  out  in  BankHBtock(y) ;  but  that  if  the  same  had 
been  invested  in  South^ea  or  Bank  annuities  they  would  not 
have  been  guilty  of  a  breach  of  trust,  for  in  relation  to  them 
the  directors  have  no  control  over  any  principal  (2).  Again, 
where  a  testator  directed  his  executors  to  lay  out  his  resi- 
duary estate  in  the  purchase  of  lands,  or  upon  heritable 
bonds,  or  personal  securities,  at  such  rate  of  interest  as  they 
should  think  reasonable,  and  it  was  lent  at  four  per  cent  to 
one  of  themselves,  at  a  time  when  five  per  cent  might  have 
been  obtained  upon  heritable  bonds,  or  government  seen-- 
rities,  they  were  held  guilty  of  mismanagement;  and  the 
borrower  was  charged  widi  interest  at  the  higher  rate, 
although  the  transaction  was  considered  to  have  been  founded 
in  mistake  (a).  In  the  former  (b)  of  these  cases  of  breach  of 
trust  the  trustee  was  declared  liable  to  the  loss  occanoned 
by  a  &11  in  the  price  of  the  stock;  and  in  the  latter  (c)  there 
seems  no  reason  to  doubt,  that  if  the  borrower  had  been 

(x)  Tfcgard  v.  Bothm^  3  Atk.         (6)  Trafford  v.  Bochm,  3  Atk. 

439*  439* 

(y)  3  Atk.  444 ;  aud  see  7 Ves.        (c)  Torhcs^y.  Ross^  2  Cox,  R« 

150.  113. 

(%)  3  Atk.  444, 

(fi)Forbes  v.  Ross,  2  Cox  R.l  1 3. 
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unable  to  obey  the  decree  the  payment  of  the  deficiency  of 
interest  would  have  fallen  upon  the  trustees  generally.  In 
conclusion,  it  may  be  observed,  that  if  the  trustees  are  au« 
thorixed  to  lay  out  money  upon  real  or  government  securities, 
or  personal  property,  this  court  will  in  many  instances  say 
they  shall  choose  the  best;  and  will  control  their  discretion 
if  diown  to  be  mischievously  and  ruinously  exercised  (if). 

We  have  hinted,  that  inferences  are  sometimes  drawn  from 
the  state  of  the  property  which  amount  to  a  tacit  direction 
to  the  trustees.  If  it  be  real  estate,  or  invested  in  three  per 
cent  consolidated  Bank  annuities,  it  is  obvious,  that  in  the 
absence  of  express  or  impUed  instructions  to  the  contrary 
the  trustees  ought  not  to  change  its  nature.  If  it  be  on  a 
real  security,  the  trustees  are  at  liberty  to  call  it  in,  and  to 
invest  it  in  a  similar  manner,  upon  a  different  estate  (e).  But 
it  seems  they  cannot  with  safety  lay  it  out  upon  other  secu- 
rities, unless  it  be  beneficial  to  all  the  persons  interested 
therein  (/>•  And  the  same  rule  appears  to  prevail  with  re> 
spect  to  leasehold  property ;  which  therefore,  it  seems,  need 
not  be  converted,  except  under  similar  circumstances  (g).  It 
is  a  breach  of  trust  to  sell  three  per  cent  stock  {h),  even  for 
the  purchasing  of  land  therewith  (1).  But  if  the  property 
should  consist  of  long  annuities  (A),  which  are  perishable,  or 
of  Bank-stock  (J),  which  is  not  eligible  for  the  reason  above 


{d)  De  ManntoiUc  v.  Cromp* 
fos,  1  Ves.  &  Bea.  354. 

(e)  Worsley  v.  Earl  of  Scar' 
hortmghf  3  Atk.  692. 

(/>  .7  Ves.  150. 

(g)  Gibson  v.  Bott,  7  Ves.  89. 

(A)  The  term  Stock  applied  to 
the  Three  per  centB.,  is  of  coarse 
inaccurate,  they  being  perpetual 
annuities  redeemable  by  the  pub- 
lic ;  but  it  is  understood  by  this 
court  in  the  sense  in  which  it  is 
used  in  common  parlance,  4  Vea. 

751. 

(i)  Ead  Powlet  v.  Herbert j  l 
Ves.  jun.  397  ;  1  Jac.  &  W.  588. 


It  is  conceived  that  this  rule  was 
established  with  reference  to 
Three  per  cent.  Consols ;  but,  of 
course,  upon  a  transfer  of  any 
other  stock  for  a  putpose  not  au- 
thorized by  the  trust,  or  by  the 
rules  of  the  court,  they  would  be 
equally  responsible  fi>r  a  breach 
of  trust*  See  Chambers  v« 
Minchin,  7  Ves.  186;  French  v. 
Hobson^  9  Ves.  103. 

(k)  Short  Annuities,  to  which 
this  observation  would  have 
equally  applied,  have  expired. 

(/)  It  is  apprehended,  that|  in 
thb  respect,  India  Stock,    and 
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8tated|  or  of  four  per  cent  Bank,  annuities  (m),  which  are  not 
considered  permanent^  the  trustees  would  be  bound  to 
transfer  the  same  into  the  three  per  cent  Bank  annuities  (n). 
If  trustees  should  sell  stocky  and  deal  with  the  produce  irn* 
properly,  the  cestui  que  trusts  will  be  allowed  their  option, 
either  to  have  the  stock  replaced,  or  the  money  produced  by 
the  sale,  together  with  five  per  cent  interest  thereupon,  or  the 
profits  derived  therefrom,  if  more  has  been  made,  paid  to 
them  (o)<  And  it  is  hardly  necessary  to  observe,  that  trus- 
tees are  absolutely  bound  to  call  in  monies  outstanding  upon 
bond,  or  other  personal  security,  and  are  responsible  for  any 
loss  which  may  be  incurred  by  their  omission  so  to  do  (p)^ 
If  by  the  neglect  of  trustees  one  of  the  cestui  que  trusts 
should  have  an  undue  advantage  given  him  at  the  expense 
of  another,  it  seems  that  the  trustees  will  be  boimd  to  make 
good  to  the  latter  the  loss  which  he  has  sustained  (q).  In 
illustration  of  the  foregoing  remarks,  it  may  be  stated,  that 
where  one,  by  his  will,  gave  to  his  wife  all  his  personal 
estate,  subject  as  therein  mentioned,  for  her  life,  and  after- 
wards to  A,  for  life,  and  bequeathed  it  afterwards  over  to 
other  persons ;  and  part  of  the  property  consisted  of  Bank 
stock  and  long  annuities,  which  were  not  converted  by  the 
executor  into  three  per  cent  consolidated  Bank  annuities  until 
some  years  after  the  death  of  the  testator,  and  higher  interest 
than  if  it  had  been  so  converted  was  consequently  received 
in  the  mean  time  by  a  tenant  for  life ;  as  the  bequest  was 
not  specific,  it  was  held  that  the  executors  of  such  tenant 
for  life  were  accountable  for  the  monies  received  beyond  the 


indeed  the  stock  of  any  trading 
compauy,  is  upon  a  footing  with 
Bank  stock. 

(m)  These  annuities  have  been 
reduced  to  three  and  a  half  per 
c^nt*  Bank  annuities;  and  the 
Navy  Five  per  cent,  annuities 
have  been  reduced  to  Four  per 
cent.  Bank  annuities;  and  to 
these  new  funds  the  above  re* 
mark  doubtless  applies.  ^ 
,  (n)  See  the  cases  referred  to  in 


the  report  of  Howe  v.  Earl  of 
Dartmouth,  7  Ves.  137. 

(0)  Pocock  V.  Reddifigtout  5 
Vea.  794 ;  Long  v.  Stewart^  lb. 
800,  note;  3  Bro.  C. C.  653; 
Stackpoole  v.  Stackpookf  4  Dow 
P.  C.  aog ;  Crackeli  v.  Bethune, 
1  Jac.  &  W.  586. 

(p)  Lffwson  v.  Copslandy  a  Bro. 
C.  C.  156;  Powell  V.  Evans, 
,5  Ves.  839. 

(q)  16  Vfs.  114. 
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amount  to  which  she  was  from  time  to  time  entitled ;  and  it 
appears,  that  if  they  had  not  had  assets,  the  trustees  would 
have  been  compelled  to  make  good  the  deficiency  (r).  But 
it  seems  proper  to  add^  that  if  a  discretion  had  been  given  to 
the  trustees  in  the  management  of  the  property,  it  would  have 
been  otherwise ;  for  where  one,  by  his  will,  bequeathed  all  the 
stocks  and  funds  standing  in  his  name  in  the  books  of  the 
Bank  of  England,  to  trustees,  upon  trust  to  pay  the  interest 
and  dividends  thereof  to  his  wife  for  her  separate  use,  and 
afterwards  upon  trust,  to  transfer  and  assign  the  said  stocks 
and  funds  to  A.  absolutely,  and  gave  to  such  trustees  liberty 
to  alter,  vary,  and  transfer  all  or  any  of  the  said  stocks  and 
funds  as  often  as  to  them  should  seem  fit  and  proper ;  and 
at  his  death,  part  of  his  property  consisted  of  long  annuities; 
it  was  held  that  the  widow  had  a  life-interest  in  those  annuities, 
and  that  the  power  given  to  the  trustees  was  not  meant  to 
authorize  them  to  diminish  the  gift  which  the  testator  had 
made  to  her,  but  with  a  view  to  the  security  of  the  property ; 
and  therefore  that  they  ought  not  to  transfer  the  amount  into 
the  three  per  cent  consolidated  Bank  annuities  («). 

3.  Of  the  mutual  Responsibility  of  Trustees. 

We  have  hitherto  considered  trustees  as  acting  in  an  in- 
dividual or  collective  capacity ;  but  it  is  necessary  to  advert 
to  their  mutual  relations,  and  to  inquire  in  what  manner  diey 
are  affected  by  each  other's  conduct.  It  seems  apparent,  that 
an  act  done  by  one  trustee,  without  the  sanction  of  another, 
cannot  prejudice  the  latter  (t) ;  but  that  acquiescence  will 
render  him  equally  responsible  for  any  breach  of  trust  which 
may  have  been  committed  by  the  former ;  and,  therefore,  that 
if  one  trustee  should  concur  with  another  in  an  act  which  is 
not  necessary  to  the  execution  of  the  trusts,  and  should  there- 
by enable  that  other  to  obtain  possession  of  the  property  (u), 
or  knowing  him  to  have  got  it,  should  permit  him  to  retain  it, 

(r)  Howe   v.  Earl   of  Dart-  </)  3  Atk.  584. 

mouth,  7  Ves.  137.  («)  See  Chambers  v,  Mtnchin, 

(0  Lotd  y.  Godfrey,  4  Madd.  7  Ves.   186;    Bricc   v.  Stokes, 

455*  11  Ves.  319. 
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in  a  manner  inconsistent  with  his  Autj(x),  or  should  actirely 
conceal  his  co-trustee's  misconduct  (y),  he  would  be  equally 
liable  with  him  to  repair  the  breach  of  trust ;  and  the  cestui 
que  truits  might  proceed  against  one  or  both  of  them  for 
satisfaction  in  respect  thereof  (z).  A  distinction  prevails  with 
respect  to  the  liability  of  express  trustees  and  of  executors 
for  each  other's  acts,  which  here  requires  particular  notice. 
The  former  take  the  estate  equally  amongst  them,  and  their 
co-operation  is  necessary  to  constitute  an  effectual  act ;  whilst 
each  executor  takes  an  absolute  interest  in  the  property,  and 
has  a  separate  command  over  the  whole.  And  hence  it  is 
apparent  that  an  express  trustee  may  be  called  upon  and 
bound  to  perform  acts  for  the  sake  of  conformity,  and  to 
enable  a  co-trustee  to  execute  the  trust,  which  in  the  case  of 
an  executor  would  be  unnecessary,  and  which  therefore  he 
would  not  be  obliged  to  do.  Lord  Hardwicke  accordingly  laid 
it  down,  that,  besides  the  moral  necessity,  by  reason  of  which, 
in  instances  already  mentioned,  a  trustee  is  excused  from 
loss,  there  is,  where  moreirustees  than  one  are  appointed,  a 
legal  necessity,  which,  he  further  adds,  will  excuse  a  trustee 
from  the  consequences  of  acts  in  which  he  was  bound  by 
law  to  concur  (a).  To  be  more  practical,  we  shall  refer,  by 
way  of  example,  to  the  instances  of  the  execution  of  a  con- 
veyance, and  the  signing  of  receipts ;  and  observe,  that  if  one 
of  the  trustees  should  join  only  so  far  as  he  is  in  duty 
bound,  with  the  rest,  and  should  not  interfere  with  the  ex- 
ecution of  the  trusts,  or  receive  any  of  the  monies,  and  the 
acting  trustees  should  commit  a  breach  of  trust,  he  would 
not  be  chargeable  for  any  part  of  the  loss  that  might  ensue  (6) ; 
whilst,  on  the  other  hand,  if  one  of  several  executors  should 
concur  with  the  rest  in  any  act  by  which  property  should  get 
into  their  possession,  and  a  breach  of  trust  should  result 
therefrom,  he  would,  inmost  cases,  be  responsible  equally  with 

(x)  Kctk  V.  Thomptoih  3  Bro.  (z)  Walker    v.    Synumds,    ^ 

C.  C.   lis;   Brice   v.    Stokes,  Swanst  i ;  Ibid.  75. 

liVes.  119.  (a)  Ambl.3ig. 

(y)  BoardmoM  v.  Mosmath   i  (^j  1  Eq.  Ca.  Abr.  398 ;  Fe/- 

Bro.  C.  C.  68 ;  Hotxry  v.  Biake-  y^  y^  MUchcU,  1  P.  Wms.  81  j 

man,  4  Y w.  69^ ;  Bate  v.  ScaUs,  ^  ^^^  q^  C.  117. 
18  Ves.  40«.     As  to  conceal- 
ment see  3  Swanst.  62.  73. 
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them  (c)>  to  creditors  (df),  or  even  to  legatees  (t).  This  is  true, 
notwithstanding  his  concurrence  might  have  arisen  from  an 
innocent  motive  (f) ;  or  even  from  a  false  representation, 
if  he  did  not  use  due  diligence  to  obtain  better  informa- 
tion (g).  A  difference  has  been  stated  to  exist  in  the  case 
of  an  executor  signing  a  receipt,  where  the  relief,  in  con- 
sequence of  a  breach  of  trust,  is  sought  by  creditors,  and 
where  it  is  sought  by  legatees  (A) :  for  in  the  latter  case  it 
has  been  said  the  addition  of  his  name  is  a  mere  matter  of 
form,  the  act  of  receiving  being  the  substantial  part  of  the 
transaction  (t).  But  this  distinction  though  necessary  to  be 
noticed  does  not  seem  to  have  been  approved  (k) ;  and  the  dis- 
position which  appears  to  have  prevailed  to  decide  the  cases 
of  executors  concurring,  according  to  the  particular  circum- 
stances of  each  {t),  has  been  strongly  condemned  by  the  highest 
authorities  (m).  If,  however,  one  executor  should  actually 
receive  the  property,  and  should  pay  it  over  to  another  (n), 
unless  from  necessity  (o),  and  for  the  purpose  of  transmitting 
it  to  the  proper  hands  for  its  administration  (/>);  or  if  he 
should  unnecessarily  contribute  to  enable  another  to  obtain 
the  possession  {q\  and  the  latter  should  commit  a  breach  of 
tnist|  the  former  would  be  equally  responsible.     Indeed  it 


(c)  Sadler  ▼.  Hobbs,  2  Bro. 
C.  C.  114;  ^pfyn  V.  Brewer^ 
Prec.  Cha.  173;  3  Atk.  584; 
7  Ves.  198 ;  1 1  Ves.  324 ;  1  Sch. 
&  Lefr.  341 ;  Underwood  v.  Ste^ 
unSf  I  Meriv.  712  ;  3  Swanst. 

64. 

((/)  1  P.  Wms.  243. 

(e)  2  Bro.  C.  C.  117. 

(/)  Langford  v.  GascoynCj 
1 1  Ves.  333. 

(g)  Lord  Shipbrooke  v.  Lord 
Hinchinbrook,  11  Ves.  252 ;  S.  C. 
l6  Ves.  477 ;  Underroood  v.  5/c- 
veiu,  1  Meriv.  712 ;  3  Swanst. 
58. 

(A)  Churchill  v.  Lady  Hobson^ 
1  P.  Wms.  241;  S.  C.  2  Salk.  243. 

(t)  1  P.  Wms.  243. 


(it)  2  Bro.  C.C.  117. 
(t)  Westley  v.  Clarke,  1  Eden. 
B«  357 ;  S.  C.   Dick.  329 ;  and 

I  P.  Wms.  Cox's  Ed.  82,  note ; 
Balchen  v.  Scott,  2  Ves.  jun.  678 ; 
Hovey  v.  Blakeman,  3  Ves.  596 ; 
Bacon  v.  Bacon^  5  Ves.  331. 

(m)  See  7  Ves.  198;  11  Ves. 
325;  16  Ves.  479;  1  Sch.  & 
Lefr.  341. 

(fi)  Townsend  v.  Barber,  I 
Dick,  356. 

(0)  See  Hovey  v.  Blaheman, 
3  Ves.  596. 

(/?)  Balchen  v.  Scott,  2  Ves.  J. 
678 ;  Bacon  v.  Bacons  5  Ves.  331. 

{q)    Langford    ▼.     Gascoyne, 

I I  Ves.  333. 
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now  seems  that  generally,  the  liability  of  one  executor  for 
the  conduct  of  the  others,  depends  upon  his  acting  (9).  But 
,the  distinction,  which  we  have  noticed  between  the  cases  of 
trustees  and  executors  in  this  respect,  if  thoroughly  and  irre^ 
▼ocably  established,  as  a  general  maxim,  could  not,  it  seems, 
be  inflexible;  for  acts,  which  it  is  ordinarily  the  duty  of  trustees 
to  perform,  might  be  dispensed  with,  whilst  others  which  do 
not  usually  attach  to  executors  might  be  rendered  necessary, 
by  the  trust  or  the  nature  of  the  property.  Thus,  for  the 
sake  of  example,  if  it  should  not  be  required  according  thereto, 
that  a  trustee  should  join  in  a  receipt,  and  he  should  never^ 
theless  think  fit  to  do  so,  be  would  make  himself  answerable 
thereby(r);  and  if  persons  should  be  appointed  executors 
merely,  and  the  testator  should  have  died  possessed  of  funded 
property,  it  being  necessary  in  such  a  case  that  all  should 
concur  in  a  transfer  (a),  the  signature  of  one  of  them,  if  he 
did  not  otherwise  interfere,  would  be  a  mere  act  of  confer* 
mity(^).  And  it  may  be  observed,  that  an  executor  by 
merely  proving  the  will  does  not  render  himself  liable  to  the 
consequences  of  a  breach  of  trust  by  his  co-executors  («). 

Where  the  trust  is  of  such  an  ambiguous  character,  or  the 
property  is  so  circumstanced,  that  the  trustee  is  unable  satis- 
factorily to  ascertain  the  line  of  his  duty,  the  course  which 
it  is  advisable  to  adopt  as  already  limited  in  relation  to  trus- 
tees appointed  to  preserve  contingent  remainders,  is  that  of 
submitting  the  matter  to  the  opinion  of  a  court  of  equity  (r). 

With  this  general  remark  we  should  have  closed  our  ob- 
servations upon  the  ofiElce,  duties  and  liabilities  of  trustees, 
were  it  not,  that  imder  some  circumstances,  to  which  we 
have  not  hitherto  adverted,  certain  rules  have  been  laid  down 
by  itself,  and  imposed  upon  it  by  the  Legislature,  founded 
upon  the  inconvenience  which  might  arise  to  persons  equi- 

(q)  3  Swanst.  64.  (u)  Bakhen  v.  Scott,  d  Ves.  jun. 

(r)  Scurfield  v.  Howes ^  3  Bro.  678 ;  Hovey  y,  Blakanan,  4  Ves. 

C.  C.  90 ;  and  see  Chambers  v.  596 ;    Latigford    v.    Gascoyne^ 

Minchin,  7  Ves.  it6.  11  Ves.  333 ;  but  see  Mucklua  v. 

(f)  7  Vea.  197.  Fuller f  1  Jac.  R.  198. 

{i)  Lord  Shipbrwik   v.  Lord  {x)  See  as  an  instance,  Cwteu 

HmchMrook,  1 1  VeS.  352 ;  S.  C.  V.  Candler,  6  Madd.  133. 
16  Ves.  477. 
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tably  interestecl  in  property  from  the  non-appointment  of 
trustees^  or  from  their  death,  or  their  incapacity  or  refusal  to 
act^  or  from  their  misconduct,  which  relate  to  the  I'emoyal  of 
trustees,  and  the  appointment  of  others  to  act  in  their  stead, 

IV, — OP   THE    APPOINTMENT    OP    TRUSTEES    BY    THIS 

COURT. 

Before  we  proceed  to  consider  this  branch  of  the  subject 
it  will  be  necessary  to  premise  some  observations  respecting 
the  legal  estate  in  property  bound  by  the  trust,  and  the  power 
which  this  court  has  over  the  same. 

In  a  former  part  of  this  work  {y)  it  has  been  noticed  that  a 
trust  is  not  allowed  to  fail  for  want  of  a  trustee.  The  task  of 
illustrating  this  proposition  is  rendered  comparatively  easy, 
by  our  having  formerly  considered  what  persons  are  capable 
of  holding  property  upon  trust,  or,  in  other  words,  who  may 
take  upon  themselves  that  office.  The  trust,  as  it  is  said» 
attaches  itself  to  the  land(z);  and  therefore,  where  one  de- 
vised lands  to  be  sold,  and  did  not  appoint  a  trustee,  the 
heir  on  whom  the  legal  estate  descended  was  declared  to 
take  it,  subject  to  the  trust  (a)..  And  where  one  devised  lands 
to  his  married  daughter,  for  her  sole  and  separate  use,  and  to 
her  heirs,  and  made  a  similar  omission,  her  husband,  who  of 
course  became  legally  entitled  to  the  rents  and  profits  during 
the  coverture,  was  held,  upon  the  manifest  intention  of  the 
testator  to  give  her  the  beneficial  interest  for  life,  to  take  the 
same  as  trustee  for  his  wife  (&).  And  if  lands  were  devised 
npon  trust  to  a  corporation,  as  it  could  not  take  the  legal 
estate  the  heir  would  be  declared  trustee  for  the  purposes  of 
the  will  (c).  So  with  respect  to  personal  estate,  if  such  pro- 
perty were  bequeathed  to  one  upon  trust,  and  at  the  death  of 

(^)  See  p.  fto.  and  a  Freem.  134 ;  and  see  3  P^ 

(2)  1  Bto.  C.  C.  81.  Wms.    318;    and    Beniham   v. 

(a)  Locton  v.  Loeton^  9  Freem.  WilUhirtj  4  Madd.  44. 

136;  S.C.  iCa^inCha.  179,  where         (6)  See  Bennet  v.  Davits^  2  P. 

the  decision  is  differently  stated,  Wms.  316. 

Piii  ▼.  Pelkam,  1  Ca.  in  Cha.  (c)   Sonlef  v.  Chek   Makers 

176 ;  S.  C.  1  Rep.  in  Cha.  283 ;  Ctmpamfy  i  Bro.  C.  C.  81. 
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the  testator  there  were  no  such  person  living,  this  court 
would  direct  the  due  application  of  the  funds  by  the  execu- 
tors (d  )•  And  it  is  hardly  necessary,  in  addition,  to  remark, 
that  if  personalty  were  bequeathed  by  will»  and  no  executors 
thereof  appointed^  the  administrator  with  the  will  annexed 
would  be  decreed  in  this  court  to  execute  the  implied  trusts. 

We  have  before  remarked,  that  if  all  the  trustees  appointed 
in  a  deed  or  will  should  die  without  having  taken  upon  them- 
selves the  trust,  it  would  be  the  same  thing,  as  if  they  had 
not  been  named  (e) ;  and  therefore,  it  seems  the  legal  estate 
in  the  property  would  vest  in  the  persons  who  would  have 
been  entitled  to  it  at  law,  if  no  such  disposition  had  been 
made  thereof  (/). 

Where  trustees  have  taken  upon  themselves  the  trust,  they 
being  joint  tenants,  and  the  property  having  vested  in  them, 
the  legal  estate,  upon  the  death  of  any  of  them,  will  devolve 
upon  the  rest ;  and  upon  the  decease  of  the  survivor  of  them, 
intestate  in  respect  thereof,  will  descend  upon  his  real  or  per- 
sonal representatives,  according  to  the  nature  of  the  property. 
A  trustee  of  real  property,  in  whom  the  whole  legal  estate  is 
vested,  may  however  dispose  of  the  same  by  will.  And  here 
it  may  not  be  too  great  a  digression  to  observe  that  a  general 
devise  will  include  the  legal  estate  (g) ;  but  that  a  disposition 
which  is  not  consistent  with  a  design  to  pass  the  same  will 
not  have  that  effect  (A). 

When  the  legal  estate  has  vested  in  a  trustee,  and  he  dies 
without  heirs,  if  the  property  be  real,  it  will  of  course 
escheat  to  the  King :  if  personal,  and  his  next  of  kin  cannot 
be  ascertained,  it  will,  except  where  he  is  executor  or  ad- 
ministrator, go  to  His  Majesty  by  virtue  of  his  prerogative. 
In  the  latter  case,  it  is  conceived  that  the  King,  from  the 
nature  of  his  right  and  interest  in  the  property,  might  dispose 

(d)  Moggridge  v.    ThacktoeU^  Wordn)orth,  3  Swanst  365 ;  and 

3  Bfo.  C.  C.  517.  Adams  v.  Claxton^  5  Madd.  435. 

(0  Supra,  p.  138;  Smith  v.  {g)  Lord  Bray  broke  y.  Inskip, 

Wheeler^  3  Ventr.  128.  8  Ve8.4i7,  in  which  the  previous 

(/ )  This  may,  it  seems,  be  decisions  are  cited, 

fairly  deduced    from   8    VenUr.  {k)  Ex  parte  Morgan^  10  Ves, 

130;  8  Keble,  744;  Nklaton  ^.  101. 


Ch.  1.  8.  gj  OF   TRUSTEES.  t9^ 

thereof  according  to  his  discretion;  and,  in  the  former,  the 
statute  39  8c  40  Geo.  3,  c.  88,  s.  12  (t),  empowers  His  Majesty, 
his  heirs  and  successors,  by  warrant  under  his  or  their  sign 
manual,  to  direct  the  execution  of  any  trusts  or  purposes  to 
which  any  manors,  messuages,  lands,  tenements  or  heredita- 
ments, escheated  to  his  Majesty,  his  heirs  or  successors,  may 
have  been  liable  at  the  time  the  same  so  escheated  respectively, 
or  would  have  been  liable  in  the  hands  of  any  of  his  Majesty's 
subjects ;  and  to  make  any  grants  of  such  manors,  lands 
tenements  and  hereditaments  respectively,  to  any  trustee  or 
trustees,  or  otherwise,  for  the  execution  of  such  trusts. 

But,  besides  the  contingences  hitherto  mentioned,  which 
may  operate  as  impediments  to  the  immediate  execution  of 
trusts,  the  legal  estate  subject  thereto  may  vest  in  an  in- 
fant, an  idiot,  or  a  lunatic,  in  which  cases,  either  from  the 
want  of  legal  discretion,  or  from  imbecility  of  mind,  the  duties 
of  the  trustee  could  not  be  satisfactorily  performed.  The  in- 
eonveniences  which  would  arise  from  this  crcumstance  have 
however  been  in  a  great  measure  remedied  by  the  Legislature; 
By  the  statute  7th  Anne,  c.  ig,  sections  1  &  2,  this  court  was 
empowered,  on  the  petition  of  the  person  or  persons  for 
whom  an  infant  might  be  seised  or  possessed  in  trust  of  any 
lands,  tenements,  or  hereditaments,  and  on  the  hearing  of  all 
parties  concerned,  by  an  order,  to  direct  or  compel  a  convey* 
ance  and  assurance  of  such  property  (k):  and  by  the  statute 
4  Geo.  2.  c.  1 0,  sections  1  8c  2,  it  was  authorized,  upon  a  similar 
application,  by  the  person  or  persons  for  whom  any  idiot,  lu-* 
natic,  or  non  compos  mentis,  might  be  seised  or  possessed  in 
trust  of  any  lands,  tenements,  or  hereditaments;  and  upon 
hearing  all  parties  concerned,  by  an  order,  to  direct  or  com* 
pel  Miy  person,  being  an  idiot,  a  lunatic,  or  non  compos  mmtis; 


(i)  This  statute  relates  to  es- 
cheats to  the  King,  in  right  of 
his  Crown ;  but  the  47th  Geo.  3, 
sess.  2,  c.  24,  which  is  more  com* 
prehensive,  includes  escheats  in 
right  of  his  Duchy  of  Lancaster. 

(k)  It  is  perhaps  useful  to  ob- 
serve that  originally,  by  the  4th 
Geo.  3,  c.  16^  and  now  by  the 


6th  Geo.  4,  c.  74,  s.  2,  infant 
trustees  are  in  like  manner  em- 
powered, and  may  be  compelled 
effectually  to  convey  under  au* 
thority  of  the  courts  of  Great 
Session  in  Wales,  and  of  the 
Equity  Courts  in  the  countiea 
Palatine. 
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ot  I^is  or  her  coromittee  or  committees,  in  his  or  ^jer  name^  to 
convey  and  assure  the  same :  and  by  the  1st  and  2d  Geo.  4, 
c.  114,  s.  1  and  2,  the  operation  of  this  statute  was  extended 
to  the  case  of  an  idiot,  lunatic,  or  non  compos  mentis,  not  so 
found  by  inquisition,  and  this  court  was  thereby  empowered  to 
appoint  such  person  as  should  seem  meet,  and  to  compel  him 
to  execute  the  necessary  conveyance  and  assurance  on  his  or 
her  behalf.    And  although  these  acts  have  lately  been  re*^ 
pealed  by  the  first  section  of  the  6th  Geo.  4,  c.  74,  s.  1,  they 
have  by  certain  other  sections  thereof,  which  will  immediately 
be  mentioned,  been  re-enacted  and  consohdated  with  other 
useful  provisions  of  a  similar  nature.  But  it  may  first  be  im- 
portant to  remark,  that  it  has  been  decided,  with  regard  to  the 
first  of  these  original  acts,  and  the  same  observation,  it  is  con* 
ceived,  was  applicable  to  the  two  last,  that  it  did  not  govern 
cases  where  the  trusts  were  implied  (/),  nor  where  the  trustee 
had. an  interest  in  the  property  (m),  or  had  any  duty  to  per- 
form  beyond  that  of  executing  the  conveyance  (»).    By 
the  2d,  3d,  4th,  8th  and  9th  sections  of  the  6th  Geo,  4,  c.  74, 
to  which  we  have  alluded,  the  relief  afiforded  in  the  cases 
comprehended  within  the  three  before-mentioned  statutes^ 
is  applied  to  property  generally,  and  to  any  estate  or  interest 
therein.    And  it  is  perhaps  worthy  of  observation,  that  in 
this  new  act,  idiots,  lunatics,  and  persons  of  unsound  mind^ 
are  not  in  any  instance  required  personally  to  execute  the 
conveyance  or  assurance.    By  the  6th,  8th,  and  gtb  sections 
thereof  this  court  is  authorized,  upon  the  petition  of  any  per- 
son or  persons  beneficially  interested  in  any  stocks,  funds* 
annuities  or  securities,  transferable  in  the  books  of  the  Bank 
of  England,  or  of  the  South  Sea  or  East  India  Companies, 
or  of  any  other  company  or  society,  vested  in  any  person  or 
persons  as  a  trustee  or  trustees,  or  the  legal  personal  repre- 
sentative  of  a  trustee  who   may  be  idiot,  lunatic,  or  of 

(/)  Anonym.  3  P.  Wma.  389,  fret,   3   Cox  R.  221 ;  Ex  parte 

note ;  Goodwin  v.   Luter.  3  P,  Tutin,  3  Ves.  &  B.  149 ;  and  see 

Wms.    387;    Ex  parte  Currie,     y.  Handcock,  17  Vcs.  383, 

1  Jac.  &  W.  643.  and  the  commentary  thereupon 

(m)  Hawkins  Y.  Obeen,  2  Vez.  in  1  Ves.  &  B.  150 ;  and  see 

659 ;  3  Ves.  &  B.  150.  Ex  parte  Ward,  5  Madd.  291  ; 

(11)  Attomey^Gtneral  v.  Pom-  Ex  parte  Cha^teney,  i  Jac.  R.  56. 
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unsound  mind»  (whether  such  truatee  or  trustees  shall  or  shall 
not  have  been  found  idiot,  luoatic,  or  of  unsound  mind  by 
inquisition)  to  order,  appoint,  and  compel  such  person  or 
persons  as  shall  seem  me^t,  being  an  officer  (0)  of  such  com- 
pany or  society,  to  transfer  or  to  join  with  the  other  trustee 
or  trustees,  representative  or  representatives  (if  any),  in  trans- 
ferring such  stocks,  funds,  annuities  or  securities  to :  or  into 
the  name  or  names  of  such  person  or  persons ;  and  also  to 
direct  the  receipt  and  payment  of  the  dividends  thereof,  as 
therein  is  mentioned. 

lliere  are,  however,  other  cases  in  which  impediments  to 
the  execiitioQof  the  trusts  occuc,  raised  by  a  trustee  himself; 
as  by  his  departing  beyond  seas,  or  absconding  and  con- 
cealing himself,  or  by  his  refusal  to  convey  according  to  the 
directions  of  the  atiui  que  trusts.  By  the  6  Geo.  4,  c.  74* 
s.  5.  8^  &  g,  it  is  enacted.  That  it  shall  be  lawful  for  this 
court,  upon  the  petition  of  any  person  or  persons  beneficially 
entitled  to  any  lands,  tenements  or  hereditaments,  or  other 
property,  or  any  estate  or  interest  therein,  of  which  any  per- 
son or  persons  who  is  or  are  seised  or  possessed  upon  any 
trust  or  trusts  shall  be  out  of  the  jurisdiction  of,  or  not  ame- 
nable to  the  process  of,  this  court,  or  it  shall  be  uncertain 
whether  he,  she  or  ihey  be  living  or  dead,  or  such  trustee 
or  trustees  shall  refuse  to  convey  or  assure  the  same  as  the 
person  or  persons  entitled  thereto  shall  direct,  by  an  order,  to 
appoint  such  person  or  persons  as  shall  seem  meet,  on  behalf 
of  such  trustee  or  trustees,  and  to  empower  and  compel  him 
or  them  to  convey  and  assure  the  same  in  a  valid  and  •e&o- 
tual  manner.  Where  the  property  consisted  of  stock  iu  the 
public  funds  a  remedy  was  previously  applied  by  the  36 
Geo.  3,  c.  go,  which  empowered  this  court,  where  the  per- 
son or  persons,  or  one  or  more  of  the  persons  in  whose  name 
or  names  any  of  the  stocks  and  annuities  transferable  at  the 
Bank  of  England  should  be  standing,  as  a  trustee  or  trustees, 
or  the  legal  personal  representative  or  representatives  of  any 
such  person  or  persons,  being  deceased,  should  be  absent 
out  of  the  jurisdiction,  or  not  amenable  to  the  process  of 
this  court,  or  should  be  a  bankrupt  or  bankrupts,  lunatic 

(o)  See  section  15. 
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or  lunatics,  or  should  refuse  to  transfer  the  same,  or  to 
receive  or  pay  over  the  dividends  thereof,  or  it  should  be 
uncertain  whether  he,  she  or  tbey  were  living  or  dead, 
in  any  cause  therein  depending,  to  order  and  direct  a 
transfer  of  such  stocks  or  annuities,  and  the  receipt  and 
payment  of  the  dividends  thereof,  in  manner  therein  men- 
tioned :  and  by  the  52  Geo.  3,  c.  158,  the  provisions 
of  this  act  had  b^en  extended  to  South  Sea  Stocki  East 
India  Stock,  and  to  all  other  stocks,  annuities  and  funds 
transferable  in  the  books  of  any  other  company  or  society 
than  that  of  the  Bank  of  England.  The  relief  under  these 
two  last-mentioned  statutes  was  not  so  convenient  as  that 
now  afforded  by  the  former,  relating  to  the  conveyance  of 
lands ;  for  it  was  rendered  necessary  by  the  words  thereof, 
if  there  were  not  a  suit  already  depending,  to  file  -a  bill  in 
order  to  give  the  court  jurisdiction  (p).  And  although,  where 
there  was  a  cause  depending  this  court  would  have  made  an 
order  upon  a  petition,  supported  by  proof  of  the  fact  upon 
which  the  jurisdiction  of  that  statute  was  founded,  as  by 
affidavit  of  belief  that  a  trustee  had  absconded,  and  had  never 
since  returned,  and  was  never  likely  to  return  to  this  king- 
dom (9),  yet  where  a  bill  was  expressly  filed  for  the  pur- 
pose, it  was  held  that  it  ought  to  be  brought  to  a  hearing, 
and  that  an  intermediate  petition  was  not  sufficient  (r). 

'  If  a  trustee  should  become  bankrupt,  it  seems  the  legal 
estate  in  the  property,  whether  real  or  personal,  would  not 
pass  to  his  assignees  by  the  bargain  and  sale,  and  assignment 
executed  under  his  commission  (s);  and  it  is  to  be  observed, 
that  by  the  79th  section  of  the  prseent  Bankrupt  Act,  the  6th 
Geo.  4,  c.  16,  by  which  the  last-mentioned  act,  so  far  as  it 
related  to  bankrupts,  is  repealed,  power  is  given  to  the  Lord 
Chancellor,  where  any  bankrupt  shall,  as  trustee,  be  seised, 
possessed  of,  or  entitled  to  any  real  or  personal  estate,  or  any 

(j>)  The  statute  36  Geo.  3,  (s)  See  Copeman  v.  GaUant^ 

c.  go,  was  occasioned  by  the  ca«e  1  P.  Wms.  314;  a  P.  Wms.  318 ; 

of  Shaw  V.  Wright^  3  Ves.  SQ.  Ambl.    74.      Joy  v.    Camphdl^ 

iq)  WiUiama  v.  Bird^   1  Ves.  1  Sch.  &  Lefr.  338.    Ex  parte 

&  Bea.  3.  Martin,    19   Ves.  491.      S.  C. 

(r)  Burr  v.  Masatiy  3  Sim.  &  a  Rose,  B.  C.  331.    Ex  parte 

Stu.  11.  3  Madd.  s8« 
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interest  secured  upon  or  arising  out  of  the  same,  or  shall 
have  standing  in  his  name  as  trustee,  any  goyemment  stocky 
funds  or  annuities^  or  any  of  the  stock  of  any  public  com- 
pany, on  the  petition  of  the  person  or  persons  entitled  in  pos- 
session to  the  receipt  of  the  rents,  issues  and  profits,  divi- 
dends, interest  or  produce  thereof,  to  order  the  assignees, 
and  all  persons  whose  act  or  consent  is  necessary,  to  convey, 
assign  or  transfer  the  said  estate,  interest,  stock,  funds  or 
annuities,  to  such  person  or  persons  as  the  Lord  Chancellor 
shall  think  fit,  upon  the  trusts  to  which  the  same  were  sub- 
ject previously  to  the  bankruptcy ;  and  to  receive  and  pay 
over  the  rents,  issues  and  profits,  dividends,  interest;  and 
produce,  as  he  shall  direct.  It  remains  then  to  be  noticed, 
that  the  statute  36  Geo.  3,  ego,  has,  except  as  it  related  to 
bankrupts,  been  repealed  by  the  6  Geo.  4,  c.  74,  a.  1,  and 
has  so  far  been  repealed  by  the  6  Geo.  4,  c  16;  and  that  the 
former  of  these  last^mentioned  acts  not  only  comprises  and 
gives  relief,  by  an  order  upon  petition  merely,  in  the  case  to 
which  we  have  adverted,  of  trustees  of  any  stocks,  funds,  an- 
nuities or  securities  transferable  in  the  books  of  the  Bank  of 
England,  or  of  the  South  Sea  or  East  India  Company,  or  any 
other  company  or  society,  who  may  be  idiots,  lunatics,  or  of 
unsound  mind,  but  also  (t)  where  a  trustee  or  trustees,  or  the 
legal  personal  representative  of  a  trustee  or  trustees  of  pro- 
perty so  transferable,  shall  be  out  of  the  jurisdiction,  or  not 
amenable  to  the  process  of  this  court ;  or  where  it  may  be 
unknown,  or  uncertain  whether  such  person  or  persons  be 
living  or  dead ;  or  where  such  person  or  persons  refuse  to 
transfer  the  same,  or  to  receive  or  pay  over  the  dividends 
thereof,  to  the  person  or  persons  entitled  thereto,  or  as  he, 
she  or  they  may  direct;  and  that  by  the  nth  section  of  the 
same  statute  (u)  it  is  enacted.  That  the  provisions  therein- 
before contained  shall  extend  and  be  construed  to  extend  to 
all  cases  of  petitions  in^which  this  court  was  by  law  autho- 

(0  See  sections  7  &  8.  to  benefit  and  friendly  societies, 

*  (fi)  The  57th  Geo.  3,  c.  39,  by  was  repealed  by  the  ist  section  of 

which  the  provisions  of  the  36  this  acU     See  case  in  matter  of  a 

Geo.  3,  c.  90,  and  53  Geo.  3,  friendly  society,  1  Sim.  &  Stu. 

c.  158,  were  extended  to  matters  82.    Ex  parte  Norrish^  i  Jac.  R. 

of  chanty,  and  to  matters  relative  162. 


1^  EXCLUSIYV   JVRISDtCTION  :  [Book  i. 

rixed  to  grant  relief^  and  make  summary  orders,  without  suit, 
either  in  matters  of  charity,  or  in  matters  relative  to  benefit 
or  friendly  societies. 

Having  thus  made  such  observations  as  appeared  neces- 
sary respecting  the  legal  estate,  and  the  power  which  tiits 
court  has  over  the  same,  it  becomes  our  duty  to  inquire  in 
what  cases  this  court  will  interfere  to  appoint  new  trustees. 
It  IS  usual  in  deeds  creating  trusts,  whether  of  real  or  per- 
sonal estate,  to  insert  a  proviso,  that  if  the  trustees,  or  either 
of  them,  shall  die,  or  be  desirous  to  be  discharged,  or  shall 
depart  beyond  seas,  or  refuse  or  become  incapable  of  acting 
in  the  trusts,  the  surviving  or  continuing  trustee,  his  heirs, 
executors  or  administrators,  may,  by  writing  under  his  or 
thetr  hand  and  seal  or  hands  and  seals,  to  be  attested  by  two 
or '  more  credible  witnesses,  with  such  consent  of  cestui  que 
trustt  as  may  be  thought  advisablei  or  of  the  proper  authority 
of  such  surviving  or  continuing  trustee,  or  such  heirs,  exe- 
cutors or  administrators  as  before  mentioned,  nominate  or 
appoint  any  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  or  stead  of  the  trustee  or  trustees  so  dying,  or  being  de- 
sirous to  be  discharged,  or  refusing  or  becoming  incapable  of 
acting ;  and  that  when  any  new  trustee  shall  be  so  appointed, 
the  trust^states  or  funds  then  vested  in  the  trustee  or  trustees 
for  the  time  being  shall  be  conveyed  and  transferred  in  such 
manner  that  the  same  may  become  wdl  vested  in  the  new 
trustee  or  trustees,  as  the  case  shall  require,  upon  tlie  trusts 
originally  declared ;  and  that  such  new  trustee  or  trustees,  and 
his  or  their  heirs,  executors,  administrators,  and  assigns  shall 
have  the  same  powers  and  authorities  as  if  they  had  been  origi- 
nally appointed.  We  have  briefly  noticed  in  whom  the  legal 
estate  in  property  will  vest  when  no  trustee  has  been  appoint- 
ed, and  where  one  has  been  nominated,  but  has  died.  And 
here  it  is  to  be  remarked,  that  in  such  cases  this  court  would 
appoint  a  trustee  or  trustees  to  perform  the  trusts,  except 
where  it  has  no  power  over  the  legal  estate,  as  in  the  instance 
of  the  property  reverting  to  the  King ;  and  would  cause  it  to 
be  conveyed  or  transferred  to  him  or  them  for  that  purpose, 
by  the  person  having  the  legal  estate.  The  case  of  property 
going  to  his  Majesty  by  escheat,  or  by  virtue  of  his  prero^ 
gative,  for  want  of  heirs  or  next  of  kin,  we  have  noticed  \ 
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^  but  the  ezoeption  jost  mentioned  seem»  to  extend  to  the  in- 
stances of  escheat  to  a  subject,  and  of  forfeiture  to  him :  for 
it  does  not  appear  that  this  court  will  in  any  case  compel  the 
person  having,  under  any  of  the  circumstances  just  alluded  to, 
ihe  legal  estate  in  realty,  actually  to  perform  the  trusts ;  and  it 
seeniB  evident  from  the  tenour  of  the  sgth  and  40th  Geo.  3, 
c.  88, 8*  1  a,  if ,  as  must  be  supposed  from  the  necessity  of  passing 
it,  this  court  could  not  then  have  afforded  any  relief  against 
the  Crown  in  eases  to  which  that  enactment  applied,  that 
it  could  not  now  enforce  even  a  conveyance  from  a  sub- 
ject entitled  by  escheat  (x),  or  from  the  King  upon  a  forfeit^ 
ure(y);  and  therefore,  that  it  could  not,  in  such  cases, 
direcdy,  or  indirectly  canse  the  trusts  to  be  carried  into  exe- 
cution (x).  And  with  respect  to  the  forfeiture  of  personalty, 
it  seems  the  observation  applies  which  was  made  in  relation 
to  sttoh  kind  of  property  reverting  to  the  King  by  virtue  of 
his  prerogatire,  and  that  the  court,  in  this  instance  either, 
will  not  affect  to  control  him. 

We  have  seen  in  what  cases,  where  the  legal  estate  is  in 
en  infant,  an  idiot,  or  a  lunatic,  this  court  is  empowered,  at 
the  instance  of  those  beneficially  interested,  to  interfere  in  a 
summary  way  by  directing  a  conveyance  thereof;  and,  it 
is  now  to  be  observed,  that  by  the  statute  6th  Geo.  4,  c.  74, 
to  which  we  have  already  particularly  referred,  it  is  conceived 
that  this  court  is  enabled  by  order,  upon  the  petition  of  a 
person  or  persons  duly  appointed  a  new  trustee  or  new 
trustees  by  virtue  of  some  power  or  authority,  or  by  this 
court,  to  empower  and  compel  a  trustee  of  lands,  tenements, 
or  hereditaments,  or  other  property,  or  any  estate  or  interest 
therein,  who  is  an  infant,  or  the  committee  of  such  a  trustee, 
who  is  an  idiot,  or  a  lunatic,  or  of  unsound  mind,  so  found 
by  inquisition,  or  the  person  or  persons  who  may  thereunder 
be  appointed  by  this  court,  to  convey  and  assure,  on  the 
behalf  of  a  trustee  who  is  an  idiot  or  a  lunatic,  or  of  unsound 
mind,  but  not  so  found  by  inquisition,  or  the  person  or  per- 
sons who  may  thereunder  be  appointed  by  this  court  to 

(x)  Stevens  v.  BaUey^  Nels.  107.  Treat  of  £q.  1 70,  note ;  Re  Sad- 

1  Stra.  454*  ler,  1  Madd.  R.  ^81. 

(j/)  WikesM  Caaet   Lane,  54,  (2)  See  Hargr.  Jurisc.  Exercit* 

and  the  other  cases  cited  2  Fonbl.  388. 
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coDVBy  and  assure  on  the  behalf  or  in  the  name  of  a  trustee 
who  is  out  of  the  jurisdiction  of,  or-not  amenable  to,  the  pro- 
cess of  this  court,  or  it  is  unknown,  or  uncertain  whether  he 
or  she  be  living  or  dead,  or  he  or  she  shall  refuse  to  convej 
or  assure  to  such  new  trustee  or  tfustees>  duly  appointed,  to 
convey  and  assure  such  lands,  tenements  or  hereditaments,  or 
other  property,  or  any  estate  or  interest  therein,  to  such  new 
trustee  or  trustees,  either  alone,  or  together  with  any  con- 
tinuing trustee  or  trustees  (a).  And  this  court  is  by  the  . 
same  statute  also  authorized,  by  order,  upon  petition  of  a  new 
trustee  or  new  trustees  so  duly  appoinled,  to  empower  and 
compel  the  person  or  persons  who  may  thereunder  be  ap- 
pointed by  this  court,  to  transfer,  on  behalf  of  a  trustee,  or 
the  legal  personal  representive  of  a  trustee  of  any  stocks, 
funds,  annuities,  or  securities  transfemble  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England,  or  of  the 
South  Sea  company,  or  the  East  India  company,  or  of  any 
other  company  or  society,  who  is  an  idiot,  a  lunatic,  or  of 
unsound  mind,  whether  so  found  by  inquisition  or  not,  or  who 
is  out  of  the  jurisdiction  of  or  not  amenable  to  the  process 
of  this  court,  or  it  shall  be  unknown  or  uncertain  whether 
he  be  living  or  dead,  or  he  shall  refuse  to  transfer  such  stocks, 
funds,  annuities  or  securities  or  receive  and  pay  over  the  divi- 
dends thereof  to  such  new  trustee  or  trustees  duly  appointed  to 
transfer  or  join  with  the  other  trustee  or  trustees,  representa^ 
tive  or  representatives,  if  any,in  transferring  such  stock,  funds^ 
annuities  or  securities  to  or  into  the  name  of  such  new  trustee 
or  trustees,  either  alone,  or  together  with  any  continuing 
trustee  or  trustees  {by  And  by  this  act  it  is  declared  that 
the  several  provisions  thereof  shall  extend  to  cases  in  which 
the  trustee  may  have  some  beneficial  interest  in  the  property 
so  vested  in  him,  and  to  cases  in  which  he  may  have  some 
duty  to  perform,  so  far  as  to  enable  conveyances  and  transfers 
to  be  made  in  order  to  vest  the  property  in  a  new  trustee  or 
trustees  so  duly  appointed,  either  alone,  or  jointly  with  any 
continuing  trustee  or  trustees  (c). 
Where  it  becomes  desirable  that  new  trustees  should  be 

(a)  Sections  ft,  3i  4i  5»  8  &         (6)  Sections  6,  7,  8  &  g. 
g.  (•)  Section  10. 
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appointed,  but  there  is  no  power  in  the  instrament  creating 
the  trust  for  that  purpose  (d),  or,  there  being  one,  it  does 
not  extend  to  the  event  which  has  happened  (e),  this  court, 
if  it  have  command  over  the  legal  estate,  will  make  the  neces- 
sary appointment :  and  therefore,  if  in  such  a  case  trustees 
should  be  desirous  of  being  discharged  from  the  trust,  this 
court  would  appoint  new  trustees,  and  superintend  the  con- 
veyance of  the  property  to  them  upon  the  trusts  ^o  which 
it  was  liable.  If,  in  a  similar  case,  there  should  be  three 
trustees,  and  one  of  them  should  go  abroad,  having  pre- 
viously released  to  the  others,  this  court  would  appoint  a 
trustee  in  his  place(y*):  and  if  a  trustee  should  refuse  to 
act  in  the  performance  of  the  trusts,  this  court  would  compel 
him  to  execute  a  conveyance  of  the  legal  estate,  in  order  that 
the  purposes  thereof  might  be  attained.  And  it  seems  that 
if  the  appointment  of  a  trustee  should  turn  out  to  be  very 
inconvenient,  and  the  person  appointed  should  submit  to 
the  direction  of  the  court,  it  might  be  induced  to  lend  its  aid 
in  changing  the  trustee  (g).  But  it  must  be  particularly 
noticed,  that  this  court,  by  the  appointment  of  a  new  trustee 
where  the  former  has  acted,  does  not  thereby  divest  him  of 
any  responsibility  which  he  may  have  incurred  (A) ;  and  that 
it  will  not  make  the  appointment  until  it  has  been  ascer- 
tamed  that  the  person  proposed  is  a  proper  person  (t).  And 
it  may  further  be  observed,  that  where  there  is  a  power  given 
for  the  appointment  of  new  trustees,  it  will  not  control  the 
parties  in  their  execution  of  it,  although  it  will  nevertheless 
take  care  that  it  is  duly  exercised  (k) ;  and  that  if  this  court 
should  be  called  upon  to  appoint  trustees  in  consequence 
of  there  being  no  such  provision  in  the  original  instru- 
ment, it  will  not,  in  making  the  substitution  and  directing 

(d)  Buchanan   v.    Hamilton,         (h)    See     Crewe    v.    Dtcken^ 

6  Ves.  72a.  4  Ves.    97.     —    v.  Osborne^ 

(e)  Millard  v.  Eyre^  a  Ves.  jun.     6  Ves.  455. 

94;  and  see  Morria  v.  Preston^         (i) v.  Robarts^  i  Jac.  & 

7  Ves.  547.  Walk.  251 ;   and  see  Attorney^ 
(/)    Buchanan    v.    Hamilton^     General  v.  DysM,  2  Sim.  &  Sta. 

5  Ves.  72s.  528. 

ig)  Lake  V.  De  Lambert,  4  Ves.         (k)  Webb  v.  Earl  of  Shafted 
592.  bury^  7  Ves.  480. 
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the  coDYdyuce,  order  a  dauBe  to  be  inserted  to  aothorize 
future  appointments  to  made  out  of  court  (/)• 

A  trust  may  be  of  such  a  nature  as  purposely  to  vest  a 
discretionary  power  in  trustees ;  but  this  court  cannot  bestow 
that  authority  upon  new  trustees :  nor,  except  in  cases  of 
charity^  can  it  exercise  the  same  itself.  Hence,  for  the  sake 
of  illustration,  where  a  testatrix  gave  property  by  will^  to  be 
disposed  of  to  such  persons  and  in  such  manner  as  four 
trustees,  or  the  survivor  of  them,  should  think  fit,  and  fwo  of 
them  died  before  its  distribution,  this  court  declared  itself 
miable  to  give  to  two  new  trustees,  whom  it  appointed  jointly 
with  the  others  to  support  the  general  trusts  of  the  will,  any 
discretionary  power  (m);  although,  if  a  disposition  of  per- 
sonalty were  made  to  trustees,  to  apply  the  same  among 
certain  charitable  objects  in  such  manner  as  they  should 
think  fit,  and  they  or  any  of  them  should  die,  this  court  would 
direct  the  mode  of  its  application  (n). 

It  remains  to  be  observed,,  that  in  the  cases  in  which  this 
court  is  unable  to  compel  the  conveyance  of  the  legal  estate, 
and  through  the  medium  of  new  trustees  appointed  by  itself 
to  provide  for  the  execution  of  the  trusts,  it  nevertheless 
Willi  to  the  extent  of  its  power,  protect  the  rights  of  the 
parties  beneficially  interested  in  the  property;  and  having 
eootrol  over  the  rents  and  profits  thereof  will  superintend 
and  direet  their  application  whenever  tlie  rights  of  the 
parties  require  it,  and  there  is  not  any  discretionary  power 
ia  the  trustees  with  relation  thereto,  which  this  court  is  unable 
to  exeieiae.  This  interference  is  generally  made  where  the 
tnutees  are  under  disabilities  in  cases  to  which  the  statutes 
above  mentioned  do  not  apply,  or  where  they  have  been  guilty 
of  misconduot;  and  is  rendered  effectual  by  the  appointment 
of  a  person  denominated  a  receiver  of  the  rents  and  profits. 
And  it  may  be  added,  that  in  some  cases  of  a  similar  nature, 

(t)  Bayky  v.  Mansdl,  4  Ma4d.  gridge  v.  ThackmeU,  3  Bre.  C.  C. 

as6«  517.  S.C.  1  VeB.  jua.464;  and 

(m)  Hiblmri  v.  Lcmdm,  Ambl.  on  appeal,  8  Ves.  36,  and  the 

309*  cases  thereia  citsd.    This  branch 

(«)  AUomey^General  v.  Hkk^  of  the  proposition  in  the  text  will 

fMoS  •  £q.  Ca.  Ah.  1 93.    White  be  fiirthtr  iUuslrsited  heieaftsr. 
V.  White,  1  Bro^C.  C.  1^    Mog^ 
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in  which  the  property  is  personal,  this  court  will  order  the 
deposit  of  the  fund  to  be  made  in  the  Bank  of  England,  in  the 
Dame  of  its  accountant  general,  and  will  cause  the  proceeds 
thereof  to  be  applied  according  to  the  trusts  to  which  it  was 
subject  in  the  possession  of  the  trustees  (o). 

(0)  The  subjects  of  the  appoint-     fall  under  consideration  hereafter, 
ment  <>f  receivers,  and  of  the  paj«     See  Book  1 ,  Chap.  7. 
ment  of  money  into  court,  will 
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CHAPTER  THE  SECOND. 

OF  BIGHTS  IN  EQUITY  ARISING  UPON  MORTGAGES. 

Mortgages  of  legal  Property  of  course  admit  of  cog^ 
nizance  at  law;  but  it  wiU  be  found  that»  under  oertain 
circumstances,  an  equitable  right  is  construed  to  arise  tbere- 
from,  which  forms  aa  important  ground  of  jurisdiction  in 
Chancery.  And  where  they  relate  to  equitable  property,  it  is 
obvious  that  every  right  arising  in  respect  thereof  must  fall 
under  the  control  of  a  court  of  equity. 

Hence,  we  derive  two  distinct  subjects  for  consideration, 
which  may  be  considered  under  the  heads  of  The  Equity 
of  Redemption  upon  Legal  Mortgages,  and  Equitable 
Mortgages. 


SECTION  THE  FIRST. 

OP   THE   EQUITY   OP   REDEMPTION. 

At  Law,  when  land  is  by  conveyance  pledged  to  secure 
a  sum  of  money  borrowed,  and  no  time  is  fixed  for  the  repay- 
ment thereof,  the  borrower  may  regain  the  enjoyment  of  tiie 
property  whenever  he  thinks  fit  to  discharge  the  oUigatMm 
upon  it.  This  mode  of  encumbering  lands,  which  wieis  for- 
merly common  in  Wales,  but  which  has  almost  universally 
fallen  into  disuse,  left  in  the  mortgagor  and  his  representa- 
tives a  right  of  redemption  co-extensive  with  his  intefeift  iti 

the  property  (a).  •  ■  -^ 

i"  •'  ? 

(a)  See  Howell  v.  Price,  Prec.  3  Atk.  s8o.    Hartpole  v.  Wakh^ 

Cha.493.   S.C.  iP.  Wm8.89i.  5  Bro.  P.  C.  ^67.    Fe$mck  y. 

Orde  v«  Hemingt   1  Vem.  418.  Readf  1  Meriv.  it 4. 
Yatti  V.  Hambfyf  2  Atk.  360; 
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The  hgal  po«mr  of  radettption  is  however  now  generally 
oonfinad ;  for,  ta  aortgaget  of  freehold  property,  or  subsisting 
(MBS  for  yeeie,  it  is  the  usual  practice  to  conrey  the  whole 
estate  dMM>h^l7  to  the  lender,  subject  to  a  proviso  for  the 
ledemptaoa  thereof  on  payment,  in  the  one  case,  by  the 
moftgagor,  his  heirs  or  assigns,  and  in  the  other  by  him,  his 
exeenlDis,  adainstrators  or  assigns,  to  the  mortgagee,  his 
execiiten»  administrators  and  assigns,  of  the  money  lent, 
with  interest  after  the  rate  then  agreed  upon,  and  at  a  time 
then  fixed,  and  for  a  re-conveyance  of  the  property.  Where, 
hosywrer,  a  term  is  purposely  created  as  a  security,  the  con- 
dftioa  on  payment  is  not  always  for  a  re-conveyance ;  but, 
UBiially,  that  the  lena  shall  cease,  or  be  held  in  trust  for  the 
mortgagor  and  his  representatives,  to  attend  the  inheritance. 

I.-— OF  THE  NATURE  OF  THE  EQUITY  OF  REDEMPTION. 

The  result  of  such  a  transfer  of  property  by  way  of  legal 
mortage,  being,  that  if  the  day  limited  should  pass  without 
payment  of  the  debt  and  interest  the  estate  would  be  held 
at  law  to  vest,  to  the  extent  to  which  it  was  conveyed,  in 
the  mortgagee,  free  from  the  claims  of  the  mortgagor,  it 
mi^^  perhaps^  be  forfeited  for  a  sum  equivalent  to  a  small 
portion  only  of  its  actual  value.  The  probability  of  great 
hardship  often  arising  from  this  circumstance,  added  to  the 
oonaidMation  of  the  mortgage  being  a  mere  security  for  the 
aOMj,  and  that  by  the  re-payment  thereof  with  interest, 
iMiongh  after  the  period  so  arbitrarily  fixed,  the  mortgagee 
vrould  be  secured  from  injury  {b),  and  would  derive  from  the 
transaction  all  the  benefit  which  natural  justice  demands  (c), 
has  indneed  this  court  to  interfere  between  the  parties  (d). 
This  it  does,  not  by  remitting  the  forfeiture,  for  that  would 
be  to  interfere  with  legal  decisions,  and  to  afiect  a  legisla- 
titve  authority,  which  it  has  neither  the  disposition  nor  the 
means  to  support :  but,  appealing  to  the  conscience  of  the 
flsortgagee,  it  considers  a  privity  and  an  interest  still  to  exist 
in  the  mortgagor;  and  therefore,  upon  fulfilment  of  the  gene- 

(i)  I  £q.  Ca.  Ab.  313.  (c)  la  Ves.  33a.  334- 

(J)  Hardr.  465. 

N 
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Tol  design  of  the  deed  by  him  witiiin  a  reasonable  time  after 
the  legal  forfeiture,  it  compels  the  mortgagee  to  re-coaveyi 
The  time  within  which  snch  redemption  after  the  period  fixed 
is  allowed,  where  the  mortgagee  has  been  in  possession,  is» 
by  analogy  to  the  provision  in  the  Statute  of  Limitationa  (e) 
relative  to  rights  of  entry  upon  lands  (/),  held  to  be  tvsenty 
years  (g),  unless,  in  further  correspondence  with  that  statote, 
the  person  who  under  this  general  rule  would  have  been 
entitled  to  redeem,  was  under  any  legal  disability,  as  in* 
fancy  (A),  or  coverture  (i),  or  imprisonment  (k),  or  absence 
beyond  seas  (/),  in  which  cases  it  is  proportionably  en^ 
tended  (m).  And  the  rule  thus  established,  with  such  excep?^ 
tions,  and  thus  defined  by  analogy,  being  founded  upon  .the 
presumption  that  tlie  principal  had  been  paid,  is  still  liafalt 
to  extension  where  the  mortgagee  has  within  the  period 
prescribed  made  an  acknowledgment,  or  shown  an  under- 
standing that  the  mortgage  still  subsisted;  for,  as  at lawtn 
the  case  of  a  debt  otherwise  barred,  the  presumption,  is 
thereby  rebutted,  and  the  obligation  preserved  (»).  Hence, 
if  the  mortgagee  should  admit  that  he  has  no  other  title  (0), 
or  should  receive  or  even  demand  interest  upon  the  amount 


(f)  21  Jac.  !•  c.  16. 
(/)  Ibid.  8. 1. 

(g)  Ewrt  V.  White^  «  Ventr. 
340.  Fear»an  v.  Pulieyf  1  Ca« 
in  Cha.  102.  Belch  v.  Harvey, 
3  P.  Wms.  287,  A.  Krumki  v. 
Spence,  1  £q.  Ca;  Abr.  315; 
I  Ves.  &  B.  539;  3  Jac.  &:  W. 
177.  191.  333.  Harrison  v.  Hoi* 
linSf  I  Sim.  &  Stu.  471. 

(A)  See  Kfwtoks  v.  Spence, 
I  Eq.  Ca.  Abr.  315.  Procter  v. 
Corvper,  2  Vcm.  377. 

(t)  Cornel  V.  Sykes,  1  Rep.  in 
Cha.  193 ;  Anon,  s  Atk.  333. 

(If)  Jenner  v.  Trac^^  3  P. 
Wms.  287,  n. 

(0  Ibid. 


(m)  Belch  v.  Harvey,  3  P.  Wms. 
288,  n. 

(«)  Bryan  v.  Horseman^  4  Eist 
R*  5999  ^<i  other  cases,  dtsd 
Selwyn's  N,  P.  135,  et  9eq.% 
Price  v.  Copner,  1  Sin).  &  Sisi, 
347 ;  Sodk  V.  I{ea6y,  6  Madd* 
i8 J  ;  Rayner  v.  Oastler,  6  Madd. 
274. 

(0)  Perry  v.  Marston,  2  Bro» 
C.  C.  397  ;  Whiting  v.  White^ 
2  Cox  R.  290  \  Hansard V.  Hardy^ 

18  Ves.  455 ;  1  Ves.  &  Bea.  540 ; 
Hodle  V.  Healey,  1  Ves.  &  Bea. 
536 ;  and  see  Barron  v.  Martin, 

19  Ves.  327  ;  S.  C*  Coop.  1694 
and  Reekes  v.  PostUthmnte,  Coop. 
161. 
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tf  the  moilgftge-d^be  (p),'  or  should  tioBBetft  to  redemp-  - 
tion  (g),  though  the  time  generally  allowed  for  such  purpose  ♦ 
to  the  mortgagor  should  have  expired,  or,  if  within  that* 
period  an  account  should  have  been  settled  between  him 
and  the  mortgagee  (r),  or  should  have  been  merely  kept  by  ^ 
the  •latter(«),  or  if  the  mortgagor  should  have  been  permitted 
to  remain  in  possession  of  the   whole,  or  of  part  of  the 
premises  (t),  this  court  would  not  consider  the  right  to 
redeem  as  barred  (u). 

It  may  here  be  remarked,  that  the  re-conveyance  of  the 
mortgaged  estate,  where  it  is  decreed  by  virtue  of  the  equi- 
table right  thus  construed  to  exist  in  the  mortgagor  and  his ' 
representatives,  is  made  quite  independently  of  the  stipula- 
tions in  the- mortgage-deed;  for  it  is  the  re^transfer  of  that> 
interest  in  the  property  which,  upon  breach  of  the  condition, 
the  law  declares,  and  equity  admits,  to  have  vested  absolutely 
in  the  mortgagee,  and  is  no  less  necessary  where  the  proviso 
on  non-payment  is  for  cesser  of  the  newly-created  estate/ 
than  where  it  is  expressly  for  a  re-»conveyance. 

The  right  of  a  mortgagor  thus  to  regain  his  estate,  although 
actually  forfeited  in  contemplation  of  law,  is  termed  his  equity 
of  redemption;  and  to  the  doctrines  of  this  court  upon  the 
subject  it  is  now  proposed  briefly  to  advert. 

It  will  readily  occur  that  this  title  is  essentially  different 
from  a  reversion;  but  it  seems  important  to  notice  that 
where  the  whole  of  the  borrower's  interest  in  the  property  is 
mortgaged,  be  has,  after  forfeiture  on  non-performance  of 
the  condition^  the  equity  of  redemption  only;  but  that  where 
a  partial  interest  therein  is  created  and  pledged,  as  in  the 


(f)  See  Trash  v.  fVhite,  3 
Bm.  C.  C.  §89 ;  but  see  i  Ves^ 
&  Bea.540. 

iq)  Proctor  v.  OatcSf  a  Atk. 
140. 

(r)  Proctor  v.  Cowper,  2  Vera. 
377 ;  Conway  v.  Shrimptouy  15 
Via.  Abr-  468  ;  S.  C  5  Bro, 
P-  C*  1 87  ;  Anon.  8  Atk.  333  ; 
Prke  V.  Copncr^  I  Sim.  &  StUi 
347. 


i$)  fi  Vez.  84;  3  Ves.  21* 
(/)  Rakestraw  v.  Brewer^  SeL 
Ca.  in  Cha.  55 ;  S.  C.  3  Eq.  Ca. 
Abr.   6o3  ;    Corbeti  v«  Barker^ 
3  Anstr.  755» 

(»)  It  may  be  noticed,  that 
this  coort  ^\\\  not  make  an  order 
which  can  have  the  efect  of 
acknowledging  the  existence  of  a*- 
mortgage  ;  Anon.  6  Madd.  9. 

N   2 
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instance  of  a  term  for  years,  he  has,  strictly  speakingi  the 
reversion  as  well  as  the  equity  of  redemption  in  the  term ; 
and  therefore,  that  the  name, .  equity  of  redemption,  which 
is  generally  indiscriminately  used,  is  sometimes  improperly 
applied. 

The  relations  of  the  mortgagor  and  mortgagee  after  the 
forfeiture  are  very  peculiar,  and  require  some  remark.  The 
latter  is  then  regarded  in  this  court  as  a  creditor  and  encum- 
brancer upon  the  equitable  estate  in  the  land(r),  but  as 
heiting  primd  facie  (jf)  only  a  personal  interest  as  a  security 
for  his  debt  (js)«  If  he  take  possession  of  the  lands  he  is 
considered  in  the  light  of  a  bailiff  without  a  salary  (a),  and  is 
bound  to  keep  an  account,  and  to  be  ready  with  it  at  all 
times  (6),  and  is  answerable  to  the  mortgagor  for  the  rents 
and  profits  which  he  has  received  (c).  If  they  should  be 
found  to  have  amounted  to  more  than  the  interest  which  was 
due  to  him  it  will  be  calculated  in  reduction  of  the  prin- 
cipal (d) ;  and  in  taking  the  account  compound  interest  will, 
in  some  instances,  in  effect,  be  allowed  upon  his  receipts  (e); 
and  if  it  should  thereupon  be  ascertained  that  the  amount  of 
both  principal  and  interest  have  been  liquidated,  he  will  be 
chfl^ged  with  interest  upon  the  estimated  balance  (/).    So 


.  («}  Qubome  v.  Scarfs^  i  Atk. 
693 ;  S.  C.  »  Jac.  &  W.  196  ; 
GdUon  v.  Hancock^  3  Atk.  430 ; 
and  Lanoy  v.  Athol,  ib.  444,  and 
notes  in  Sanders's  Edit. 

(jf)  Noy$  V.  Mcrdaunt^  2  Vem. 
581. 

{%)  Tkomborough  v.  Baker, 
i  Ca.  in  Cha.  283.  885 ;  S.  C. 
3  Swaost  628 ;  Tabor  v.  Tabor, 
rep.  3  'Si^anst.  636  ;  fVime  v. 
JMtktm,    3  X^a.  in  Cha.  52  ; 

v.  Hkhy'  1   Vem.  412; 

Pf^.  Cha.  99 ;  1  P.  Wms.  294 ; 
TAoffi^MOfi  V.  Grant,  4  Madd.  438 
See  AttrGen*  \*  Batoyer,  5  Yes. 


(o)  I  Ca.  in  Cha.  220;  s  At|c. 

534- 

(b)  1  Madd.  R.  278. 

(c)  Fulthorpe  v.  Foster ^  1  Vern. 
476;  2  Atk.  410;  1  Ball'&'B. 

385. 

(d)  Gould  V.  Tancrtd,  8  Atk. 

533- 

(e)  Raphael  v.  Boehn^  1 1  Ves. 

92  ;  and  see  Robinson  v.  Cum" 
ming,  2  Atk.  410 ;  Stokoe  v. 
Robson,  19  Ves.  385;  JVebber 
V.  Hunt,  1  Madd.  R.  13 ;  Siep^ 
pard  V.  Elliot,  4  Madd.  354; 
Wilson  V.  Metcalfe,  1  fiuss.  R» 
530. 
CO    QuarreS    v.    BeckfbfO, 

iMadd.R.  269.  ' 


Cb.2.  8.  1.]  EQUITY  OF  REDEMPTION.  iSl 

long  as  the  principal  remains  unsatisfied  he  is  entitled  to 
retain  the  possession  of  the  estate,  and  has  been  said  to  bear 
resemblance  in  regard  to  the  surplus-rents,  after  payment  of 
the  interest  due  to  him,  to  a  trustee  for  the  mortgagor  (g), 
and  after  liquidation  of  the  whole  debt  and  interest,  he  not 
having  any  longer  a  right  to  the  possession,  to  a  mere  naked 
trustee.  If  the  mortgagor  should  be  permitted  to  remain 
in  possession,  as  is  generally  the  case,  the  mortgagee  having 
the  legal  estate  in  the  lands  may,  except  under  very  parti- 
cular circumstances,  obtain  the  same  from  him  at  law  by 
ejectment,  if  the  debt  be  not  fully  paid  (A);  and  so  far,  the 
mortgagor  has  been  considered  to  be  like  a  tenant  at 
will  (t),  or  by  sufferance  {k),  to  the  mortgagee. 

The  mortgagor,  however,  when  in  possession  and  receipt 
of  the  rents  and  profits,  has  in  equity  such  a  seism  or  pos- 
session of  the  equitable  estate  in  the  land  as  is  equivalent  to 
an  actual  seisin  of  the  legal  estate  at  law  {t) ;  and  in  all 
cases,  as  long  as  his  equity  of  redemption  exists,  he  is  still 
regarded  as  the  actual  beneficid  owner  of  tlie  land  (m). 

It  must  be  observed,  as  a  general  qualification  of  these 
analogies,  that  with  respect  to  the  similitude  of  the  character 
of  a  mortgagee  to  that  of  a  trustee,  that  the  former  ha^ 
generally  a  qualified  and  limited  right,  and  may  eventually 
acquire  an  absolute  one  to  take  possession,  and  is  entitled  to 
enforce  his  right  in  invitum  against  the  mortgagor,  a  right 
which  could  not  subsist  between  the  latter  and  the  cestui  que 
trusi(n);  and  that,  with  respect  to  a  mortgagor  ever  being 
in  the  situation  of  a  tenant  at  will,  the  argument  arises  upon 
a  mere  fiction,  for  there  is  no  actual  tenancy,  no  demise, 
either  express  or  implied,  and  the  moitgagor  has  not,  in  fact, 
even  the  rights  of  a  tenant  at  will,  inasmuch  as  he  may  be 

{g)  3  Vern.  401.  575  ;  1  Atk.  (i)  Keechev.  Holly  Dougl.  ai ; 

606  ;  Davj^  v.  Barker^  2  Atk.  s  ;  Moss    v.   GaUimorCj  ibid.  279 ; 

2  Meriv.  361 ;  3  Swanst.  257 ;  a  Meriv.  359. 

1  Madd.  R.  278.  381.  {k)  Partridge  v.  Bere,  5  Bara. 

(A)  Booth  v.  Booth,   3  Atk.  &  Aid.  604. 

343 ;  Garforth  v.  Bradley,  a  Yes.  (/)  1  Atk.  606. 

678  ;     WUliam    v.    Medlicott,  (m)  1  Atk.  606 ;  12  Ves.  334 ; 

6  Pri.  £x.  R.  503 ;  and  see  Stat.  2  Meriv.  360. 

7  Geo.  3.  c.  20.  (»)  2  Jac.  &  W.  183. 
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^turned  out  of  fosseseion  without  notice,  and  k  not  entitled 
ta  the  emblemeiits  (d). 

Without  making  further  inquiry  into  the  peculiar  rehitioD 
which  subsists  between  the  mortgagor  and  mortgagee,  it  may 
be  safely  stated  that  this  right  of  redemption  is  a  creature  of 
eqoity*  It  is  not  regarded  as  a  mere  right^but^as  already  in- 
timated, an  estate  whereof  thefe  maybe  an  equitable  seisin  (p). 

It  is  alienable  (9),  devisable  (f),  s^<^  descendible  (^)  aceord- 
ing  {t)  to  the  rules  which  would  apply  to  the  estate  itself. 
If  the  mortgage  be  of  the  inheritance,  the  equity  of  redem{>> 
tion  will  be  liable  to  the  curtesy  of  the  husband  {u\  though 
not  to  the  dower  of  the  wife  (x);  but  if  the  mortgagor  should 
have  merely  created  a  term  for  securing  the  money,  stiH 
retaining  the  reversion  in  the  inheritance,  his  widow^s  right 
of  course  will  not  be  defeated  thereby  (y).  The  equity  of 
redemption  is  not  subject  to  escheat ;  for  the  estate  of  the 
mortgagee,  he  being  the  legal  tenant,  is  liable  thereto  (z):  bat 
it  may,  nevertheless  be  forfeited  for  treason  (a).  It  is  sub- 
ject to  Crown-debts,  and  may  be  sold  under  an  extent  (6); 
but  is  not  liable  to  be  taken  in  execution,  ander  the 
statute  of  frauds,  whether  it  be  of  the  freehold  (c),  or  of  a 
term  for  years  {d).  Where,  however,  the  mortgage  is  of  a 
term,  created  for  the  purpose,  out  of  the  inheritance,  the 
reversion,  upon,  the  distinction  already  alluded  to,  may  be 
taken  in  execution  for  a  specialty  debt;  but  with  a  eesaet 
execuiio  during  the  term  (ey  The  mere  equity  of  redemption 
may  be  reached  in  this  court :  and  it  will  be  applied  by  it  to  the 


(o)  s  Jac.  &  W.  334. 

(p)  1  Eden  R.  225  ;  9  Jac.  6c 
W.  194, 195, 

(q)  1  Atk.  605. 

(r)  1  £den  R.  235. 

(«)  1  Jac.  &W.  194. 

(0  2  Ver.  304. 
.    (»)  Casbome.  v.  Scarf t^  i  Atk. 
603 ;   S.  C.  Casbome  v.  Inglii^ 
^  £q.  Ca.  Abr.  728,  and  2  Jac. 
*  W.  194. 

(x)  Dixon  V.  SaeoiUe,  1   Bra 
C.  C.  32&1  and  cases  there  cited. 


iy)  2  P.  Wms.  716. 

(2)  1  Blackst  R.  1 84. 

{a)  See  Reeve  v.  AiL^Gen^  3 
Atk.  223 ;  Ati.'Getu  v.  Crofts^ 
4  BrdL  P.  C.  13(5^ 

(b)  35  Geo.  3.  c.  35 ;  jRiw  ▼; 

Dekmufite,  Forrett's    Exch.   R. 

162. 

.    (c)  s  Atk.  292.  3^ 

{d)  I^$Ur  V.  DMmdy  8  Bn>. 

C.  C.  478 ;   S.  C.  I  Vcs.  jun. 

431- 
(f)  ^  Atk.  294.   c 
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^yoieot  of  debts  in  general,  whether  the  estate  be  free^ 
bold  (f\  or  for  years  (g),  accordiDg  to  the  rules  here  estab- 
Ittl^d  for  the  adainistration  of  what  are  termed  equitable 
assets,  of  whicb  we  shall  treat  hereafter  (A). 


II« — Of     THE     PEBSOM     ENTITLED     TO     THE     EQIJXTY     OF 
.R&PSMPTION  ;  AND  OF  BIS  RIGHTS  AND  03U6AT10NS. 

■ 
w 

It  seeods  too  obvious  a  proposition  to  require  more  than 
fL  statement,  that  every  one  to  whom  a  bond  fide  transfer  of 
the  mortgagor's  estate  is  made,  may  redeem  the  property  \  and 
therefore,  that  a  purchaser  for  a  valuable  consideration,  or 
a  mortgagee  of  the  equity  of  redemption,  whose  claims  are 
equally  strong,  or  even  a  volunteer,  may  exercise  that  privi- 
lege (i).  And  the  same  rule  extends  to  persons  having  any  sub- 
stantial interest  in  the  land,  as  a  tenant  who  paid  a  valuable 
consideration  to  the  mortgagor  [1c\  or  a  creditor  by  judgment 
having  a  lieu  upon  the  lands  (/),  or  a  tenant  by  elegit,  statute- 
merchant,  statute-staple  (m),  or  a  tenant  in  tail,  or  for  life(ii), 
by  curtesy,  or  in  dower  (o),  or  a  jointress  (p),  or  the  Crown 
upon  a  forfeiture  of  the  equity  of  redemption  for  treason  {q). 

But  besides  the  persons  above  mentioned,  it  is  obviously 
just,  also,  that  in  case  of  the  death  of  the  mortgagor,  the 
persons  who  thereupon   became  entitled  to  his  property 


»  (/)  Saxoky  Vt  Gawery  a  Vern. 
61 ;  FlunkcH  v.  Pensouy  a  Atk. 
290. 

(g)  Case  of  the  Creditors  of 
Sir  Charles  Cox^  3  P.  Wms.  341 ; 
Harttsell^,  Cktiters,  Ambl.  308. 

(A)  See  "  Account." 

(i)  1  Vera.  193  ;  I  Tura,  R. 
#37.  Q41. 

{k)  Keeche  v.  Hall,  Dougl.  21, 
29, 

(1)  King  V,  Marissaly  3  Atk. 
1^ ;  Shirley  v«  fVattSj  3  Atk. 
200. 

«  ^)    Gresxo^d   v#   Marsham, 
2  Ca.  ID  Cha.  170  ;    Stenehewer 


v.  Thompsottf  2  Atk.  440  ;  7  Vin. 
Abr.  52. 

(n)  See  on  these  subjects, 
1  Bro.  C.C.21S;  St.  Paul  v.  Kw- 
count  Dudley  Sf  Ward,  15  Ves. 
167. 

(0)  Palmes  v,  Danby^  Tree, 
Cha.  137  ;  S.  C.  1  Eq.  Ca.  Abr. 
aig. 

{p)  Howard  v.  Harris,  1  Vem. 
190. 

[q)  Reeve  v.  Alt, -Gen,,  2  Atk. 
223  ;  Att.'Gen,  v.  Crofts,  2  Bro. 
P.  C.  222  ;  Pawktt  v.  Att^'Gen., 
Hardr.  465. 
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'  should  be  allowed  the  right  whieh  he  himself  posaeswd  of 
reclaiming  the  estate  from  the  hands  of  the  creditor.  This, 
therefore^  is  also  allowed  in  Chancery ;  but  the  question  thea 
arises  respecting  the  part  of  his  estate  oat  of  which-  Am 
mortgage  should  be  paid.  Where  it  lies  between  the  peisons 
who  respectively  take  his  real  and  personal  estates,  the  de-* 
cisioh  IS  made  according  to  tiie  manifestly  jnst  prmcf|de, 
that  the  fund  which  received  the  benefit  should  •  sustoia  the 
loss  (r).  Hence,  his  personalty,  which  in  his  life-time  wa» 
augmented  by  the  loan,  will  after  his  death  be  applied  hi  dis"*' 
charge  thereof;  and  his  heir,  if  the  equity  of  redemption 
should  have  descended,  or  his  devisee,  if  it  should  have  been 
disposed  of  by  his  will,  may,  through  the  medium  of  this 
court,  compel  the  executor,  if  he  should  have  assets,  to  re- 
deem the  mortgage,  although  there  should  not  have  been 
any  bond  or  covenant  in  the  deed  for  the  repayment  of  the 
money  (s) ;  for  the  mortgage  was  a  debt  due  from  the  testator, 
and  ought  not,  in  the  absence  of  express  intention,  to  be 
taken  in  deterioration  of  that  estate  which  was  only  bound  by 
it  as  an  ultimate  security. 

Adherence  to  the  equitable  principle  alluded  to  has  be^n 
the  mean  of  keeping  distinct  the  rights  of  the  parties,  to 
whom,  respectively,  upon  the  decease  of  the  mortgagor,  the 
equity  of  redemption  and  the  personal  assets  for  the  payment 
of  debts  have  devolved:  but  it  is  further  to  be  observed,  that 
this  court  extends,  qualifies,  and  varies  its  interference  in 
compelling  the  liquidation  of  the  mortgage,  far  beyond  Ae 
application  of  that  principle,  and,  having  given  to  it  the 
character  of  a  specialty  debt,  proceeds  according  to  the  rules 
laid  down  for  the  distribution  of  real  assets;  a  subject  which 
will  fall  under  consideration  in  a  subsequent  part  of  this 
Treatise. 

The  general  doctrines  of  this  court  on  this  subject,  with 
respect  to  assets  generally,  whether  personal  or  real,  ara 

(r)  7  Ves«  336.  Pockley  v.  Fwskl^^  Ca.  Teupi^ 

(f)  Cc^  V.  Oopr,.  1  Salk.  449 ;  Fmcb,  401 ;  Ewfyn  r.  Eve^, 

HimM  ▼.  Piiccf,  Prcc  Cba.  423 ;  s  P.  Wms.  659 ;  Kmgy.  Smg; 

S.  G»  1  If.  Wi»i»  tgi ;,  Popky  v.  3  P.   Wms.  359;  s  Atk.  445 ; 

Pophy,  2  Ca.  in  Cba.  84;  &,  C.  AstUy  v.   Earl  0/  ToMkcmik^ 

1    Vern.    36,    and    under    title  3  Bro.  €•  C.  545. 
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hwai&d'vptm  Ibe  suppoaitkm'of  the  debt  being  that  of  the 
-deceased;  and. therefore  when  that  fails  thin  court  does  net 
keep  alive  tlie  diatindioa.  Hence,  if  an  equity  of  redemption 
fllioald  baive  been  purchased  by  (t),  or  have  been  derised  {u), 
or*  h«ve  desoettded  to  (x)  another,  who  died  without  paying 
off:  the  mortgage,  the  heir  or  devisee  of  the  latter  would  have 
primA  fme  no  equity  to  call  upon  his  personal  or  real  repre* 
sttlathres  to  discbarge  the  mortgage  (y)«  And  the  rule  is  the 
same  vhere  the  deceased  having  been  a  purchaser  covenanted 
to  indemnify  Us  vendor(z) ;  or  where  having  become  entitled 
as  devisee  (a)  or  heir  (b\  he  covenanted  in  a  general  manner 
with  the  mortgagee  to  discharge  the  mortgage-money :  for  he 
would  aoi  be  considered  to  have  thereby  taken  upon  himself 
the  personal  obligation  of  the  debt,  but  merely  to  have  given 
an  additional  security  for  the  same  (c).  A  person  becoming 
ett^ed  to  the  equity  of  redemption  may  however  make  Aie 
debt  his  own,  and  then  the  same  rules  apply  as  would  have 
governed  the  case  if  he  had  been  the  original  mortgagor  (d). 
Tims,  for .  example,  if  one  were  to  purchase  an  estate  in 
mortgage  for  a  certain  sum,  and  expressly  agree  with  the 
vendor  to*  pay  him  a  small  part  of  the  purchase-money,  and 
to  Bpphf  the  remainder  in  discharge  of  the  mortgage,  upon 
the  death  of  the  purchaser  his  heir  upon  whom  it  should  des- 
cend would  be  entitled  to  relief  out  of  his  personal  esiate(e). 


(0  Poekiif  V,  Fockley,  1  Vero. 
37 ;  TwddcU  v.  Ttocddell^  2  Bro. 
C.  C.^isa;  Btt/fcr  v.  Butler, 
5  Ves.  534.. 

(11)  Shafto  V.  Shqfto,  I  Cox, 
R.  207  ;  Lawsan  v.  Hudson^ 
1  Bro;  C.  C.  58-  S.  C. ;  3  Bro. 
P.  C.  424 ;  PopUy  V.  Fopley, 
9  Ca.  in  Cha«  84. 

t«)  Bari  of  Tmikeroilk  v. 
Fawcet,  3  Bro.  C.  C.  58;  S.  C. 
1  Goxi  R.  £37 ;  3  Ves.  131* 

(y)  Cope  V.  Cape,  1  Salk.449  * 
1  Bq.  Ca.  Afar*  a*jo. 

{j^iTwiiiU^.TwtddM,  a  Bra 
C  C.  lot.  153. 

(a)  Earl    of    TakktrciXk   r. 


lawctij  a  Bro.  C.  C.  58^    S.  C. 
1  Cox»  R.  937. 

(b)  Forrester  v*  Lord  Ldgh» 
Ambl.  171. 

(c)  Bagot  V.  Ovghton,  1  P. 
Wms.  347;  Shafto  v.  Shafto, 
1  Cox,  R.  207. 

(d  See  3  Ves.  131. 

(e)  FarsoM  v.  Freeman^  Ambl. 
115 ;  and  see  Copey.Cope^  1  Salk. 
449;  Billinghurst  v.  Walker^  a 
Bro.  C.  C.  604;  Woodt  v.  Hunr 
tingford,  3  Ves;  ia8 ;  Waring  v. 
Ward,  5  Ves.  670,  S.  C.  7  Ves. 
33a;  FjvlofO^ord  V.  IbMhff, 
14  Ves.  417* 
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We  have  obeenred  that  persona  haviofv  ovij  peortiat  in- 
tereatg  in  an  eqwty  of  redemption  are  entitled  to  redeem ; 
and  it  seems  therefore  appropriate  here  to  notice  die  rights 
;wbich  in  certain  instancee  accrue  to  them  from  their  so 
doing.  If  a  tenant  in  tail  thereof  in  po88e88ioH(/)  eboiiM 
pay  off  the  mortgage  upon  the  inheritance  he  might  keep 
alive  or  preserve  the  benefit  of  the  charge,  and  theiebj 
JQSttfj  his  personal  representatives  in  calling  apon  tke  ve- 
mainder-man  in  fee  for  the  amount  of  the  debtsobqwdsfed. 
If  he  should  not  make  such  a  reservation,  he  would  not  jmm^ 
faeie  be  considered  as  a  creditor ;  for  he  might  h»re  made 
Idmself  absolute  owner  of  the  estate  (g) :  although  if  it  iM%re 
of  a  term,  and  there  should  have  been  a  neglect  of  each 
reservation,  it  would  be  presumed,  from  its  having  been  left 
outstanding,  that  he  considered  himself  entitled  to  the  abso- 
lute ownership :  and  therefore,  upon  an  applieation  by  the 
femaiader-man  to  have  the  estate  free  from  the  enenmbrance, 
the  court,  upon  the  maxim,  that  he  who  would  h^e  equity 
must  do  equity,  would  not  decree  him  the  estate,  olhetWlse 
than  subject  to  payment  of  the  mortgage  (A).  And  it  may 
be  added,  with  regard  to  a  tenant  in  tail,  that  where  it  may 
be  presumed  that  he  conceived  himself  so  entitled,  and  be 
cKd  not  reserve  any  claim  to  repayment,  and  there  is  no  evi- 
dence of  intention  that  it  should  continue  an  encumbnmce, 
such  discharge  by  him  may  be  an  exoneration  of  the  estate  (t)« 
A  mortgage  of  the  inheritance  being  a  charge  upon  the 
whole  thereof,  a  tenant  for  life  of  the  equity  of  redemption 
is  not  bound  to  liquidate  the  debt  (A);  and  therefore  iJT  he 
shojuld  choose  so  to  do,  as  he  cannot  by  any  lawful  act  mak^ 
himself  absolute  owner,  the  presumption  is  that  he  is  a  ere- 

I  *  mm  , 

ditbr  upon  the  estate  (/):  nevertheless,  if  he  should  by  any 
act  show  an  intention  of  relieving  the  inheritance^  his  repr»» 


(/>  Wigseli  yf.  WigteUy  s  Sim.  (i)  Jwes  v.  Morgm^    i  Bro. 

&  Sui,  365.  C.  C.  ao6,  318 ;  15  Vesw  17^1  * 

.  (g)  Jones  V.  Morgofh  i  Brow  (k)  a  Atk*46a;  a  Bfo,C.& 

C.  C.  906,  ^18;.  11  Yes.  S77S  138, 139;  5  Vet.  107. 

9  Sim.  Sc  Stu,  369.  (i)  1  Bro.  C.  C.  918;  1  Tes 

(A)  Kirklum  v*  Smitk,  1  Ves.  jao.  233;  Piu  v.  Pkt,  i  Tom.  R. 


358.  180. 
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sentatives  will  not  be  able  to  obtain  repayment  from  the  per- 
sons in  remainder  (m).  And  it  seems  apparent  that  the  rules 
here  mentioned  with  respect  to  tenants  for  life  generally 
apply  also  to  the  particular  instances  of  tenants  by  the  cur- 
tesy, and  in  dower,  and  of  jointresses. 

It  is  proper  here  to  observe,  that  a  tenant  in  tail  of  the 
eqmty  of  redemption  is  not  bound  to  keep  down  the  interest 
of  the  mortgage*debt^  because  he  has  absolute  power  over  the 
whole  estate  (n),  unless  indeed  he  is  under  age,  in  which 
case,  as  he  cannot  bar  the  remainders  of  his  own  free  will  (oj, 
his  guardians  or  trustees  will  generally  (p)  be  compelled  to 
pay  the  interest  (7).  If  however  a  tenant  in  tail  shonld  have 
paid  the  interest  it  appears  he  cannot  reclaim  it,  but  the 
remainder-man  shall  have  the  benefit  thereof  (r).  Tenants 
for  life  are  bound  to  pay  the  interest  which  accrues  due  upon 
the  mortgage  (s),  unless,  as  in  the  instance  of  a  dowress 
where  the  mortgage  is  of  a  term  {t),  the  right,  independently 
thereof,  is  to  a  determinate  portion  only  of  the  profits  of  the 
estate ;  in  which  case,  a  corresponding  part  onfy  of  the  in- 
terest is  payaUe  by  the  person  so  entitled  (u). 

In  conclusion,  it  may  be  remarked,  that  a  tenant  for  life  of 
an  equity  of  redemption,  although  bound  to  keep  down  the 
interest,  is  not  under  any  obligation  to  pay  ofiP  any  part  of 
the  principal ;  for  the  old  rule,  imposing  a  gross  sum  upon 
him  jointly  with  the  reversioner,  is  exploded  (jr)» 

(m)  Jones  v.  Morgan,  1  Bro.  Tracy  v.  Hereford^  3  Bro»  C.  C. 
C.  C.  to6;  1  Ball  &  B.  140;     ia8;  and  see  Lord  Penrkyn  v. 

1  Turn,  R,  183.  Hughes ,  5  Ves.  99. 

(n)  I  Vez.  480 ;  2  Atk.  416 ;  (0  The  case  next  dted,  note(zX 
ChapUn  v*  Ckaptiny  3P«  Wma. ,    will  notat  seems,  support  a  similar 

235.  proposition  to  that  in  the  text,  as 

(0)  1  Vez.  480.  applied  to  a  mortgage  in  &e :  for 

(p)  2  Atk.  416.  see  Dixon  y»  Saville^  1  Bro.  C«  C. 

(j)  See  Bertie  v.  Lord  Ahing*  326. 

doiiy  3  Meriv.  560  ;  1  Vez.  480  ;  (w)  Banks  v.  Sutton^  3  P.  Wms. 

2  Atk.  416.  463.  700.  716. 

if)  See    Amesbury  v.  Brown^  (x)  5  Ves.  107 ;  and  see  2  Bro. 

1  Vez.  477.  C.  C.   139;    White    v.    White, 

(s)  2  Atk.  463 ;  3  Atk.  201 ;  4  Ves.  24. 
Recti  V.  WiSdnsoH,  1  Vez.  93  ; 
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in. — OF  ENCUMBRANCES  ON  THE  EQUITY  OF  REDEMP- 
TION; AND  HEREIN  OF  THE  DOCTRINE  OF  TACKINO 
ENCUMBRANCES. 

The  preceding  remarks  upon  the  doctrines  of  this  court 
rdative  to  the  equity  of  redemption,  havei  for  the  most  part, 
been  directed  to  the  individual  transaction  of  securing  the 
repayment  of  money  lent,  by  a  mortgage  of  real  estate ;  and 
to  the  consequences  thereof:  but  it  frequently  happens  that 
the  borrower  of  money,  having  necessity  for  further  advances, 
applies  either  to  the  mortgagee  or  another,  for  additional 
loans.  This  cQurt,  according  to  the  means  by  which,  and  the 
persons  to  whom,  such  sums  are  secured,  has  laid  down  rules 
with  respect  to  the  repayment  thereof,  which  collectively 
form  what  is  termed  the  doctrine  of  tacking  encumbrances, 
to  which  we  shall  now  advert.  And,  in  so  doing,  our  obser- 
.vations  will  be  directed  to  the  distinction  between,  the  cases 
in  which  the  additional  sums  are  advanced  by  him  who  lent 
the  first,  and  those  in  which  the  loans  are  made  by  different 
persons. 

In  instances  of  the  first  kind  the  doctrine  applied  by  this 
court. is  in  accordance  with  the  principle,  that  he  who  would 
have  equity  must  do  equity.  If  a  mortgagee  lend  a  further 
sum  to  his  mortgagor,  and  the  same  be  secured  to  him  by  a 
mortgage  of  the  equity  of  redemption,  or  by  a  statute  or 
judgment^  or  a  recognizance,  this  court,  upon  the  application 
of  the  mortgagor  to  redeem  the  property  from  the  first  mort* 
gage,  will  not  allow  him,  unless  the  mortgagee  consent,  to  do 
that  merely,  but  will  require  Jiim  also  to  pay  o£f  all  that  is 
due  to  the  mortgagee,  and  is  a  lien  upon  the  estate  (y).  *  If> 
however,  a  mortgagee  lend  a  further  sum  to  his  mortgagor, 
and  take  his  bond  by  way  of  security  for  the  same,  this  court 
will  allow  the  latter  to  redeem,  without  satisfying  the  bond- 
debt  (z) ;  although,  if  the  heir  of  the  mortgagor  were  included 

*    (y)  Baker  "9^  Harris,  16  Ves.  Cha.   407.   Anon,    i   P.  Wins. 

397.  776,  note ;  a  Vez.  662,  &  2  Ves. 

(2)  Monger  v.Kett^  12  Mod.  jun.    376;    but  see   Baxter    v. 

559;  CkalUi   v.  Casbortif  Prec.  Mannings  i  Vera.  244. 
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in  the  bond  he  would  not  be  allowed  to  redeem  the  one 
without  satisfying  the  other  (a).  As  against  a  devisee  of  the 
estate  for  his  own  benefit,  the  mortgagee  would  also  be  allowed 
to  tack  his  bond-debt  (6) ;  but  he  would .  not  be  permitted 
to  do  so  as  against  a  purchaser  for  a  valuable  consideration 
of  the  equity  of  redemption,  whether  from  the  mortgagor  (c) 
or  his  heii^d),  or  even  to  the  prejudice  of  creditors  by  spe- 
cialty (e).  And  it  need  hardly  be  remarked,  that  a  simple 
contract  debt  will  not  be  allowed  in  any  case  to  be  tacked  to 
a  legal  mortgage  {/).  If  a  mortagor  execute  two  successive 
mortgages  of  distinct  estates  to  the  same  person,  and  they 
become  absolute  at  law,  this  court  will  not  generally  inter- 
fere to  enforce  the  right  of  redemption  as  to  one,  without  the* 
other  being  also  redeemed  (g).  And  hence,  if  one  of  the 
mortgages  prove  defective,  the  mortgagee  may  virtually  have 
the  security  of  the  other  for  the  payment  of  both  debts  against 
the  mortgagor,  and,  as  it  seems,  even  against  a  purchaser  of 
the  equity  of  redemption  of  one  of  them,  or  creditors  (A). 

With  respect  to  the  second  description  of  cases  to  which 
we  have  here  to  allude,  it  is  to  be  observed,  that  in  equity  as 
well  as  at  law,  mortgages,  statutes,  judgments,  and  recogni- 
zances, rank  according  to  their  dates  (t) ;  and  therefore,  that 
in  the  absence  of  peculiar  circumstances  the  successive 
periods  of  their  execution  constitute  the  order  in  which  they 
are  to  be  satisfied.  We  have  already  remarked  upon  the 
question  as  to  what  persons  are  entitled  to  redeem ;  and  it 
frequently  happens  that  a  mesne  encumbrancer,  in  order  to 
obtain  payment  of  his  debt,  is  under  the  necessity  of  dis- 


ia)  ShMttleworth  v.  Laywck^ 
1  Vem.  145;  Trmghton  v. 
IkoMglUon^  1  Vez.  86. 

(b)  Powii  v.  Corbet^  3  Atk. 
556  ;  HeamM  v.  BancCf  ib.  630. 

(c)  Troughton  v.  Traughtan, 
I  Vbz.  86. 

(d)  Bayfy  v.  Robson^  Free. 
Cha.  89;  S.  C,  a  Eq.  Ca.  Abr- 
594;  Coleman  v.  Wince,  Free. 
Cha.  511 ;  S.  C.  1  P.  Wms.  775. 

(0  Lowtkian  v.  Ha9cl,  3  Bro. 


C.  C.  16a ;  Hamertim  v.  Rogers, 

1  Yes.  jun.  513. 

(/)  Ex  parte  Hooper,  1  Meriv. 

7. 

(g)  a  Ves.  jun.  376. 

(A)  Mergrave  v.    Le  Hooke, 

a  Vern.  .107;  Fope  v.  Onskm, 

2  Vern.  a86  ;  Cator  v.  Charlton, 
and  Collet  v.  Munden,  rt p.  a  Ves. 

jun-  377- 

,  (f)  See  Sjfmmes    v.  Symonds, 
4  Bro.  P.  C.  328. 


15^0  EXCLUSIVE  jurisdiction:  [Book  O 

charging  ihose  ivhich  are  antecedent  to  his  x)wn,  for  ^e  jpur*' 
pose  of  getting  possession  of  the  estate,  and  of  effectually 
secufitig  satisfaction  of  his  claim.  But  if  a  mortgagee 
should  lend  a  further  sum  to  his  mortgagor,  and  after  for^ 
feiture  of  the  condition,  the  same  should  be  secured  to  him  by 
another  bonijide  mortgage,  and«  at  the  time  of  the  second 
tomsaction,  the  mortgagee  should  not  have  had  notice  of  any 
intermediate  encumbrance,  this  court  would  not  permit  the 
person  entided  to  such  an  encumbrance  to  redeem  the  first 
mortgage,  without  also  paying  what  might  be  due  upon  the^ 
second  (A).  And  if  the  latter  advance  should  have  been 
securedto  him  in  his  character  of  mortgagee  (/},  by  a  judg- 
ment^ statute  or  recognizance,  and  the  mortgage  were  abso- 
lute at  law,  and  he  should  hold  both  in  the  same  right  (m), 
he  would  be  allowed  to  make  use  of  his  legal  estate  to  secure 
satisfaction  of  both  his  claims,  before  that  of  the  mesne  en- 
cumbrancer would  be  liquidated ;  because  it  would  be  pre- 
sumed that  the  second  loan  was  made  upon  the  faith  of  his 
having  already  a  title  to  the  land  («). 

But  it  is  not  merely  where  the  first  and  third  transactions- 
are  entered  into  between  the  mortgagor  and  the  original 
mortgagee  that  such  doctrine  prevails:  for  if  one  should 
lend  money,  and,  as  a  security  for  repayment  thereof,  should 
take  from  the  debtor  a  mortgage,  and  should  afterwards  dis- 
cover that  the  property  was  previously  subject  to  a  mortgage, 
of  which  he  then  was  ignorant,  he  mighty  by  purchasing  a 
mortgage  prior  to  that  last  mentioned,  put  the  second  mcurt- 
gagee  to  the  necessity  of  satisfying  the  third  as  well  as  the. 
first,  before  he  woidd  in  this  court  be  able  to  obtain 
assistance  against  the  mortgagor  (o)«  Although  a  credi- 
tor by  a  judgment,  statute,  or  recognizance, has  alien  upon 
fireehold  lands  by  virtue  thereof  (/>),  and  upon  leasdiold  lands 

(k) 2  Atk. 53;  andsee Btachton  s  Vez. 663  ;  11  Ves.  617;  Bakei^ 

▼.  Mofelimdf  «  Ca.  in  Cha*  so  ;  v.  ifatrk,  16  Ves.  397. 
Bamett  v.  Weston^  is  Ves.  130.  (0)  s  Freem.  7 ;  March  v-  Lee^'  ^ 

(Q  See  LewUv.  Morgan^  5  Pri.  1  Ca.  in  Cha.  162.  S.  C.  3  Ventr. 

EKch.  R.  40-  153.  337  ;  B&ocy  v.  Skipwich,  1  Ca.* 

(m)  2 Atk.  53 ;  11  Ves.  617.  in  Cha.  201 ;  2  Atk.  347. 

(»)  a  P.  Wms.  494;  Shepherd         (p)  xt  Atk.  441 ;  2  P.  Wms. 

V.  Titley,  2  Atk,  348.  352.  Anon.  492. 
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after  b^  has  l^ken  out  execution  thereupon  (r),  he  is  not 
considered  to  deal  upon  the  credit  of  the  Iand(«).  Hence,  a 
subsequent  creditor  by  judgment,  statute,  or  recognizance, 
without  notice  of  another  encumbrance  upon  his  purchasing 
an  antecedent  mortgage,  cannot  tack  (0;  and  hence  a  prior 
ttteditor  by  judgment,  statute  or  recognizance,  cannot  secure 
to  hims^  such  benefit  upon  purchasing  a  subsequent  encum-i 
brance,  even  if  he  should  not  have  had  any  knowledge  of  the 
intermediate  security  (u) :  although,  a  subsequent  mortgagee 
without  notice  may  nevertheless  protect  himself  by  obtain** 
ing  legal  command  over  the  legal  estate,  through  an  assign^ 
ment  of  a  prior  judgment,  statute,  or  recognizance  (x).  Indeed^ 
it  seems,  that  it  may  be  laid  down  as  a  general  proposition, 
that  where  a  persop,  having  a  prior  encumbrance,  purchases 
one  that  is  subsequent  without  knowledge  of  the  existence  of 
a  mesne  encumbrance,  or  having  taken  a  posterior  encum- 
brance without  such  notice,  gets  one  that  is  antecedent,  he 
will  not  be  allowed  to  tack  his  securities,  unless  the  first 
which  he  took  were  of  a  nature  to  demonstrate  that  the  loan 
was  made  by  him  on  the  faith  of  the  land ;  and  that,  in  all 
cases  of  the  former  description,  the  principle  of  this  court'i^ 
decision  is  simply,  that  he  who  would  have  equity  must  do 
equity ;  whilst  in  the  latter,  in  addition  to  its  deference  to 
that  rule,  it  is  actuated  by  the  consideration  that  it  ought  not 
to  take  away  from  a  party  who  has  equal  equity  with  his 
adversary,  the  advantage  which  he  has  acquired  by  his  ac- 
tivity in  obtaining  command  over  the  legal  estate  (y).  This 
latter  principle  we  shall  hereafter  discuss  and  illustrate,  ixf, 
considering  this  c^ourt's  interposition  with  reference  to  the  re^ 
moval  of  impediments  to  the  fair  decision  of  a  right  at  law; 


(r)  Shirley  v.  Watts,  3  Atk. 

800. 

(«)  3ye2.663;  11  Ves.617. 

{f)  See  Brace  v.  Duchess  of 
Mariborough^  3  P.  Wms.  491 ; 
BreertiM  v.  Jones,  i  £q.  Ca«  Abr. 
395,  pL  10;  but  see  Wright  v. 
Fillingf  Prec.  Cba.  494. 

(11)  Jsum.  2  Ye^.  662,  3  Atk. 
S17;  11  Ve3,  617.    This,  how- 


ever, is  of  coirse  liable  to  except 
tioD,  where  the  intermediate  en* 
cumbrancer  did  not  borrow  on 
the  £uth  of  the  land.  See  Smith* 
son  V.  Thompson,  1  Atk.  520* 

(jr)  Brau  v.  Duc^ss  ofMarl^ 
borough,  2  P.  Wms.  493. 

(y)  2  P.  Wms.  491. 494 ;  2  Vez. 
673 ;  Godfreif  v.  Watson,  3  Atk. 
5X7- 


Igt  BXCLtJSIVE   JXTRISDICTION  :  [BoOk  1« 

wben»  as  at  a  more  convenient  opportunity,  we  shall  also 
briefly  advert  to  the  relative  equities  of  the  parties  on  ques* 
tions  of  this  natnre,  and  to  the  doctrine  of  notice.  In  further 
elucidation,  however,  of  the  latter  part  of  the  proposition  just 
stated,  it  may  be  observed,  that,  if  there  were  four  encum- 
brances upon  an  estate,  and  the  person  holding  the  fourth- 
had  taken  die  same  without  notice,  and  had  afterwards  pur- 
chased the  second,  he  not  having  obtained  thereby  the  legal 
estate,  could  not  tack  his  securities,  and  gain  priority  over 
the  third ;  but  that  he  would  be  under  the  necessity  of  sub- 
mitting to  redemption,  according  to  the  order  of  their 
dates  (^. 


SECTION  THE  SECOND. 

OF     EQUITABLE     MOBTGAOES. 

The  decisions  of  this  court  in  respect  of  the  legal  incum** 
brances  which  we  have  mentioned,  have  sprung  from  the 
particular  nature  of  our  constitution,  according  to  which,  law 
and  equity  are  administered  in  different  courts  (a).  Bui^  it 
must  not  be  forgotten,  that  there  are  others  of  such  a  nature 
as  to  be  properly  denominated  equitable,  as  being  efiected 
through  the  medium  of  the  doctrine  of  trusts.  After  what 
has  been  already  stated,  it  seems  quite  unnecessary  to  discuss 
them,  although  the  right  to  redeem  not  being  founded  upon 
a  forfeiture  at  law,  is  different  in  its  nature  from  an  equity  of 
redemption  upon  a  legal  mortgage* 

There  is  however  one  species  of  security,  technically 
teimed  an  equitable  mortgage,  which,  as  it  is  eertainly  a 
subject  of  this  court's  exclusive  jurisdiction,  and  is  net, 
perhaps,  worthy  of  distinct  consideration,  may  be  here 
adverted  to.  It  relates  to  the  construction  put  by  this  court 
upon  the  deposit  of  title-deeds  in  the  hands  of  a  creditor,  or 
one  lending  money  to  the  owner  of  them,  which  is  here 

(s)  a  p.  Wms.  496;  Ciarke  v.     Barnard,  457  ;  ^  Vez.  486. 
^hbot,  9  Eq.  Ca.  Abr.  606 ;  S.C.         (a)  3  Vez.  486. 
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held  to  give  him  aa  equitable  lien,  not  merely  upon  the  in- 
struments themselves  (6),  but  filso  upon  the  lands  to  .which 
they  relate,  for  the  amount  due  to  him,  and  even  for  subset- 
quent  advances  made  upon  the  faith  thereof  (c).  And  it  appears, 
Uiat,  in  the  case  of  an  original  loan,  the  mere,  fact  of  the  de- 
posit is  sufficient  (li);  although,  on  a  further  advance,  evi- 
dence is  necessary  to  prove  that  the  security  was  meant  to  he 
extended  to  it  (e).  But  if  the  deposit  were  made  in  the 
hands  of  a  tliird  person,  it  seems,  that  then,  in  order  to 
create  an  .equitable  mortgage,  the  design  thereof  must  be 
proved  (/)•  The  doctrine  relative  to  this  kind  of  security, 
depending  partly  upon  mere  presumption,  and  partly  upon 
parol  evidence,  and  being,  therefore,  contrary  to  the  spirit  of 
the  statute  of  frauds,  has  been  much  disapproved  (g):  but 
all  that  this  court,  being  from  its  general  principles  under  the 
necessity  of  adhering  cautiously  to  precedent  when  well  es- 
tablished (t),  can  now  do,  is  to  watch  its  application,  and  to 
prevent  its  extension  (A). 

The  efficacy  of  the  legal  title,  as  a  security,  although  it  is 
in  fact  the  foundation  of  the  doctrine  of  tacking  encum- 
brances, is  not  the  only  means  by  which  priority  of  satis- 
faction may  be  obtained.  And,  although,  where  the  claims 
of  the'  parties  are  equal  in  the  consideration  of  this  court, 
legal  encumbrances  have  the  advantage  over  those  which  are 
equitable,  in  consequence  of  the  remedies  attached  to  them 
at  law,  it  is  to  be  remarked,  that,  as  between  equitable  en- 


(*)  19  Ves.  ais;  I  Rose  R. 
300;  a  Ves.  &  Bea.  83. 

(e)  Russel  v.   Russel,  i  Bro. 

C.  C«  969 ;  Featkentone  v.  Fair 

wkkf  and  Harford  v.  Carpenter^ 

rep.  1  Bro.  170,  note ;  Ex  parte 

Comings  g  Ves.  115;  Ex  partt 

WethercUf  1 1  Ves.  398 ;  Ex  parte 

Haigh,  1 1  Ves.  403  J  Norris  v. 

Wiikinion,  12  Ves.   192;  Hiem 

v.  MUI9 .13  Ves.  114;  Ex  parte 

MoiaUfordf   14  Ves.  606;    Ex 

forte  LangUaitf .  17  Ves.  227 ; 

Hockley  v.  Bantockf  i  Russ.  R. 

141  • 


(d)  19  Ves.  258 ;  2  Ves.  & 
Bea.  83 ;  1  Turn.  R.  279. 

(e)  Ex  parte  LangitoHy  17  Ves. 
227 ;  £x  parte  Kensington^  9  Ves. 
&  B.  79 ;  Mauntford  v.  Scoff, 
1  Tnro.  R.  274. 

(/)  Kv  parte  Bulteel,  2  Cox  R. 
243 ;  Ex  parteJVhiibread^  19  Ves. 
209 ;  S.  C.  1  Rose  R.  299. 

{g)  1 1  Ves.  403 ;  12  Ves.  297 ; 
14  Ves.  607  ;  19  Ves.  210,  211. 
479 ;  2  Ves.  &  B.  83. 

(1)  Meriv.  9. 

(k).  17  Ves.  370;  1  Turn.  R. 

^279- 

o 
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cumbrances,  neither  of  which  has  eommand  orer  the  legal 
estate,  the  rale  qui  prior  esi  tempore  potior  est  jure  for  the  most 
part  applies  as  strongly  as  it  does  between  legal  encim- 
brances  ( /)*  It  has  however  been  said  (m)  to  be  an  estab- 
lished rule  in  a  court  of  equity,  that  a  deposit  of  title-deeds 
with  a  mortgagee  would  there  give  him  the  preference  over 
a  prior  encumbrancer ;  because,  if  a  person  lend  money  upon 
mortgage  without  taking  the  deeds,  it  was  said,  he  thereby 
enabled  his  mortgagor  to  cosmiit  a  fraud  (n).  Such  doctrine 
however  does  not  now  prevail;  for  it  has  been  decided,  tfist 
in  order  to  produce  that  effect  a  retainer  of  the  deeds  by 
the  mortgagor,  or  a  loan  of  them  to  him,  must  be  atten^d, 
on  the  part  of  the  mortgagee,  with  positive  fraud,  or  eoBr- 
cealment,  or  negligenqe  so  gross  as  to  amount  to  fVaild  (o). 
But,  upon  the  principle  of  not  taking  firom  one  who  hatk 
equal  equity  with  the  applicant,  any  advantage  which  nmy 
be  made  available  by  him  in  obtaining  his  right,  this  court,  it 
has  been  said,  will  not,  although  the  latter  should  be  admitted 
to  have  the  interest  in  the  estate,  interfere  to  compel  the  for- 
mer to  deliver  up  to  him  the  title-deeds,  except  upon  the 
terms  of  satisfying  such  subsequent  encumbrance  (p).  And 
if  the  owner  of  an  estate  should,  upon  a  loan  to  him,  de^ 
posit  with  the  lender  the  title-deeds  thereof,  and  should  sub- 
sequendy  execute  a  legal  mortgage  upon  a  good  consider- 
atioa  to  another  person,  who  had  notice  of  the  prior 
tnnsaotion,  it  would  not  interfere  on  behalf  of  the  legal, 
against  the  equitable,  mortgagee  (9). 

It  may  be  here  remarked,  that  where  a  deposit  of  title 
deeds  is  made  with  a  legal  encumbrancer  all  this  court  seems 
to  regard  is  the  advantage  which  may  be  made  by  retaining 
ikem ;  but  when  made  as  an  equitable  znontgage  thej^  cott- 


er s  P.  Wms.  491 ;  1  Bro. 

C.  C.  53, 

(m)  1  T,  R.  76s. 

(a)  1  Vez.  360;  1  Atk.  i68. 

(o)  Pttcr  V.  Riuseli^  a  Vera. 
726;  Penner  v.  Jemmati^  cited 
s  Bro.  C.  C.  652,  note;  Plumb 
T,  Fbdit^  0  Anstr.  431 ;  Tourh 
V.  Rand^    a  Bro.  C.  C.  650; 


EvoM  V.  BUkmctt^  6  Yes.  174. 
igi ;  Baxmtit  v.  Ifostan,  la  Vea. 

ISO. 

(p)  Head  v.  Sgerion,  3  P. Wma. 
a8o;  a  Yes.  Si  B.  83;  tet  sm 
PCumfr  V.  Flmttf  2  Aoitr.  4Q»» 

(4)  birek  v.  EOatHef  ^  Amtiv 
4t7;  Hiem  v«  Millf  13  Vea^ 
114- 
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Mitttte  ft  security  upon  the  land,  which«  primd  facie,  is,  of 
eouTse  perpetually  Bubject  to  redemption  in  equity.  The 
right  of  redemption,  however^  is  distinct  from  that  equity 
which  is  established  in  this  court  in  respect  of  a  legal  mort- 
gage after  forfeiture,  and  in  some  degree  resembles  that  on 
mere  pledges  of  personalty.  A  legal  mortgage  of  land  is  a 
pledge  to  become  an  absolute  interest  if  not  redeemed  at  a 
tertaio  time ;  whilst  a  pledge  is  a  deposit  of  personal  effects 
not  to  be  taken  back  but  on  payment  of  the  amount  for  which 
it  is  a  security  (r).  And  here  it  may  not  be  considered 
ifriiolly  irrevelant  to  observe,  with  respect  to  a  personal  pledge, 
that  like  an  equitable  mortgage  it  is  considered  to  be  evi- 
dence of  an  express  or  implied  agreement ;  with  this  dis- 
tinction however,  that  as  real  estate  is  held  by  title,  whilst 
personal  is  merely  by  possession,  a  pledge  of  personalty  may 
be  retained  to  secure  the  repayment  of  subsequent  advances, 
without  the  necessity  of  an  intention  to  that  effect  being 
proved  (s). 


Before  we  proceed  to  consider  the  next  subject  of  the  ex- 
clusive jurisdiction,  it  is  to  be  noticed,  that  this  court, 
although  it  affords  the  advantage  of  an  equity  of  redemption 
to  the  mortgagor,  where  the  mortgage  is  legal,  at  the  same 
time  protects  the  interests  of  the  mortgagee  (t) ;  and  there- 
fore, that  it  admits  and  supports  a  right  in  him  after  the 
forfeiture,  that  he  should  receive  payment  of  the  mortgage- 
money  secured,  or  in  default,  that  the  mortgagor  should  be 
barred  of  all  right  of  redemption,  or,  as  it  is  termed,  be  fore- 
closed (tf),  and  will  put  the  mortgagor,  unless  he  hath  been  in 
possession  twenty  years  without  acknowledgment  of  the  ex- 
istence of  the  mortgage  (2),  to  this  alternative  accordingly  (^). 


(r)  s  Ves.  jun.  378. 

(ff)  Dcmandrtnf  v.  Metcalfe 
Prec.  Cha.  419;  S.  C.  a  Vera 
691 ;  Vanderzee  v.  fFilUs,  3  Bro. 
C.  C.  91  ;  Jonts  v.  Smith,  a  Ves. 
jao.373 ;  Adamar*  Clax(on,6VeB. 

336. 

(0  See  3  Swanst.'  237. 
(«)  1  Cha.  Rep.  60  ;  Hales  v. 
Haks,  1  Qhh.  Rep.  1 05 ;  sVes.  106. 


{x)  Trash  v.  White,  3  Bro.  C. 
C.  389;  Christophers  v.  Sparkt, 
2  Jac.  &  W.  323. 

(y)  Wmiamson  v. Gordon,  1 9  Ves. 
114;  Stokoe  v.  Robson^  L9  Ves. 
385 ;  Shelmardine  v.  Harrop, 
6  Madd.  39 ;  Beckett  v.  Mickle- 
thwaite,  6  Madd.  109, 
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Where,  however,  the  property  mor^aged  is  reversionary,  thi» 
court  does  not  decree  a  foreclosure, but  a  sale,  and  satisfaction, 
of  the  mortgagee's  demand,  out  of  the  produce  thereof  (z)» 
In  the  case  of  a  Welsh  mortgage,  there  being  a  perpetual 
right  of  redemption  at  law,  and  no  equity,  of  course  there 
cannot  be  any  foreclosure  (a) :  and  in  the  instance  of  an 
equitable  mortgage,  there  being  strictly  no  equity  of  re- 
demption, though  there  is  an  equitable  right  to  redeem,  there 
cannot  be  what  is  properly  called  a  foreclosure;  but  the 
mortgagee  may  insist  upon  payment  or  fulfilment  of  the 
express  (b)  or  implied  (c)  agreement;  as,  by  a  sale  (d),  or  by 
the  execution  of  a  legal  mortgage  (e),  of  the  property.  And 
on  a  pledge,  or  even  what  is  formally  a  mortgage  of  person- 
alty, by  a  day  being  fixed  for  the  repayment  of  the  money 
lent  thereupon,  there  is  not  what  may  be  termed  a  foreclo- 
sure, but  the  pledgee  or  mortgagee  has  at  law  or  in  equity, 
as  the  case  may  be,  a  right  to  satisfy  himself  out  of  the 
same  (/). 

Foreclosure  however,  where  it  is  the  proper  course  to  be 
resorted  to,  is  in  some  respects  inconvenient  as  the  mort- 
gagee cannot  thereby  readily  obtain  payment  of  his  demand ; 
and  therefore  it  has  become  a  common  practice  to  insert  in 
deeds  for  securing  the  repayment  of  money  on  land,  a  trust 
for  sale  in  case  of  default  at  a  certain  time ;  by  which  means 
the  security  is  rendered  more  readily  convertible. 

(2)  Hpo)  v.  Vigures,   1  Cba.  Qt)  Ex  parte  Wills,  a  Cox  R. 

Rep.  33.  333;  Ex  parte  Mountfort,  14  Ves. 

(a)  1  Vez.  406;    Hffwell   v.  6o6. 

Frke,  Prec.  Cha.  433  ;   S.  C.  (e)  See  ex  parte  fVills,  i  Ves. 

X  P.  Wms.  391.  jun.    163  ;  19  Ves.  358;  3  Ves. 

{b)  See  Stewart  v.  Tichbome,  &  B.  83. 

cited  3  Ves.  576;  and  3  Sch.  &  (J')  Lockwood  v.  Ewer,  3  Atk* 

Lefr.  381.  303;  3  Ves.  jun.  378;  Harruon 

(c)  Rusiel  v.   Russelj   t  Bro.  v.  Hart,  Com.  Rep.  393 ;  Kemp 

C.  C.  S69.  v.  Wettbrook,  1  Vez.  378. 
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CHAPTER  THE  THIRD. 

OF  THE  P£CULIAR  RIGHTS  IN  EQUITY  OF  A  MARRIED 

WOMAN. 

1  HE  rights  of  fl[  feme  caverte  would  form  an  important  sub- 
ject for  separate  investigation ;  and  they  will  incidentally  fall 
under  discussion  in  various  parts  of  this  work.  We  shall  here 
however,  in  pursuance  of  our  general  plan,  advert  only  to  such 
as  are  peculiarly  equitable,  and  shall  therefore  confine  our 
remarks  to  what  is  termed  her  equity  to  a  provision  out  of 
property  devolving  upon  her  husband  in  her  right,  and  to  the 
doctrines  of  this  court  affecting  what  is  termed  her  separate 
estate,  which,  being  subjects  quite  independent  of  the  rules 
of  the  common-law  courts,  form  a  branch  of  the  exclusive 
jurisdiction. 


SECTION  THE  FIRST. 

OF  THE  EQUITY  TO  A  SETTLEMENT  OF  A  MARRIED 

WOMAN. 

Without  departing  from  our  province  to  inquire  into  the 
nature  of  a  husband's  legal  rights  in  respect  of  his  wife's 
property,  it  may  be  observed,  that  if  she  marry  without  a 
settlement  she  ratifies  the  declarations  of  the  common  law, 
and  her  husband  becomes  entitled  to  the  rents  of  her  real 
estate,  and  to  her  personal  estate  in  possession,  absolutely ; 
and  with  regard  to  her  property  of  the  latter  kind,  not  reduced 
into  possession,  that  he  is  allowed  at  law,  in  some  cases  by  an 
action,  and  in  others  by  an  unequivocal  act  demonstrating 
his  intention  to  appropriate  them,  to  anticipate  and  defeat 
the  rights  by  survivorship  which  would  otherwise  accrue  to 
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the  wife,  and  to  secure  to  himself  the  absolute  ownership 
thereof.  And  it  is  to  be  remarked,  that  the  same  rules 
prevail  in  Chancery^  under  similar  circumstances,  with 
respect  to  equitable  interests  of  the  corresponding  descrip* 
tions  (a). 

But  where  articles  are  entered  into,  or  a  settlement  is 
executed  before  marriage,  by  which  it  is  expressly  or  im- 
pliedly agreed  that  the  wife  shall  have  a  certain  provision  in 
lieu  of  her  whole  fortune  present  and  future,  he  virtually  be- 
comes a  purchaser  thereof  (&),  and  even  her  personal  property 
lying  in  suit  may  become  his,  without  the  necessity  of  ita 
being  reduced  into  possession  (c ). 

If,  however,  articles,  or  a  settlement,  although  executed 
before  and  in  consideration  of  marriage,  should  not  contain 
an  express  stipulation  (d)  in  regard  to  property  which  may 
subsequently  accrue  to  the  wife,  the  same  would  be  held  to 
refer  only  to  what  she  then  actually  possessed ;  and  if  he 
should  neglect  to  reduce  any  of  it  outstanding  into  possession, 
she  may  bec(MBe  entitled  thereto  by  survivorship  (e).  The 
benefits  which  a  femenuLj  anticipate  therefWxn  at  law,  are 
however  merely  fortuitous ;  but  sometimes  this  court,  upon 
the  principle  that  he  who  would  have  equity  must  do  equity, 
will  not,  where  a  husband  in  order  to  reduce  his  wife's  pro- 
'  perty  into  possession  is  obliged  to  seek  its  assistance,  afford 
the  required  aid,  except  upon  the  terms  of  his  making  a  pro- 
per settlement  upon  her  (/).  The  right  which  arises  from 
adherence  to  this  principle  is  termed  the  wife's  equity  to  a 
settlement,  and  attaches  upon  certain  property  vested  in  her 
at  the  time  of  the  marriage,  or  accrued  to  her  since  that 


(o)  See  Sir  Edward  Turner's 
Caut  I  Vem.  7 ;  Tydar  v.  Ss- 
n^fnct  2  Vem«  370 ;  9  Atk.  4SO; 
9  Yes.  99 ;  1  Ku8S.  R«  sq,  51. 

(6)  8  Ves.  677 ;  6  Vez.  395.; 
9  Ve«.  96. 

(c)  See  jidams  v.  CoU^  Ca. 
temp.  Talb.  168;  Garfortk  v. 
Bradley^  s  Vez.  675. 

(d)  Mitford  V.  Mitford,  9  Ves. 
87  J  Carr  v.  Ta^fhr,  10  Ves.  578. 


(e)  Garfortk  v.  Bradkyt  s  Vea. 
676.  Salwe^  v.  S^wtf,  AmU. 
693 ;  Burdon  v.  Dean,  a  Ves.  ja^- 
607;  Dructi  V.  DeaisM,  6  Ves. 
385;  WaiH.Tomlmsim,  16  Ye^ 
413 1  Nash  V.  Nash^  a  Madd.  R. 
133  ;  I  Hubs.  R.  25. 66. 

(/)  X  Madd.  R.  373 ;  3  Madd. 
335- 


period^  but  which  has  not  been  reduced  into  posBession ;  and 
which  was  not  comprised  within  the  operation  of  the  articles 
or  settlement,  if  any,  executed  previonsly  thereto  (g). 

In  regard  to  the  nature  of  the  property,  in  respect  of  which 
the  equity  arises,  it  must  of  course  be  confined  to  that,  to 
obtain  the  possession  of  which  the  husband  would  be  under 
the  necessity  of  applying  to  this  court ;  and  over  which, 
having  succeeded,  he  would  by  virtue  of  his  marriage,  have 
the  absolute  control,  and  therefore  cannot  exist  in  relation  to 
the  real  estate  to  which  his  wife  may  be  entitled,  or  even, 
except  under  peculiar  circumstances,  to  the  future  rents  and 
profits  thereof.  Personal  property,  however,  would,  accord- 
ing to  general  rules,  be  at  his  disposal ;  and  therefore,  regard 
being  had  to  the  extent  of  the  wife's  present  fortune,  and  her 
settlement  already  executed  (&),  if  any,  it  seems  a  very 
reasonable,  and  it  is  certainly  a  very  beneficial  doctrine,  that 
where  this  court  is  required  to  interpose  on  his  behalf  to  ob- 
tain the  possession  thereof  for  him,  it  will  secure  to  his  wife 
and  children,  although  necessarily  in  diminution  of  his  enjoy- 
ment, a  participation  therein  (t).  The  husband  then,  as  to 
peiBonal  property  legally  belonging  to  him  in  right  of  his 
wife,  which  thus  lies  in  suit,  has  virtually  in  equity  only  a 
qualified  interest  therein  (A).  Notwithstanding,  however,  it 
is  a  general  rule,  that  if  the  husband  can  reach  the  property 
without  the  aid  of  this  court  he  may  avoid  making  a  settle- 
ment upon  his  wife  (/),  even,  although  he  should  be  under 
the  necessity  of  proceeding  in  a  court  of  Common  Law  to 
obtain  it(m)|  yet  it  is  to  be  observed,  that  her  equity  has 
been  extended  beyond  the  application  of  the  original  prin- 
ciple, to  the  putting  a  positive  restraint  upon  him  in  the  in- 
stance criThis  proceeding  in  an  ecclesiastical  court  for  money. 


(g)  10  Yes.  579;  dee  Lady 
EUbank  ▼•  MontaUeu^  5  Yes. 
737 ;  12  Yes.  177 ;  t  Russ.  R.55. 

(A)  Ladf  EUbank  V.  MontolUu, 

5  Ves.  737 ;  Green  v.  Otte^  1  Sim. 

6  Stu.  250;  set  also  March  v. 
Head^  3  Atk.  720. 

(t)  See  Lupton  v«  Tempest^ 
8  Yern.  626;  2  P.  Wms.  641. 


This  proposition,  of  coarse,  com* 
prebends  the  case  of  funds  heing 
in  the  custody  of  the  court  itself* 
See  Johnson  v.  Johnson^  1  Jac.  5c 

W.  472- 

{k)  3  Yes.  469. 

(/)  1  Yez.  539  ;  10  Yes.  90. 

(m)  2  Atk.  420 ;  2  P.  Wms. 
641 ;  Lumb  V.  MilncSi  5  Yes.517. 
o  4 
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in  respect  of  which,  this  court  implies  a  trust ;  for,  if  pay* 
ment  of  a  legacy  to  the  wife  should  be  so  sought  by  the 
husband,  it  would  interfere,  and  prevent  its  being  paid  until  he 
has  made  a  reasonable  provision  for  her(m). 

But,  as  to  personal  estate,  in  respect  of  which  it  is  only  ne- 
cessary for  him  to  do  some  act  declaratory  of  his  intention 
to  cotisider  it  his  own,  in  order  to  prevent  its  surviving  to  the 
wife,  she  has  no  equity  to  a  provision  out  of  such  pro* 
perty  (w). 

It  is  however  to  be  remarked,  that  the  wife^s  equity  raises 
a  right  not  merely  against  the  husband,  but  in  some  instances 
against  persons  claiming  under  him.  Choses  in  action, 
though  not  assignable  at  law  except  by  virtue  of  the  statutes 
relating  to  bankrupts  and  insolvent  debtors  (o),  are,  as  well  as 
things  attainable  only  by  suit  in  this  court,  capable  of  being 
assigned  in  equity  upon  a  valuable  consideration  (/>)•  And  it 
has  long  been  established,  that  if  the  husband  should  make 
a  voluntary  transfer  (9),  or  should  become  bankrupt  or  insol- 
vent, and  an  assignment  should  be  made  of  his  estate,  under 
the  enactments  relating  to  persons  so  circumstanced  (r),  or 
he  should  execute  a  general  assignment  for  the  benefit  of  hia 
creditors  (5),  the  assignees  would  be  considered  in  this  court 
to  stand  in  his  place,  and  be  subject  to  the  same  equity  (0 ; 
and  therefore,  that  they  would  not  here  be  able  to  reduce  her 
equitable  eights  into  possession,  except  upon  their  making  a  due 
provision  thereout  for  his  wife  and  children  (u).    As,  however 


(m)  Anon.  1  Atk.  491 ;  s  Atk. 
419  ;  Prec.  Cha.  548. 

^fi)  Sir  EdtDord  Tumer^s  Caae, 
I  Vera.  7 ;  Pitt  v.  Hunt,  ibid.  1 8 ; 
Tudor  V.  Samyne^  a  Vern.  370  \ 
Mitfard  v.  Mitford,  9  Ves.  99. 

(0)  3  Ves.  619. 

(p)  Crouch  V.  Martin,  a  Vera. 
595;  Bate^  v.  Dandy,  a  Atk*. 
207;  Lord  Carteret  v.  Paschal, 
3  P.  W.  197,  and  S.  C.  4  Bro. 
P.  C.  16B ;  9  Ves.  99. 

{q)  2  Atk.  430;  9  Ves.  100; 
Johnson  v.  Johnson^  1  Jac.  &  W. 
472. 


(r)  Dick.  49t ;  and  see  Horns-- 
by  v.Lee,  3  Madd.  R.  16;  1  Russ* 
R.64« 

{$)  Prtfor  V.  HiU,  4  Bro.  C.  C* 

138. 

(0  1  Atk.  s8i;  1  P.  Wms. 
383 ;  2  Atk.  430;  IX  Ves.  17. 

(11)  8  Atk.  480;  Burdm  ▼. 
Dean,  3  Ves.  jun.  607 ;  Oswett  v. 
Pfobtrt,  3  Ves.  jun.  683 ;  Freeman 
V.  Parsley,  3  Ves.  431 ;  9  Ves. 
100 ;  Beresford  v.  Hobson^ 
1  Madd.  R.  363 ;  Green  v.  Otieg 
1  Sim.  &  Stu.  250 ;  1  Rass.  lU 
54. 
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a  purchaser  for.  a  valaable  consideration  meets  with  peculiar 
favour  in  this  court,  it  has  been  questioned,  whether,  althougb 
the  property  is  not  actually  reduced  into  possession  by  an 
assignment  to  him  {x),  the  wife's  equity  in  such  a  case  will 
not  be  barred :  but  the  better  opinion  seems  to  be,  that  even 
such  an  assignment  of  her  choses  in  action,  or  things  which 
lie  in  suit,  will  not  defeat  her  claim  to  a  settlement  (y). 

.  It  deserves  particular  notice  that  this  equitable  right  of  a 
married  woman  is  merely  personal  (2),  and  that  it  does  not 
belong  to  her  children  after  her  decease  (a),  and  that  if  the 
fond  be  ascertained  she  may  generally  relinquish  (b)  her  right 
in  respect  thereof,  by  giving  her  consent  to  that  effect  upon 
an  .  examination  in  court,  or  before  commissioners  in  the 
country,  specially  appointed  apart  from  her  husband  (c) :  yet, 
that  if  she  maintain  her  claim,  the  settlement  will  not  be 
made  for  her  benefit  alone,but  for  that  alsQ  of  her  children  {dy^ 
And,  although  after  her  death  they  would  not  succeed 
upon  an  original  claim  made  by  them,  yet  if  she  had  pre- 
viously insisted  upon*  her  right,  and  obtained  a  sanction 
thereof  by  the  court,  and  its  order  thereupon,  they  might 
prosecute  and  obtain  the  benefit  of  the  same  (e).    And  it 


(i)  11  Ves.  17. 

(y)  Jewiony.  MouUotty  3  Atk. 
417 ;  Pryar  v.  Hitt,  4  Bro.  C.  C. 
138;  Pops  v.  CrashaWj  ibid.  336; 
Like  V.  Berufordy  3  Ves.  506 ; 
4  Yes*  19;  Wright  v.  Morley^ 
11  Ves.  17 ;  1  Jac.  &  W.  477 ; 
1  Ru88.  R.  53. 

(2)  Ambl.  509, 510. 

(a)  Seriven  v.  Tapley^  AmbL 
500 ;  Lloyd  V.  Willianu,  1  Madd. 
B.  450,  and  cases  there  cited. 

(b)  Beckett  v.  Beckett,  Dick. 
340 ;  Roberts  v.  Roberts^  3  Cox 
R.  433;  Sperling  r.  Roch/brt, 
8  Ves.  164 ;  Jemegan  v.  Baxter, 
6  Madd.  33 ;  Fetmer  v.  Taylor, 
1  Sim.  R.  169. 

(c)  3  P.  Wins.  643  J  WUlets  v. 
Cay,  3  Atk.  67  ;  Dimmock  v.  At" 


kinson,  3  Bro.  C.  C.  195  ;  3  Ves. 
469;  4  Ves.  18;  10  Ves.  88; 
13  Ves.  7.  As  to  a  commission 
to  take  her  consent  in  the  country, 
see  Tasbtirgh's  Case,  1  Ves.  & 
B.  507. 

(jd)  Murray  v.  Lord  Elibaiik, 
10  Ves.  84.  And  see  Joktwm  v» 
Johnson,  1  Jac.&W.473,  wherein 
the  impropriety,  under  certain  cir* 
cumstances,  of  paying  the  money 
into  court,  and  obtaining  an  or- 
der thereupon,  with  the  view  of 
virtually  effecting  a  settlement 
through  the  medium  of  its  prac- 
tice, is  observed  upon,  with  rela- 
tion to  the  children  of  the  marriage. 

(e)  Murray  v.  Lord  Elibank, 
13  Ves.  1,  and  the  cases  there 
cited;  1  Sim.  K.  171.  . 
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Bgftwfl  they  would  be  equally  fitvoitrad  if  she  had  befbre  hot 
decease  eotered  into  a  contract  to  make  a  aettlement  of  tbo 
pfoperty  upon  herself  and  them  (/). 

The  nature  and  extent  of  the  eettlement  which  this  cosit 
requires  to  be  made  by  the  husband  or  his  assignees,  dependa 
upon  80  many  circumstances  that  it  would  he  fruitless  lo 
attempt  to  define  the  same  by  any  eomprehensive  general 
rules  (g).  It  musl^  however,  be  such  as  is  reasonyible,  and  as 
natural  justice  seems  to  require  (A).  Where  the  property  ia 
absolute,  aa  if  it  should  conaiat  of  a  sum  of  money,  this  courts 
although  ft  wouU  take  care  that  a  part  theieof  should  be  se* 
cured  to  her  (i),  would  not»  it  seems,  in  any  case,  giive  bet 
4be  whde;  because  that  would-  be  to  admit  that  a  married 
woman  may  be  entitled  to  all  her  property  acquired  after 
manriage  to  her  separate  use  (ft).  And  even,  if  it  wore  a  lifc*^ 
interest  in  personalty  (/ ),  it  seems  to  be  established,  that  her 
equity  would  entitle  her  to  a  portion  only  of  the  proceeds; 
aaid  not  as  formerly  to  the  whole  thereof  (m).  In  one  case 
indeed,  in  which  no  settlement  had  been  nu^de,  the  whole 
income  of  absdute  property  was,  upon  the  consent  of  all  the 
parties  concerned,  directed  to  be  settled  upon  the  wifo  for 
life(ii)«  And  if  a  divorce  were  obtained  for  misconduct  on 
the  part  of  the  hnsband,  ahe  might  perhaps  be  declared 
entitled  to  so  mudi  of  the  property  not  already  rsdoced  into 
poBsessioB  as  be  might  have  laid  claim  to  in  her  rigfai 
during  the  coverture  (o).  The  above  remarks  are  however 
subject  to  qualification.  If  the  property  sought  to  be  reco»- 
vered  by  the  husband  be  of  trifling  value  {p),  or  indeed  of 


R«450;  f  Sim*  R.  I7fl« 

iig)  1  Madd.  VL  380. 

(A)  3  F.  Wmt.  IS. 

(1)  Ab// V.  JtfNUfOHMiyy  4  Bm. 
C,  C.  339 ;  WcrtttU  v.  Atsrior, 
1  Cox  R.  153;  Pl^gie  V. 
Ho^sm,  3  V«fc  617. 

(k)  a  VeB«J.6o6;4Bra*CLC. 

344. 
(I)  Pryor  ▼.  Hill,  4  Gro.  C.  & 

138;  OswcU  ▼.  Prokertf  s  Ves. 


jun.  680 ;  Brtnam  r.  CAmEr,  3  Ves. 
j66;  IfSai^  v.  Mtbtetf  ^  Vcs. 
517;  fFrigiir.  Miarl^  11  Vesw 

13. 

(m)  £r  parte  Coyt^ame,  t^O^. 
igs;  Vadtnmik€r  v.  DaArmtgh^ 
a  Vara.  96. 

(e)  Jago^  ▼•  Jmyait,  reported 
1  Madd.  R.  376  aote. 

(0)  See  Green  v.  Otte^  i  Ska. 
k  Stn.  950. 

(p)3Atk.72i. 


any  amount  undar  900  /•  (g),  this  oowrt  ^iU  not  impoae  opoa 
bim  the  terms  of  execnting  a  aettlanent  upon  his  wife.  And, 
upon  tbe  principle  that  one  who  hath  committed  iniquity 
ihall  not  have  eqrnty,  a  wife  who  has  been  guilty  of  adultery 
will  not  meet  widi  any  favour  upon  her  claim  to  a  settlemoaL 
At  the  same  time  her  ddinqueney  will  not,  it  seems^  be  a 
reason  for  granting  its  assistance  to  the  husband,  by  obtaining 
for  him  possession  of  the  properly  rdieved  from  the  equity 
to  which  it  was  originally  liable  (r).  And  hence,  upon 
pounter  appUcatioos  by  husband  and  wife,  insisting  upon 
their  respective  independent  rights,  the  court  has  refused  to 
interfere  on  behalf  of  either  of  them  in  respect  of  die 
capital  (5).  And  since,  as  already  hinted,  the  receipt  by  the 
husband  of  such  property  will  defeat  the  wife's  right  of  sur* 
vivorship  (t),  and  disappoint  her  claim  to  a  settlement  (tf) ;  if 
a  trustee  should  pay  over  the  same  to  him,  this  court  would 
not  reclaim  it  (x).  But,  it  may  be  noticed,  that  afker  a  biD  is 
filed  this  right  of  dealing  with  die  property  no  longer 
exists  (y\  and  the  wife  cannot  thereafter  be  deprived  of  her 
equity  but  by  her  own  consent  (2). 

With  respect  to  the  income  of  a  wife,  whether  derived  from 
real  or  personal  estate  not  settled  to  her  sepamte  use,  it 
seems^  that  as  the  husband's  interest  therein  afto*  marriage 
arises  from  the  consideration  that  it  is  to  be  a  provision  for 
both^a);  if  he  live  with  her  and  be  willing  to  maintain 
her  (b),  this  court  will  not  prevent  his  receiving  the  full  ad-^ 
vantage  thereof  (c).  It  seems,  however,  that  if  he  should 
assign  the  same  and  fail  to  maintain  htt{d),  and  the  person 
ckdmii^  under  the  assignment  should  be  obliged  to  come 


{q)  5  Ves.  742;  Beames's 
Orden,  464 ;  Elworthy  v.  Wkh- 
iteadf  1  Jac.  A  W.  €9. 

(r)  2  Ves,  jon.  199. 

{s)  a  Atk.  97 ;  Ball  v.  Moni- 
gomeryj  2  Ves,  jun.  191 ;  Carr  v. 
Eoitahrookey  4  Ves.  146, 

(0  Above,  p.  199;  Doswetl  v. 
jEor/,  la  Ves.  473. 

(«)  8  Ves.  206. 

(j)  10  Ves.  90. 


(y)  10  Ves.  90. 

(z)  Maeaday  v.  PkiUps,  4  Ves. 

15. 

(a)  2  Ves.  jun.  682. 

(k)  4  Bro.  C.  C.  344 ;  5  Madd. 

156.  415- 

(c)  Sleech  v.  T^ningtony  2  Ves. 
560 ;  Macauiay  v.  Philips,  4  Ves. 
15;  Bullock  v.  MenzieSj  4  Ves. 
798;  5  Madd.  156. 

(rf)  XI  Ves.  20. 
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into  this  court  to  obtain'  the  income,  it  would  not  grant  hiok 
relief  for  the  same,  although  he  should  have  paid  a  valuable 
consideration,  unless  upon  the  terms  of  his'  making  a  pro- 
vision thereout  for  her  (f);  for,  although  he  seeks  the  same  in 
•the  place  of  her  husband,  he  does  so  subject  to  the  fulfilment 
of  the  obligation  to  maintain  his  wife  (/).  Hence,  where' a 
devise  had  been  made  of  an  estate  in  fee  to  a  ftmt  for  life, 
with  remainders  over  in  strict  settlement,  subject  to  a  power 
in  the  trustees  to  sell  the  same,  and  a  sale  had  been  accor- 
dingly made,  and  the  produce  thereof  invested  in  stock, 
under  a  decree  of  this  court;  and  she  had  married,  and  her 
husband  had  become  bankrupt,  wherefroin  his '  inability  to 
maintain  her  was  to  be  inferred  (g),  his  assignees,  in  order  to 
attain  through  the  medium  of  this  court  an  advantage  from 
the  interest  in  the  proceeds  of  the  property  during  their 
joint  lives,  to  which  the  husband  had  become  entitled,  in  her 
right,  were  under  the  necessity  of  agreeing  to  a  provision 
thereout  for  her  benefit  (A).  But  it  has  been  held,  that  if 
the  husband  should  assign  such  proceeds,  to  which  he  is  en- 
titled for  the  life  of  his  wife  in  her  right,  for  a  valuable  con- 
sideration, it  would  be  otherwise,  even  although  he  should 
subsequently  become  a  bankrupt ;  for,  his  inability  to  main- 
tain her  did  not  become  apparent  until  after  the  purchase  (t). 
For  the  sake,  however,  of  further  exemplifying  the  doctrine 
on  this  part  of  the  subject,  it  may  be  stated,  that,  where  a 
husband  who  had  dissipated  a  large  part  of  his  wife's  fortune, 
and  had  not  made  any  settlement  upon  her,  refosed  to  secure 
the  remainder  for  her  "use,  it  was  declared  that  the  court 
would  not  only  restrain  the  payment  of  such  residue  to  him, 
but  would  prevent  his  receiving  the  interest  thereof,  in  order 
that  it  might  accumulate  for  her  benefit,  unless  he  were  starv- 
ing for  want  of  maintenance  (A).   And  where  a  husband  had 

(e)  JBtircbitv.Dam,  9  Vesjun.  517  ;  5  Madd.  156.  415;   and 

iBo7.  see  Pryor  v.  /fi^,  4  Bro.  C.  C. 

(/)  2  Ve8.jun.682.  138. 

(g)  5  Madd.  156. 415.  (t)  mioti  v.  CordtU,  5  Madd. 

(A)  Ot^oitll  v.  Probert^  s  Ves.  149. 

jun.  680 ;  Brottw  v.  Clarkj  3  Ves,  {k)  Band  v.  SimmaMf  3  Atk. 

166;  Lufitb  v.  Milnes,  5  Ves.  20. 
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possessed  himself  of  the  greater  part  of  bis  wife's  fortune, 
and  had  gone  out  of  the  kingdom  without  leaving  a  provision 
for  her,  the  interest  arising  from  the  remaining  trust-monies  was 
decreed  to  be  paid  to  her  until  he  should  return  and  maintain 
her  as  he  ought (/)•  And  if  a  husband  should  be  guilty  of 
such  ill  conduct  towards  his  wife  as  to  compel  her  to  leave 
him,  she  would,  it  seems,  be  allowed  the  interest  of  the  pro- 
perty (m);  but  if  without  good  cause  she  should  refuse  to 
live  with  him,  and  he  should  declare  his  willingness  to  supr 
port  her  out  of  the  income  to  which  he  is  entitled  in  her 
right,  this  court  would  not  thereout  grant  her  any  separ&te 
maintenance  (n). 

Before  we  conclude  our  remarks  on  the  equity  of  a 
married  woman  to  a  settlement  out  of  things  lying  in  suit, 
which  may  be  reduced  into  possession  by  the  husband 
through  the  medium  of  proceedings  here,  or  under  the  cir- 
cumstances before  mentioned  in  the  ecclesiastical  courts, 
it  seems  important  to  direct  attention  to  the  distinctions  be- 
tween her  equity,  and  her  right  by  survivorship,  in  case  he 
should  not  reduce  the  property  into  possession  in  his  lifetime, 
and  she  should  outlive  him ;  and  between  such  right  by  sur- 
vivorship, where  the  power  to  reduce  it  into  possession  is 
present,  and  where  it  is  future.  The  title  of  the  wife  to  a 
settlement  in  this  court  appears  to  be  a  mere  equitable  right, 
whilst  that  by  survivorship  is  actual  property.  The  former, 
as  we  have  seen,  she  may  abandon  by  formal  consent ,  but 
the  latter,  affecting  personalty,  she  cannot  upon  general  prin- 
ciples dispose  of  it  during  her  coverture  (o).    If,  therefore, 


</)  Wathym  v.  Waikym^  2 
Atk.  96;  and  see  Wright  y. 
Morky^  11  Ves.  la ;  5  Madd. 

156.  415- 
{m)   Oxenden  v.    Oxenden^  3 

Vem.  494;    S.  C.   Prec.  Cha. 

239 ;  and  see  NichoU  v.  Danvers^ 

2  Verft.  671 ;  ibid.  753  \  Ather- 

ton  V.  Ncfwell^  \  Cox,  R.  229. 

(n)  Bullock  V.  Mcnziesy  4  Vf  s. 

79«- 


(0)  If  it  be  intended  that  the 
wife  should  have  the  liberty,  inde- 
pendently of  her  husband,  of  .part- 
ing with  her  interest  in  such  pro- 
perty  during  the  coverture,  a 
power  should  of  course  be  se- 
cured to  her  for  that  purpose. 
O'Keatc  v.  Calthorpe^  rep.  8  Ves. 
177;  Socket t  V.  JVray,  4  Bro, 
C.  C.  483;  10  Ves.  583.  587; 
3  Madd.  386. 
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■ke  should  concur  with  her  husband  in  assigning,  for  a  vaht* 
able  consideration,  anything  in  sdt  to  which  he  is  entitled  in 
her  right,  the  assignee  would  only  take  the  interest  which  the 
husband  had  l3ierein(p):  and  although  he  might  reduce  it 
into  possession  subject  to  her  equity,  if  any,  yet  if  he  should 
iail  so  to  do,  and  the  husband  should  die  before  the  wife,  she 
would  then  be  entitled  to  the.  property  by  surviTorship  (q). 
The  formal  consent  of  the  wife  in  such'  a  case  would  not 
avail  to  pass  hter  contingent  interest  in  the  property  (r);  for  a 
decision  to  that  effect  would  give  a  similar  operation  to  het 
consent  in  equity  in  respect  of  personal  estate,  to  that  of  a 
fine  at  law  in  regard  to  realty,  and  would  be  an  assumption 
of  power,  in  its  nature  arbitrary,  and  unsupported  by  analogy 
or  sound  principle  (s>.  And  with  relation  to  things  lying  in 
suit  to  which  the  husband  is  entitled  in  rigfat  6f  his  wife,  but 
which  cannot  be  reduced  into  possession  until  after  some 
future  event,  it  has  been  decided,  that  a  conveyance  thereof 
by  the  husband  cannot  have  a  greater  effect  than,  to  pass  (hat 
possible  interest  which  may  accrue  to  htm,  subject  to  his 
wife's  legal  right  by  survivorship  (t),  and  cannot  operate  as  a 
constructive  reduction  into  possession  (o) :  and  therefore,  that 
if  they  should  concur  in  assigning  a  reversionary  interest  in 
personalty  to  which  he  is  entitled  in  her  right,  to  a  purchaser 
for  a  valuable  consideration,  and  he  should  die  in  her  UAh- 
time ;  her  title  by  survivorship  would  ce^adnly  not  be  barred, 
whether  the  right  to  the  possession  should  arise  before  or 
after  his  death  (x). 


(p)  9  Vera.  403;  ii  Ves.  17; 
1  Rms*  R.  36*  57*  ^^* 

(g)  Burnett  v.  Kmnatton^  s 
Yiem.  401 ;  and  see  Mitfbrd  v. 
Mitford,  9  Yes.  87;  WOdmanr. 
WiIdman,QYeB.  174;  11  Yes.  17 ; 
13  Yes.  177  s  1  Rufis.  R*  53. 

(r)  See  Rkhards  v.  Chambers^ 
10  Yes.  ^o ;  WooOandt  v.  Crtm- 
ehcr,  la  Yes.  174:  Sturgit  t. 
Corp^  13  Yes.  igo;  RUMe  v. 
Broadbcntf  a  Jsc.  &r  W.  450; 


Pickardv.  Robertf^  3  Madd.  384; 
Stamper  v.  Barker,  5  Madd.  157; 
1  Rnss.  R.  38. 

(«)  10  Vesi  586.  588 ;  13  Yes. 
177;  3  Madd.  386. 

(0  X  Yea.  dr  B.  405  ;  1  Raas. 
R.  47;  and  authorities  already 
referred  to. 

(ti)  1  Rubs.  R.  59. 69. 

(«)  Hormhy  v.  Let,  3  Madd.  R. 
16;  Pwrdtw  V.  Jaeho»9  1  Rass. 
R.  1. 


I»  conchuiioiiy  it  may  be  remaiked  that  the  poiper  of  the 
huftbeadl  to  release  or  assign  the  ehattela  real  of  the  wife  iaa 
rneie  legal  doctrine,  and  independent  both  of  the  subject  of 
the  wif!^s  ecputy  to  a  settlement,  and  of  her  right  by  sur* 
Tiyoiabip(jf)» 


SECTION  THE  SECOND. 

OF  TBK   SBPARATB    E8TAT£   OP   A    MARRIBD    WaMAlf. 

This  kind  of  property,  to  which  it  is  considered  exp^ 
dient  here  also  specifically  to  advert  although  it  is  necessarily 
alluded  to  in  other  parts  of  this  work,  may  be  conferred  by 
deed,  as  we  have  already  seen  in  the  instance  of  pin-money, 
by  will,  or  by  any  other  means  by  which  property  may  be 
transferred  {x).  It  may  consequently  be  limited  thjough  the 
medium  of  trustees  or  otherwise  (a) :  and,  if  the  intention 
distinctly  appear  (A),  and  the  legal  interest  nevertheless 
remain  or  vest  in  the  husband,  he  wiU  be  regarded  as  a  tru»o 
lee  for  his  wife  (c).  With  respect  to  the  words  which  will  be 
sufficient  to  create  a  separate  estaite  considerable  liberality 
has  been  shown  in  ftivour  of  the  wife(<2).  And  with  regard 
to  her  rights  in  relation  thereto,  it  is  to  be  observed  that  she 
is  considered  as  to  her  power  orer  it,  except  in  relation  to 


(fjfH  See  Tudor  v.  Samyne,  s 
Vera.  S70 ;  3  Atk.  208 ;  Sahoey 
x^  Saimiyy  Awbh  69s;  S.  C. 
Dick.  434.;  7  Ves.  183 ;  9  Ves. 
98. 177 ;  1  Bois*  R.  50*  65. 

{X)  See  Mppon  r»  Dawding, 
ArabU  565.  The  tmth  of  this 
propositiooy  however,  will  more 
fally  appear  bom  the  oases  here- 
aftv  cited-  upon  the-  subject.  As 
to  the  pin-mooey,  see  above^ 

(s)  See  Bamet  v.  Am#,  a  P. 


Wms.   316;    Power  ▼•  Baiieyp 
1  Ball  &c  B.  49* 
{b)  Iamb  ▼.  MUne$,  cYes.  517* 
(c)  3  Atfc  399 ;  9  Yes.  375  ; 
Parker  v.  Brooke,  9  Ves.  583^ 

(</)  Tyrrea  v.  Hope,  a  Atk. 
558;  Lee  V.  Prieavs,  3  Bro. 
G.  C.  381 ;  Hartley  v.  Hurle,  5 
Ves.  540 ;  Adamson  ▼«  Arnulage^ 
Co^.  R.  s88;  Ex  parU  Ray^ 
1  Madd. R.  199 ;  Wittiy^Sayer9^ 
4  Msd.  4019;  Kirk  ▼•  Peafiii, 
citedi  5  Msdd.  491. 
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real  estate  (e),  as  a  ftmt  iok  (f),  and  to  lie  entitled  to  any 
aavings  which  she  may  thereout  be  able  to  accumolale  (g). 
As  incident  to  such  'right  she  'may  dispose  (A)  of  personal 
estate  (i)» '  and  of  the  rents  and  profits  of  real  estate  (&) 
so  limited,  and  of  the  savings  thereout  {I),  by  deed  (m), 
will  (n),  or  other  instrument  (o). 

A  wife's  separate  estate  is  not,  it  seems,  subject  during 
the  coverture  (p)  to  her  debts  generally  (q),  although,  as  a 
result  from  her  power  to  alien,  she  may  encumber(r),  and 
constitute  charges  upon  (s)  the  same. '  As,  however,  this 
court  supposes  a  degree  of  interest  to  exist  on  the  part  of  the 
husband  it  is  sometimes  difficult  to  support  transactions  in 
his  favour  with  regard  to  her  sepamte  estate  (0 1  but  when 
no  undue  influence  has 'been  exerted  she'  msiy  convey  the 


(e)  Over  sucU  property  it  seems 
obvious  that  fthe  cannot  have  con- 
trof,  except  by  fine  or  recovery, 
or  by  virtue  6f  an  express  power 
or  a  trust. 

(/)  Gold  V.  RviUmd;  i  £q. 
Ca.  Abr.  346;  1  Yes.  518; 
3  Atk.  709;  1  Bro.  C.  C.  19; 
Dick.  56s ;  9  Yes.  534 ;  1 1  Yes. 
491 ;  Siurgit  v.  Corp^  13  Yes. 
190;  Acton  V.  White,  1  Sim.  & 
Stu.  439. 

{g)  See  Sir  Paul  Neal't  Case, 
cited  Prec.  Cha.  44;  3  P.  Wms. 

337- 
(i)  3  Bro.  C.  C.  10.    It  may 

here  be  mentioqed,  that  in  the 
ease  of  pin-money,  alluded  to  in 
the  Isst  page,  and  stated  above, 
p.  37,  the  wife's  control  is  sup- 
posed to  arise  from  a  power;  and 
therefore  that  it,  and  other  in- 
stances of  a  similar  nature,  are 
generally  (See  Hales  v.  Marge- 
rum,  3  Yes.  999.)  very  distinct 
from  those  hers  alluded  to. 

(i)  FetUfilate  v.  GorgeSf  1  Yes. 
jun.  46,  S.  C.  3  Bro.  C.  C.  8. 


(A:)  See  ffuWv.Tenan/,!  Bro. 
C.  C.  16;  S.  C.  Dickl56o. 

(/)  1  Yern.  245 ;  3  Yern.  535; 
Pre.  Cha.  44;  Gore  v.  Knight, 
Prec.  Cha.  255,  and  see  Cecil  y, 
Juxon,  1  Atk.  378. 

(m)  Browne  v.  Uie,  14  Yes. 
303. 

(i»)  I  Yes. 303;  Ridker. Cockeli, 
9  Yes.  369^  Siwgis  v.  Carp, 
13  Yes.  190;  3  Addamsv ' Prer. 
Co.  R.  363. 

(0)  9  Vez.  191 ;  Masters  v. 
Fuller,  4  Bro.  C.  C.  19. 

(p)  See  Anon.  18  Yes.  358; 
Gregory  Y.  Lodfyer,  6  Madd. 
90. 

*  (9)  3-  Yes.  jun.  1431  143. 150. 
J56  ; '  9  Yes.  498  ;  BuOpin  v. 
Clarke,  17  Yes.  385. 

(r)  WagsiqfY.  Smiik,  9  Yes. 
530 ;  Essex  v.  Atkins,  14  Yes. 
543  ;  4  Madd.  41 1 ;  Agmkar  v. 
AguUar,  5  Madd.  414. 

(s)  See  Heatley  v.  ThamaSf 
15  Ves.  596. 

(0  See  Pamkt  v.  Ddftoal, 
3  Yes.  633.  . 
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same  to  him  (u)  or  for  the  payment  of  his  debts  (x),  or  geiie'^ 
tally  for  his  benefit  (y).  Her  liberty  of  disposition  however 
tnay  be  restrained  by  express  words ;  and  the  estate,  although 
it  should  be  preserved  from  the  control  and  engagements  of 
the  husband,  may,  as  in  the  example  formerly  adduced,  where 
a  power  of  appointment  was  given,  be  limited  by  a  provision 
against  anticipation  (z). 

Before  we  proceed  to  the  other  branches  of  the  exclusive 
Jurisdiction  it  seems  advisable  to  notice  a  statute,  whereby, 
although  it  relates  to  legal  property,  a  right  is  conferred  upon 
zfeme  coverte,  in  respect  of  which  relief  may  be  iobtained  in  a 
court  of  equity.  It  is  the  29  Oeo.  2,  c.  31, whereby  such  a 
person  entitled  to  a  lease  for  lives,  or  for  years  absolute,  or 
determinable  upon  lives,  or  any  one  on  her  beht^lf,  is  au* 
thorized  to  apply  to  this  court  by  petition  or  motion  in  a 
summary  way,  and  by  order  and  direction  thereof,  made  upon 
hearing  all  parties  concerned,  by  deed  only,  without  levying 
any  fine,  to  surrender  such  lease  or  leases,  and  to  accept  and, 
take  in  her  name  and  for  her  benefit  a  new  lease,  for  such 
a  number  of  lives  or  term  of  years  as  were  mentioned  or  con- 
tained in  the  lease  surrendered,  or  as  this  court  may  direct ; 
and  the  fine  or  consideration  for  the  new  lease,  together  with 
the  reasonable  charges  incident  thereto,  with  interest  there- 
upon, are,  unless  otherwise  secured,  rendered  a  charge  or 
encumbrance  upon  such  leasehold  premises,  for  the  use  and 
benefit  of  the  person  who  advanced  the  same  (a). 

(tt)  MUneiv.Bnskf^  Ves^jun.  9  Ves.  520 ;   Parkes  v.  fThitff 

848  ;  11  Ves.  222.  1 1  Ves.  209  ;  Witts  v.  Dawkins^ 

(x)    P^lnu  v.  Smithy    3  Bro.  12  Ves.  501. 
C.  C*  340  i   S.  C.  1  Ves.  jun.         (z)  See  Jackson  v.  Hobhmue^ 

189;  IMm  v.  Ormie^  s  Sob.  &  2  Meriv.  483;  and  above,  p.  37. 
Lefr.  456  ;  Aguilar  y.  Aguilarf         {a)  As  to  leases  of  wife's  estate 

5  Bdadd.  414.  of  inheritance,  see  39.  Hen.  8. 

.  iy)   See   Wagstaff  v.  Smith,  c.  28. 
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CHAPTER  THE  FOURTH. 

OF   THE   JURISDICTION  OF  CHANCERY  IN  RELATION 

TO    IDIOTS    AND   LUNATICS, 

As  it  was  oar  intention  to  treat  merely  of  such  parts  of  the. 
Chancellor's  Jurisdiction  as  have  arisen  by  the  extension  of 
his  power,  in  conformity  with  the  exigences  of  society,  and 
have  been  promulgated  in  a  spirit  of  equity,  we  should  pro- 
perly omit  those  branches  of  it  which  have  in  an  express 
manner  been  personally  intrusted  to  him,  either  by  the 
Sovereign  or  the  Legislature. 

We  do  indeed  pass  by  the  extensive  subject  of  bankruptcy, 
and  almost  all  the  rest  of  his  statutory  jurisdiction,  except  so 
fkr  as  it  may  be  necessary,  in  connection  with  the  other  snb* 
jects  of  consideration,  to  make  some  occasional  remarks  there* 
upon ;  but  we  cannot  to  the  same  extent  neglect  his  dele- 
gated authority,  on  account  of  its  intrinsic  importance,  and 
because  it  is  more  intimately  combined  with  his  general 
functions.  We  shall  here  therefore  briefly  iMivert  to  that 
superintendence  which  he  ordinarily  exercises  over  the  in- 
terests of  idiots  and  lunatics,  a^  a  branch  of  his  exclusive 
jurisdiction. 

The  King  is  legally  entitled  to  the  profits  of  every  idiot's 
estate  during  the  idiot's  life  (a),  subject  to  his  mainte- 
nance (i);  but  is  considered  ta  hold  a  lunatic's  estate  for 
the  lunatic's  benefit  only  (c).  The  rights  and  duties  of  the 
King  in  these  respects  are  delegated  by  commission  under 
warrant  to  a  subject  (J) ;  and  commonly,  thoi]^h  not  neces- 
sarily (e),  to  the  Lord  Chancellor  (/).    And  the  authority 

(a)  4  Co.  R.  116,  a.  8ch.&Lefr.i57.438;i9yes.iss. 

(6)  3  Sch.  k  Lefr.  157.  (e)  9  Yes.  jun.  71. 

(c)  Ibid.  436.  (/)  3  Atk.  635 ;  see  s  Vcs. 

(d)  s  Atk.  553;  Dick.  553;  2  jan.  71 ;  19  Yes.  983. 
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being  personal  (g),  does  not  confer,  originally^  any  jurisdic* 
tion(A)  ;  but  merely  a  power  of  administration  (t). 

It  would,  within  our  views,  be  too  practical  to  describe  the 
modes  of  proceeding  by  which  persons  are  ascertained  to  be 
idiots  or  lunatics,  and  by  which  the  protection  of  such  unfor- 
tunate persons,  and  the  security  of  their  property  are  provided 
for.  We  may  however  observe,  that  as  the  determination  of 
.the  question  of  lunacy  afiPects  the  liberty  of  the  subject,  it  is 
decided  by  the  verdict  of  a  jury;  and  that  after  the  fact  of 
unsound  mind  has  been  pronounced,  separate  persons  are 
appointed,  who  are  denominated  committees,  to  take  care 
respectively  of  their  persons  and  estates,  unless  circum- 
stances render  it  expedient  that  the  whole  charge  should  be 
confided  to  one  (A).  And  it  may  be  added,  that  in  the  choice 
of  the  committee  of  the  person,  the  comfort  of  the  idiot  or 
lunatic  is  the  chief  consideration  (/) ;  and  with  reference  to 
the  committee  of  the  estate,  that  proper  securities  are  taken 
against  his  mis-management  (m).  When,  however,  the  Lord 
Chancellor  is  the  delegate  of  His  Majesty  in  relation  to  matters 
of  this  nature,  and  the  grant  has  been  made  by  him  of  the 
custody  of  the  person  and  of  the  estate,  and  he  has  directed 
a  proper  allowance  for  maintenance  (n),  he  acts  not  any 
longer  under  his  warrant,  but  by  virtue  of  his  general  juris* 
diction  (o) :  and  the  former  of  such  committees  is  liable  to 
censure,  punishment,  and  removal  (/>) ;  and  the  latter,  being 


(g)  2  Atk.  553. 
•  (A)  19  Ves.  i««. 

(0  a  Ves.  jun.  72. 

(A:)  See  3  Atk.  635;  3  Sch. 
&  Lefr.  1ST  i  Ex  P^^^^  Pickardf 
2,  Ves.  &  Bea.  1 27.  As  to  alio w- 
SBce  of  salary  to  a  committee,  see 
AnoB.  10  .Ves.  103;  ex  parte 
FermoTf  i  Jac.  R.  404,  and  cases 
therein  referred  to. 

(/)  3  Ves.  3  ;  I  Swanst.  533  5 
«r  parte  Ordf.  1  Jac.  R.  94 ; 
ibid,  405. 


(m)  See  ex  parte  Nqrthkight 
a  Vez.  673 ;  ex  parte  Pereira^ 
2  Vez.  674. 

(ft)  Dormer^s  Cmc,  2  P.  Wms« 
261  ;  ex  parte  CAumley^  1  Ves. 
jun.  296  ;  ex  parte  Baker,  6 
Ves.  8. 

(0)  Ambl.  707,  4  Bro.  C.  C. 
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(p)  Ex  parte  Mildmayj  3 
Ves.  2  ;  2  Sch.  &  Lefr.  438 ; 
ex   parte    Proctor,    1    Swanst. 
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regarded  as  a  mete  bailiff  (q),  may  be  brought  to  an  ao 
count(r). 

With  respect  to  the  management  of  the  estate  of  an 
insane  person,  it  has  been  laid  down  as  a  maxim,  that  it 
shall  not  be  changed  so  as  to  effect  any  alteration  in  the 
succession  thereto  (s) ;  but  it  has  since  been  held,  in  thef  case 
of  a  lunatic,  that  the  ruling  principle  is  to  do  that  which  is 
for  his  benefit  (t),  taking  the  advice  of  the  presumptive-heir, 
and  of  the  next  of  kin,  as  to  the  management  of  the  pro- 
perty (it).  And  the  Chancellpr  has  accordingly  ordered  the 
personal  property  of  the  lunatic,  and  savings  out  of  his  real 
estate,  to  be  applied  in  satisfying  encumbrances  (r),  in  paying 
off  debts  (y),  in  redeeming  the  land-tax  (z),  and  in  making 
repairs  (a),  or  even  improvements  (b)  of  the  real  estate ;  and 
has  directed  timber  to  be  cut  (c),  and  coak  to  be  dug  (d), 
and  other  things  to  be  done,  which  in  some  degree  may  be 
considered  a  conversion,  leaving  the  determination  of  the 
question  between  the  heir  and  next  of  kin,  where  any  arises, 
as  to  which  of  them  should  enjoy  the  benefit  of  the  measure^ 
until  after  the  death  of  the  lunatic  (e). 

It  must  be  observed,  that  within  the  last  century,  in  cases 
where  one  from  disease,  affliction,  or  other  similar  causes 
affecting  the  mind,  has  been  esteemed  incapable  of  managing 
his  own  affairs,  similar  proceedings  to  those  which  are  taken 


(q)  4  Co*  Rep.  137,  b.;  and 
see  Jwdley  v.  Avodley,  s  Vem. 
192;  3  Ves.jun*  74* 

(r)  See  3  Sch.  &  Lefr.  438  ^ 
ex  parte  Cation^  1  Yes.  jun.  156 ; 
ex  partt  Clarke^  1  Ves.  jun. 
396  ;  ex  parte  Hall,  1  Jac.  R. 
160. 

(s)  AbM.  81. 

(t)  Ambl.  708 ;  3  Ves.  jun.  73, 
73.  As  to  the  mode  of  investing^ 
a  lunatic's  money,  see  ex  parte 
Eathorpe,  I  Cox  R.  183  ;  ex  parte 
ElHce^  1  Jac.  R.  334. 

(v)  19  Ves.  133. 

(jt)  Ex  parte  GrimstonefAmhL 


706 ;  ex  parte  Earl  Digiy,  1  Jac. 
R.  640. 

(y)  19  Ves.  134. 
(z)  Ex  parte  FhUUpt^  19  Ves. 
118. 

(a)  Ex  parte  Lvdloto,  3  Atk. 
407. 

(fi)  3  Atk.  414. 

(c)  Ex  parte  Brotnfietd,  3  Bro. 
C*  C.  510  ;  Oxendm  v. .  Lord 
Compton,  4  Bro.  C.  C.  331 ;  S.  C. 
9  Ves.  juu.  69. 

id)  Ex  parte  Tabbert,  6  Ves. 
488. 

•(e)  1  Jac.  &  W.-640 ;  erparte 
Earl  Dighy,  1  Jac.  R.  335. 
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ID  a  case  of  lunacy  {/)  have  been  resorted  to  for  the  pro- 
tection of  his  person  and  property,  a  course  of*  practice 
which,  though  unauthorized  until  within  so  late  a  period,  has 
been  found  extremely  beneficial,  and  which^  from  the  cha- 
racter of  the  high  officer  to  whom  the  chief  control  of  mat- 
ters of  this  nature  are  generally  delegated ;  and  from  its  being 
a  rule  that  the  verdict  must  be^  not  merely  that  he  is  inca- 
pable of  managing  his  own  affairs  {g\  but  to  the  effect  that 
he  is  of  unsound  mind,  there  appears  to  be  no  danger  of  this 
power  being  rendered  subservient  to  arbitrary  or  oppressive 
purposes. 

By  the  statutes  on  this  subject,  passed,  within  the  period 
last  alluded  to,  lunatics  and  persons  of  unsound  mind  are 
generally  classed  together,  upon  the  ground,  it  is  conceived, 
of  comprising  within  their  operation  those  persons  who 
though  not  idiotSy  as  having  enjoyed  their  reason,  neverthe- 
less labour  under  that  weakness  of  mind  that  a  probable 
opinion  cannot  be  formed  of  their  regaining  even  temporary 
control  over  their  intellectual  powers. 

There  are  but  few  statutes  which  it  is  thought  material 
here  to  mention.  By  the  29th  Geo*  2.  c.  31,  a  lunatic 
entitled  to  a  lease  for  lives,  or  for  years  absolute,  or  deter- 
minable on  lives,  or  his  guardian  or  committee,  is  authorized 
to  apply  to  this  court  in  a  summary  way,  and  by  its  order 
and  direction  to  surrender  such  lease,  and  to  take,  in  the 
name,  or  for  the  benefit,  of  such  lunatic,  a  new  lease ;  and  the 
fine  and  expenses  of  the  renewal  are  directed  to  be  paid  or 
charged  as  this  court  may  determine.  By  the  11  Geo.  3. 
c.  ao,  a  lunatic  who  has  any  right  to  grant  renewals  of  leases 
.for  lives,  or  for  years  absolute,  or  determinable  on  lives,  or 
his  guardian  or  committee,  is  empowered  by  the  direction  of 
•  the  Lord  Chancellor,  to  be  obtained  in  a  summary  way,  to 
,  accept  surrenders  of  old  leases,  and  effectually  to  execute 
new  leases ;  and  the  fines  or  premiums  thereupon  received, 
as  between  his  representatives  are  declared  to  be  real  estate, 
unless  such  lunatic  were  tenant  for  life  only ;  in  which  case 

(/)  6  Ves.  373  ;  Bidgaoay  v.  168  ;     Bidgtxoay    v.    Darwin^ 

Darwin,  8  Ves.  65  ;   ex  parte  8  Ves.  65  ;   ex  parte  Crammer^ 

Cranmer^  13  Ves.  445.  13  Ves.  445  ;  ex  parte  Atkinson^ 

ig)  Ex  parte  BamUcy^  3  Atk.  i  Jac.  R.  333. 
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it  IB  to  be  conaidered  as  personal  property.  But  the  43  O^o*  ^ 
c.  ^^  s.  1^  and  s.  2,  and  59  Geo.  3,  c.  80,  s.  z,  the  Chan* 
c^llor,  acting  under  the  sign-manual,  is  authorized  to  direct 
that  the  freeholdi  copyhold  (h),  and  leasehold  estates  of  a 
person  found  lunatic,  or  of  unsound  mind,  and  incapable  of 
managing  his  afiairs  by  inquisition,  be  sold,  charged,  or 
encumbered  to  raise  money  for  paying  his  debts,  or  performing 
his  contracts  or  engagements,  and  the  costs  attending  the 
same ;  and  to  direct  the  committee  of  the  estate  to  make 
assurances  in  his  name  and  behalf,  and  to  do  all  other 
necessary  acts  for  the  effectuation  of  such  purposes  ^  and 
fmy  surplus^money  so  raised  is  to  be  applied  in  die  same 
iQanner  as  the  estate  itself  would  otherwise  have  been.    And 
by  the  3d  and  4th  sections  of  the  former  of  these  statutes, 
the  Chancellor,  so  acting,  is  empowered  to  order  the  con^ 
jmittee  of  the  estate  of  such  person,  being  seised  or  possessed 
^ia  fee-simple  or  fee-tail  of  freehold  or  copyhold  estates,  or 
of  an  absolute  interest  in  leaseholds,  or  of  freehold  or  copy- 
hold estates  for  life,  or  otherwise,  with  power  of  leasing,  to 
make  effectual  leases  or  under-leases  thereof.    We  have 
already  noticed,  at  some  length,  the  powers  vested  by  the 
.  6  Geo.  4,  c.  74,  in  the  committees  of  trustees  who  are  idiots, 
lunaticfs,  or  of  unsound  mind,  and  in  other  persons  therein 
.mentioned,  and  in  this  court;  but,  it  is  necessary  here  to 
remark,  that  the  enactments  thereof  relating  to  lands,  tene- 
ments or  hereditaments,  or  other  property,  or  any  estate  or 
interest  therein,  apply  also  to  mortgagees  who  are  idiots, 
lunatics,  or  of  unsound  mind ;  and  that  the  corresponding 
order  or  direction  of  this  court  may  be  obtained  upon  the 
petition  of  the  person  entitled  to  the  equity  of  redemption, 
or  to  the  monies  secured  by  the  mortgage,  or  the  committee 
of  the  person  entitled  to  such  monies,  if  he  be  an  idiot,  a 
lunatic,  or  of  unsound  mind  (1).    The  power  of  this  court, 
generally,  under  this  statute,  in  respect  of  idiots,  lunatics, 

(A)  Ex  parte  Birch^  3  Swanst.  149 ;  ex  forte  Currie,  1  Jac  h  W. 

98  ;  1  Jac.  6c  W.  643.  642  ;  ex  parte  Richards^  1  Jac 

(t)  See  sections  3,  4*  8  ^  9 ;  &  W.  364,  in  relation  to  the 

see  ex  parte  Otto  Lewisy  1  Vez.  4  Geo.  2,  c.  10,  which  formeriy 

298 ;  ex  parte  GilUm^  2  Ves.  jun.  regulated  these  matters. 
587 ;  ex  parte  Tutin^  3  Ves.  &  B. 
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and  persons  of  unsound  mind,  is  confined  to  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  intrusted 
with  the  care  and  commitment  of  such  persons,  under  the 
sign-manual ;  and,  by  the  13th  section  of  that  statute^  the 
Lord  Chancellor,  so  intrusted,  is  authorized,  upon  petition 
or  motion  of  the  committee  of  the  estate  of  a  person  who  is 
an  idiot,  lunatic,  or  of  unsound  mind,  and  in  whose  name, 
or  in  the  name  of  a  former  committee,  of  whom,  there  is 
standing,  or  is  Tested,  any  stocks,  funds,  annuities,  or  securi* 
ties,  transferable  in  the  books  of  the  Bank  of  England,  or  of 
the  South  Sea  Company,  or  the  East  India  Company,  or  any 
other  company  or  society,  to  which  he  is  beneficially  entitled, 
and  such  committee  shall  have  died  intestate,  or  shall  reside 
out  of  the  jurisdiction  of  this  court,  or  shall  himself  become 
lunatic,  or  of  unsound  mind,  or  it  shall  be  uncertain  whether 
such  committee  be  living  or  dead,  to  appoint  an  officer  of 
such  company  or  society  to  transfer  such  stocks,  funds, 
annuities,  or  securities,  and  to  receive  and  pay  over  die  divi- 
dends thereof,  as  the  Lord  Chancellor  shall  direct.  And 
l^tly,  by  the  14th  section  of  the  same  statute,  the  Lord 
Chancellor,  so  intrusted,  is  empowered,  upon  petition,  and 
proof  that  a  person  residing  out  of  England,  in  whose  name 
any  such  stocks,  funds,  annuities  or  securities  are  invested, 
has  been  declared  lunatic,  or  of  unsound  mind,  and  that  his 
personal  estate  has  been  vested  in  a  curator  or  curators,  or 
other  person  or  persons,  according  to  the  law  of  the  place 
where  he  resides,  to  order  an  officer  of  such  company  or 
society  to  transfer  such  stocks,  funds,  annuities,  or  securi- 
ties, and  to  receive  and  pay  over  the  dividends  thereof  as 
the  Lord  Chancellor  shall  direct. 
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ciupte;r  the  fifth. 

6t  THE  JURISDICTION  OF   CHANCERY   IN    RELATION 
,  ^  TO    INFANTS. 

X  HE  Kingi  as  paiir  patria  (a),  being  considered  the  ultimate 
protector  of  iafantSi  it  is  esteemed  to  be  part  of  his  duty  to 
ptolAde  for  the  security  of  their  persons  and  property;  an 
iuqplied  Obligation  which  is  performed  by  the  Judges  in 
6hans0fy  as  a  part  of  the  prerogative^  the  exercise  of  which 
is  delegated  tind  intrusted  to  them  with  the  general  authority 
conferred  by  their  appointment  (6). 

It  will  be  found  that  the  jurisdiction  of  Chancery  in  this 
respect  may  be  appropriately  considered  with  reference  to 
the  guardiaiiship,  the  management  of  the  property,  and  mar- 
ria^  of  infants. 


SECTION  THE  FIRST. 

OF   THE   GUARDIANSHIP   OF   INFANTS. 

■WmnxuT  going  out  of  our  way  to  discuss  the  nature  of 
IJm  iftumecous  guardianships  of  infants,  which  are  known  to 
the  common  law(i;),  it  may  be  stated,  that,  where  an  infant  is 
without  one,  this  court  will  appoint  a  person  to  protect  his 

<fl)  aP.Wms.  118.  (c)   On  this  subject  see  Co. 

(6)  a  Vern.  343 ;  a  Bro.  P.  C.  Litt.  86,  b.  and  notes  by  Uar- 
539;  10  Ves.  59.  grave. 
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general  intere8jte(d)|  to  suBtain  a  sttit,  on  his  behalf  (e),  or 
to  conePent  to  his  marriage  (/).  i   . 

r  It. seems  also^  that  guardians^  unless  perhaps  where  tlie 
guardianship  is  by  statute  (g)i  may  be  removed  by  this 
court  (A).  And  it  appears^  that  if  a  testamentary  guardian 
should  refuse  to  act  (t)^  or  should  be  attainted  (k),  or  become 
bankrupt  (I),  or  be  guilty  of  gross  misconduct  (hi),  this  court 
would  restrain  him  from  acting,  and  would  appoint  another 
person  to  perform  the  duties  of  his  office  (n). 
.  And.althoughy  it  seems,  that  if  one  of  several  testamentary 
guardians  should  die,  the  guardianship  would  survive  to  the 
•othera(o);  if  they  cannot  agree,  the  execution  of  their  func^ 
tions  devolves  upon  this  court  (p).  And  even  if  the  father, 
acting  in  the  character  of  natural  guardian  to  his  infant  child, 
should  be  in  insolvent  circumstances,  and  apply  its  pro* 
perty  to  his  own  use,  this  court  would  appoint  a  person  in 
the  nature  of  a  guardian  to  act.  in  his  st^d  (jq).  Apd  if  he 
were  guilty  of  gross  ill  treatment  an.d  cruelty  towards  the 
infant  (r),  or  were  in  the  constant  habits  of  drunkenness  and 
blasphemy  (5),  or  were  to  profess  irreligious  principles  (<)>  or 


(d)  1  Vez.  159;  ex  parte 
Bvrckettf  3  Atk.  813;  ex  parte 
Sdter^  3  Bro.  C.  C.  500 ;  and 
S.  C.  Dick.  769,  and  cases  there 
cited;  Logan  v.  FairUe^  1  Jac. 

R.  193- 

(e)  The  consideration  of  this 
pan  of  the  subject  being  a  matter 
of  practice  is  puipoeely  omitted. 

(/)  See  Re  JVooUcombef 
1  Madd.  R*  313. 

(g)  Foster  v.  Denny ^  a  Ca.  in 
Cba.  337* 

(A)  Ibid ;  1  Jac.  &  W.  482, 483. 
The  ground  of  this  interference 
will  be  stated  presently. 

(i)  Spencer  v.  Earl  of  Chester" 
JUH  AmbL  146;  (yKeefev.Casey^ 
1  Sch.  &  Lefr.  io6. 

{k)  Duke  0/ Beaufort  v.  Bertkf 
Dick.  791. 


(I)  Smith  V.  Bate,  Dick.  631. 

(in)  Duke  of  Beamfart  v.  Berty^ 
1  P.  Wms.  703 ;  (yKcrfc  v.  Cflwy, 
1  Sch.  &  Lefr.  106. 

(ft)  Ingham  v.  Bkkerdike,  6 
Madd.  275.  A  testamentary 
guardianship,  of  course,  is  not 
assignable,  2  Atk.  14. 

(ft)  Eyre  v.  Countess  ofSkafts^ 
bury,  9  P.  Wms.  102. 

(  p)  Dorcy  v*  Lord  HMemess, 
.1  P.  Wms.  703,  note ;  and  see 
3  P.  Wms-  63. 

.     {q)  1  P.  Wms.  704 ;  ex  parte 
Mount/ortf  15  Ves.  445* 

(r)  1Vhi(field  v.  Hales,  13  Ves. 

(«)  10  Ves.  6i. 
(0    Shelley    v.    Wesibrook^, 
\  Jac.  R.  366, 
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Were  eAerwiBe  to  act  in  a  manner  injurious  to  the  interests 
or  morals  of  his  child  (u),  the  same  course  would  be  pui^ 
sued.  And  although^  since  a  jReither  is  entitled  to  the 
custody  of  his  own  children  during  their  infancy^  as  guar- 
dian by  nurture  and  by  nature^  a  gift  to  them,  however  great 
in  amount,  cannot  alone  deprive  him  of  that  right  (x),  this 
court,  if  required,  will  nevertheless  take  care  that  they  be 
brought  up  in  a  manner  corresponding  to  their  expecta^ 
tions(y);  and  if  he  should  be  considered  to  have  virtually 
relinquished  the  care  of  them  {z),  or  if  not^  under  strong  cir- 
cumstances it  will  appoint  a  person  to  take  care  of  them,  and 
to  superintend  their  education  (a).  If^  for  instance,  they 
should  be  entitled  to  property,  and  their  father  should  be 
considered  by  this  court  to  be  an  improper  person,  from  his 
habits  and  example,  in  whom  to  confide  the  care  of  them, 
it  would  appoint  a  person  to  act  as  guardian  of  their  penons, 
and  intrust  him  with  the  management  of  the  maintenance 
allowed,  with  proper  directions,  however,  not  to  oppose  any 
reasonable  communications  between  {he  parent  and  his 
children,  or  the  exercise  of  their  mutual  affection  (6).  And 
if  a  father  were  by  will  to  appoint  certain  persons  guardians 
and  trustees  of  his  child,  and  of  the  property  bequeathed  to 
him,  and  the  mother's  character  were  disapproved,  this  court 
would  order  her  to  deliver  the  infant  up  to  such  guardians 
and  trustees  (c). 

The  whole  of  this  court's  jurisdiction  in  relation  to  infants 
however  does  not  arise  from  the  delegation  of  any  special 
authority  vested  in  the  King.    Although,  it  seems,  where  an 


(tf)  Roach  V.  GarvoHf  Dick. 
88 ;  Lord  Shipbrook  v.  Lord 
HtncMnbrookf  Dick.  547. 

(x)  Ex  parte  Hopkins^  3  P. 
Wms.  153;  Ambl.306;  3  Bro. 
C.  C.  510 ;  Anon,  1  Jac.R.  264,  n. 

{y)  Potoel  X.  Ckarer^  s  Brp. 
C.  C.  449 ;  ««  parte  IVamert 
4Bro.C.C.  101 ;  lA/onsy.  Blenkm^ 
1  Jac.  R.  245;  Fagmuii  v.  &%«, 
ibid.  368. 

(z)  Cc^ton  v.  Morm,  6  Madd. 

89 ;   S.  C.  1  Jac.  B«  257i  °- 1 


I^oM   V.   Blenkin,   1   Jac.   R. 

245- 
(a)  Skinner  v.  WameTf  Dick. 

779- 

(6)  Welleiley  y.Duke  of  Bean- 
fort,  Hil.  T.  1837  ;  Sk^  V. 
Westbrooke,  1  Jac.  R.  a66 ;  and 
see  Lyons  v.  BUtJnn,  1  Jac.  R. 
345 ;  ibid.  365 ;  CourtoU  v. 
Vincent,  1  Jac.  R.  368. 

(c)  frrigh4  V.  Ne^hr.  5  Madd. 
77. 


iofaot  has  no  guardian  (cl),  or  which  i&  the  same  thing  in 
effect  {e),  where  the  guardian  nominated  declines  to  accept 
the  charge,  this  court  will  appoint  another,  upon  a  mere 
petition  (f) ;  it  will  not,  where  he  has  acted,  do  so  without 
the  institution  of  a  suit(g).  The  filing  of  a  bill  in  this  court, 
to  which  an  infant  entitled  to  property  is  made  a  party,  is 
considered  to  have  the  effect  of  bringing  him  under  its  espe- 
cial congnizance  and  protection,  and  of  making,  him  what 
is  termed,  though  pa*haps  inappropriately,  a  ward  of  Chan* 
eery  (h).  And  this  virtual  submission,  as  it  is  considered^  to 
its  authority,  may  afford  a  sanction  to  its  interference  in  cases 
in  which,  perhaps,  it  would  not  be  justified  by  the  delegation 
of  peculiar  prerogative  above  mentioned  (t).  And  here  it 
may  be  observed,  that  this  court,  with  the  view  of  keeping 
an  infant  so  placed  under  its  protection  as  secure  from 
injury  as  possible,  will  restrain  his  guardian,  even  although 
he  should  be  the  father  of  the  infant,  from  removing  him  out 
i)f  its  jurisdiction  (k). 


SECTION  THE  SECOND- 

OF  THE  MAINTENANCE  OF  INFANTS. 

When  guardians  are  appointed  by  this  court  it  grants  to 
them,  out  of  the  property  of  the  infant,  what  it  esteems  to  be 
a  fair  and  adequate  allowance,  for  the  purpose  of  maintaining 
and  educating  him ;  and  the  direction  of  the  court,  as  to  the 
amoimt  of  such  allowance,  where  it  is  not  definitely  regulated 


(d)  CourtoUv.  Vincent^  i  Jac, 
R.  869 ;  €X  parte  Salter ^  3  Bro. 
C.  C.  500  ;  ex  parte  fVoolscombey 
1  Madd.  R.  313 ;  Re  Jones, 
I  Ru88.  R.  478  ;  Bradshaw  v. 
BradskaWf  1  Russ.  R.  528* 

(e)  1  Sch.  &  Lefr«  106. 

(/)  9  Swanst.  537 ;  ex  parte 
Wheeler^  16  Yes.  226 ;  ex  parte 
Jankm,  1  Jac.  &  W«  395 ;  and 
see  ex  parte  Salter^  3  Bro.  C.  C* 
500 ;  S.  C.  Dick.  769. 


(g)  O'Keefe  v.  Caseif,  i  Sch. 
Se  Lefr.  1 06. 

(A)  Ambl.  303. 

(i)  See  Creuze  v.  Hunter^ 
a  Cox  R,  242 ;  Wright  v.  Nayhr, 
5  Madd.  77 ;  but  see  ex  parte 
Mountfqrtf  15  Ves.  445. 

{k)  De  MannevUle  v.  De  Math 
nevUky  10  Yes.  52 ;  Cruse  v. 
Hunter^  cited  ib.  55.  57 ;  g.  C. 
2  Cox  R.  242,  and  i  Jac  R.  350, 
a.;  Anon^  1  Jac«  R.  254.  s64« 


^tO  EXCLUSIVE    JVB18DICTION :  [Book  I. 

in  the  mstnunent  by  which  the  property  is  conferred,  is  con- 
sidered a  pnblic  benefit,  as  it  is  a  check  npon  the  infitnt's 
behavibur,  and  is  an  inducement  to  persons  of  probity  to 
accept  the  gnardianship  (I),  The  amount  of  the  maintenance 
thus  allowed  is  generally  estimated  with  relation  to  that  of 
the  infimfs  property,  and  to  his  rank  in  life.  It  is  the  duty 
of  a  father,  if  his  circumstances  will  permit,  to  support  his 
infant  (m)  child ;  and  therefore  he  would  not  primA  fade 
be  justified  in  applying  property  given  to  such  child  towards 
its  maintenance  or  advancement  in  the  world  (n)»  Hence,  in 
such  a  case,  the  first  question  to  be  determined  is  whether 
the  father  is  in  circumstances  to  enable  him  to  bring  up  his 
€hild  in  a  manner  suitable  to  his  expectations  (o) :  if  not, 
this  court  will  allow  him  a  provision  out  of  such  property  (p). 
And  it  is  conceived  the  same  doctrine  would  apply  to  the 
mother  after  the  father's  death,  if  she  remained  unmarried  {q). 
■But  if  daring  their  joint  lives  the  father  should  not  be  of 
ability  to  support  their  infant  child,  the  mother,  although  she 
should  have  a  competent  separate  estate,  is  not  bound  so  to 
do,  because  a  wife  during  the  lifetime  of  her  husband  is 
not  under  any  legal  obligation  to  maintain  her  children ;  and 
llierefore  maintenance  would  be  aUowed  out  of  the  infant's 
property  (r).  It  may  be  worthy  of  notice,  that  in  some  in. 
stances,  in  granting  such  provision,  this  court  will  be  induced 
to  go  beyond  the  limits  which  the  individual  interest  of  the 
infant  may  require,  as  for  example,  where  the  parents,  or 
their  other  children,  are  in  need  of  pecuniary  aid,  in  order 
that  they  may  be  supported  in  a  manner  to  do  him  credit  in 
the  world  («). 
The  property  out  of  which  maintenance  will,  in  default 


(J)  3  Atk.  316* 
.  (m)  Hughes  v.  HugkeSf  1  Bro. 
C.  C.  386 ;  and  see  Mnndy  v. 
Lord  HauKf  4  Bro.  C.  C.  233 ; 
and  what  is  said  in  Jervais  y» 
Silkf  Coop.  R.  53« 
'    (a)  Darky  t.  Darley,  3  Atk. 

399- 
(0)  1  Cox  R.  81 ;  Ancm.  i  Jac 

R.  a64y  n. 


(p)  Caoendish  v.  Mercer ^  rep. 
5  Ves.  195,  note ;  Fenda/l  v.  Natk^ 
rep.  ibid.  197,  note. 

(q)  See  BUUngsfy  ▼.  Criicket, 
I  Bro.  C.  C.  368. 

(r)  Haley  v.  Banmsier,  4 
Madd.  375. 

(s)  I  Vez.  160 ;  s  P.  Wms.  S3 ; 
3  Atk.  447 ;  Petre  y.  Petre^ 
3  Atk.  51 1 ;  Heyskam  v,  Heyskam^ 


Ch.  5»  ft.  a.j  tM^ANTft.  u% 

of  its  haying  been  otherwise  Bufficiently  .pronded,  be.  air 
lowed  by  this  court,  should  be  vested :  or,  if  contingent,  the 
infant  must  have  an  equal  chance  of  enjoying  the  absolute 
interest  with  others  who  seek  also  to  be  maintained  thereout ; 
or  the  persons  to  whom  it  may  haye  been  given  over  upon. a 
contingency  must  give  their  consent  to  such  application. 
Thus,  if  property  were  bequeathed  to  an  infant  to  be.  paid 
at  twenty-one  («),  or  to  infants,  when  one  of  them  Aould 
attain  tlmt  age(0,  or  with  suryiyorsh^  amongst  them  in 
case  of  the  death  of  either  of  them  under  that  age,  or  before 
the  time  fixed,  or  in  trust  for  one  until  he  should. attain 
twenty-one,  and  then  to  him  absolutely,  hut,  in  eaae  he 
should  die  under  that  age,  in  trust  for  certain  female  iafiutrts 
equally,  share  and  share  alike,  until  they,  should  attain 
twenty-one,  or  marry,  and  then  to  them  as  tenants  in  com- 
mon, this  court  would  grant  him  maintenance  (u).  And  siiulttr 
relief  would  be  granted,  although  accumulations  of  the  intefest 
and  proceeds  should  have  been  directed  to  be  made  in  the  mean 
time  (x).  But  maintenance  would  not  be  allowed  if  the  fund 
were  given  to  the  children  of  a  person  living  whasi  the 
youngest  of  them  should  attain  twenty-one,  or  to  such  as 
should  attain  that  age,  as  none  of  those  implying  might  ulli* 
mately  be  entitled  to  the  capital  ( y). 

If  property  were  given  to  infants,  and  in  case  of  all  dying 
under  age,  over  to  another,  this  court  would  not  interfere 
to  affect  the  rights  of  such  person  without  his  conenr«- 
rence  (z),  unless  maintenance  were  directed  in  the  instrument 


X  Cox  R«  179 ;  Burnet  v.  Burnet^ 
I  Bro.  C.  C.  179 ;  WMer  v. 
SiorCf  15  Ves.  193  ;  Bradthaw 
v.  BradshaWf  1  Jac.  &  W.  647. 

(s)  Fairman  v.  Green,  10  Ves. 
45 ;  and  see  CoUis  v.  Btackbum, 
9  Ves.  470 ;  Lambert  v.  Parker, 
Coop.  R.  143. 

(/)  Haley  v.  Bannister,  4  Madd. 

«75. 
(a)    GreenwtU  v.    Greenwell, 

5  Ves.  194. 


(x)  Greemoett  v.  Qreetmdl, 
5  Vea.194;  n  Vea.606;  J3a% 
V.  Bannister,  4  Madd.  975. 

(y)  LonuuB  v.  Lomax,  1 1  Ves. 
48 ;  and  see  Descrambes  v.  Tom* 
kins,  I  Cox  R.  133. 

(z)  Cavendish  v.  Mercer,  rep. 
5  Ves.  195,  note;  and  see  10 
Ves.  48 ;  ex  parte  KebUe,  1 1  Ves. 
604;  Errington  v.  Chapman, 
12  Ves.  30 ;  2  Swanst.  436,  and 
cases  there  cited. 


i 
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conferring  the  property  (a),  or  the  limitation  over  of  the  akftte 
of  any  dying  under  age  were  to  hie  issue  (b),  or,  as  it  seema^ 
unleM  the  gift  were  from  their  parent  (c). 

Before  we  proceed,  it  may  be  worthy  of  remark,  that  upon 
ainnlar  principles,  where  maintenance  has  been  provided,  but 
not  of  adequate  amount,  this  court  will  sometimes  direct  an 
increase  thereof  (<2)*  And  that  where  there  are  more  funds 
than  one,  out  of  which  the  maintenance  may  be  allowed,  the 
interest  of  the  infant  must  determine  whidi  of  them  is  to  be 
first  resorted  to  (e). 

As  to  the  execution  of  the  guardian's  duties  in  respect  of 
the  property  of  which  he  has  the  administration,  whether 
granted  to  him  by  Chancery,  or  by  the  instrument  conferring 
the  authority,  he  is  subsequently  regarded  as  a  mere  tru»< 
tee(y),  and  as  such  is  amenable  for  hia  conduct  to  this 
court :  and,  if  the  course  which  he  nuiy  have  taken  should 
hav«  been  wrong,  or  should  induce  a  suspicion  that  the 
infant  is  likely  to  suffer  thereby,  it  would,  as  we  hawe 
seen,  interpose  upon  the  ground  of  the  general  power  and 
jurisdiction  which  it  has  over  trusts  (g).  And  although^ 
where  the  amount  of  the  infant's  property  is  oonsiderablei 
this  court  will  not  allow  maintenance  upon  an  application  by 
petition  merely  (A),  but  will  require  that  a  bill  be  filed  (0, 
it  appears  that  the  powers  which  it  exercises  in  the  granting 
of  such  provision  is  not  ia  any  case  to  be  referred  to  hia 
being  thereby  made  a  ward  of  court  (i),  but  to  the  pav- 
tienlar  delegation  of  prerogative  which  was  fonneriy  meiH 
tioned. 


(fl)  StfMA  Vp  Shaw,  9  Ves. 
a85. 

(jfi)Fendall'v.  Nasi,  rep.  S^^» 
195,    note ;  bat   see   Errat  v. 

Barlow f  14  Ves,  30s. 

(f)  Moie  v.  Mole,  t>ick.  310. 

(d)  AynraoTth    v.   PraUketif 
13  Ves.  3ai. 

(e)  Folfairife   v.  WiHoughbj/^ 
9  Sim.  &  Stu.  165, 

(/)  1  P,  Wms,  704, 7P&  7«  1  i 
s  P.  Wms.  107. 


{g)  1  P.  Wms.  705. 

{h)  Ex  parte  Kent,  3  Bro.  C  C. 
88 ;  ex  parte  Salter,  3  Bro.  C.  C. 
500 ;  S.  C.  Dick.  769 ;  ex  parte 
MowUfortf  15  Yes.  445,;  1  Ball 
&  B.  60. 

(t)  Ex  parte  Myerscoughj  1  Jac^ 
&  W.  151 ;  ex  parte  Green, 
1  Jac.  &  W.  253 ;  Ex  parte  Lakin^ 
RoUs,  I3t]i  Feb.  1828. 

\k)  1  BaU  «;  B.  60. 
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It  seems  mmecessary  to  state  more  with  respect  to  thcf 
guardian's  management  of  the  infant's  property  than  may 
be  contained  in  a  few  remarks  on  the  restraint  which  is  im- 
posed to  prevent  his  wantonly  changing  the  nature  of  it  (ft). 
As  an  in&nt  has  power  to  dispose  of  personalty  at  the  age  of 
seventeen  (I),  but  not  of  realty  until  he  attains  twenty-one  (m\ 
a  guardian,  if  uncontrolled^  would  be  able  materially  to  affect 
the  infant's  right  of  disposition  over  his  property,  and  under 
certain  circumstances  to  give  a  preference  to  particular  re* 
presentatives  (n).  The  principle  upon  which  this  restraint  is 
imposed  may  best  be  collected  from  the  course  which  this 
court  pursues,  where  it  takes  upon  itself  the  management  of 
the  property.  Although  a  change  in  the  nature  of  an  infant's 
personal  estate  may  be  beneficial  to  him,  this  court,  not 
acting  in  respect  of  infants  under  a  special  conmiission  like 
that  conferred  in  relation  to  lunatics,  but  taking  into  consi* 
deration  that  the  powers  of  the  former,  between  the  ages  of 
seventeen  and  twenty-one,  with  regard  to  part  of  their  pro- 
perty, are  confined,  will  not  cause  it  to  be  effected  to  all  in- 
tuits and  purposes,  but  with  an  appropriate  qualification : 
as,  for  example,  that  if  he  should  live  to  attain  twenty-one 
he  may  take  it  as  real  estate,  and  that  his  right  over  it  in 
the  mean  time  shall  not  be  prejudiced,  but  that  he  may 
dispose  of  it  as  personalty  (o) ;  or,  that  it  be  settled  in  trust  for 
him,  his  executors  and  administrators,  until  he  attain  twenty- 
one,  and  afterwards  for  him  and  his  heirs  (p).  And  it  is 
observable,  that,  even  in  such  modes  as  these  a  guardian  will 
not  be  permitted  to  change  the  nature  of  an  infant's  property, 
except  where  it  is  manifestly  for  bis  benefit(9).  He  may 
however,  it  seems,  not  only  keep  down  the  interest,  but  pay 
off  the  principal  of  a  direct  and  immediate  charge  upon  his 
ward's  lands,  although  the  property  will,  it  appears,  pro  tanto, 

(k)  1  Vem.  437 ;  3  Vem.  469 ;  (n)  1  Vem.  437. 

i  Vez.  461.  480;  1  Atk.  480;  (o)  19  Ves.  122, 123. 

Ambl.  420;  19  Ves.  122.  (p)  Ashburton    v.    AshburUm^ 

(/)  As  to  power  of  infants  over  ^  Ves.  6. 

personal  estate,  see  Co.  lilt.  89,  (y)  1  Atk.  480 ;    Inwood   v. 

b.  Hargr.  note  6.  Tvsyne^  Ambl.  41 7 ;  S .C.  2  Eden, 

(m)  1  Vem.  437-  R.  148 ;  1 8  Ves.  273. 
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be  muiitoujl  far  die  beMtl  of  ihe  mOeM;  ms  ^pelMMl 
eetele(f%  Ami  Meed,  m  ^die  ekse^  the  lufim^; being 
tenent  m  tail,  he  itl)0md*io''ll:^^'^UliMr  Ihe  ntlBMit«olH» 
MHtgige,  fcM«ue'tbeibfant'OMMtot«»«  meMer  oficeeM^ 
ker 4iie  leftiaiiiderft  (s).  A  gumfdite  iei«>t tdMldNil  em  do«m 
(udber,  if  die  indvMfe^tete  be  of  «  BAtoni  n6t  nmieiebebl^ 
fer fraite (Oy and  ibe  prodeoe  of  my  whichiafey  nerMiieleie 
beve  been  fidled  hy  hiiii>  will  not  be  cotoeMefed  nielty;iiiflnr 
the  eefeftle  be  in-fee  (u)«  '^\'\ 
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SECTION  THE  THIRD. 

bV  THE   MARBtAGB   0»   INfANTg. 

Tii«  Jii4g«A  in  Chancery  thezi»  it  appears^.havfii  by  d^e« 
getUMiy  a  protective  power  over  the  persons  aod  piropcucty.ot 
bifiliits  wh^ie  no  guardian  has  been  appointed,  or  wh^i»  (^ 
baving  been  opminaied  be  has  not  accepted  the  charge;  wA 
by  vutna  pf  ita  general  jurisdiction  in  respect  to  trusts,  h$iy« 
the  power  to  control  or  to  remove  a  guardiaii  who  bas  jnus'* 
cendncted  .himself  in  the  administration  of  the  pnofierty^ 
QOofrd^  to  bim  for  the  infant's  benefit:  but. although. tbw 
have  that  eare  and  this  superintendence^  they  have  not  tl^ 
guaidianship  of  infimts(x);  and  therefore  the  forcible  nim 
riage  of  an  infant  is  not  necessarily  an  offence  against  tl|fjy| 
eadiority.  Whatever  remedies  a  guardian  duly  cons^tci494 
aoQPrdiqg  to  the  rules. of  law^  or  the  practice  of  eqni^,  9Hj{; 
have  against  the  offender,  they  are  not  perhaps  so  likely  to  j>j€^ ' 
vent  improvident  marriages  with  infants  or  ot|ierwiaa  to 
beao  efficacious,  as  the  interference  of  a  cQmpftentauth^t 
rity  ta  compel  the.  execution  of  a  proper  and.  pep^fBaeiit 
settlement :  for  this  musf  defeat  the  mercenary  inte^t^Qni  ,9^ 
a  party  whose  views  may  have  been  directed  to  the  property^ 

(r)  3  Bit),  C.  C.  516;  and  dee     temp.  talb.  16 ;  Tuilit  v.  Tullit, 
D«iJiMv.Bai«,iCa.inCha*i56;     AmbL's^o.  .  v    •     .   * 


Palmer  v.  Dtmby^  1  Eq.  Ca.  Abr.  (ti)  Mason   v.  '  Mai&n,  '  cH«a 

1W1,  s6«.  ATnW.37r;  ittdTWt^V.TMrr, 

{9)  \  Vtt.  480,    See  above,  AmW.  370. 

p.  187.  (x)  aP.  Wms.  117.              ^ 

•  W  Satims    Case,    cited  Ca,  .-..,- 
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UA  «t  file  laqie  time  make  thmt  pronuoo .  bj  wbiab  it  it 
meet  probable*  «iider  the  ctrevmstanoee,  that  some  lep*^ 
mtioa  may  be  eftded,  aiMl  the  happiQess  of  the  partiea  be 
seottredL  8«ch  a  power  is  exercised  in  this  court;  not  from 
way  delegated  prerogative  of  the  Crown,  or  upon  the  groimd 
of  cxecotiag  a  trust,  b^t  in  cases^  in  which,  by  the  instftutioa 
of  a  8«t  to  which  the  infant  is  made  a  party»  he  has  been 
impliedly  placed  under  its  protection.  This  court,  after  an 
infant  has  thus,  to  use  the  technical  phrase,  been  made  a 
ward  of  Chancery,  requires,  upon  the  infant's  marriage  being 
in  contemplation,  that  its  consent  thereto  be  solicited,  and 
regards  the  neglect  of  seeking  its  approbation  as  a  contempt 
of  its  authority  (y).  The  power  thus  assumed,  although  not 
originally  founded  upon  a  very  intelligible  principle,  is  now 
Armly  established,  and  is  as  obviously  a  part  of  the  ex- 
elusive  jurisdiction  as  that  delegated  power  of  appoint* 
ing  guardians,  and  of  allowing  maintenance,  and  that  mora 
general  authority  of  superintending  their  exercise  oF  the 
^st  reposed  in  them,  to  which  we  have  already  adverted. 
'  But'  before  we  proceed  to  consider  the  consequences  of 
the  clandestine  marriage  of  a  wsu'd  of  court,  it  must  be  ob« 
served,  with  regard  to  infants  generally,  that  by  the  4  G^o.  4, 
c.  76,  sections  16  &  17,  it  is  enacted,  that  the  father,  if  he  be 
living,  of  any  party  under  twenty-one  years  of  age,  such  party 
not  being  a  widower,  or  widow,  or  if  the  father  be  dead,  the 
guardian  of  the  person  of  the  party  so  under  age,  lawfully 
appointed,  and  if  there  be  no  such  guardian,  then  *  the 
mother  of  such  party,  if  unmarried,  and  if  there  be  no 
mother  unmarried,  then  the  guardian  of  the  person  ap^ 
pointed  by  the  Court  of  Chancery,  if  any,  shall  have  authority 
to  give  consent  to  the  marriage  of  such  party,  and  such  con-* 
sent  is  thereby  required,  unless  there  shall  be  no  person 
antiiorized  to  give  such  consent,  and  that  in  case  the  father 
or  fiithers  of  the  parties  to  be  married,  or  of  one  of  them  so 
under  age,  shall  be  non  compos  mentis,  or  the  guardian  or 
guardians^  mother  or  mothers,  or  any  of  the  persons  whose 
^ionsent  is  so  made  necessary  to  the  marriage  of  such  party 
or  parties,  shall  be  non  compos  mentis,  or  in  parts  beyond  the 

.  (y)  6  Ves.  573  ;  and  see  tfer'^     KichoUon  v.  Squire,  16  Ves.  35g ; 
itrfs  Case,  %    P.  Wms.   116;     and  otber  cases  hereafter  citsil. 
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teas,  or  shall  unieasonably^  or  from  nadue  motives,  ieftise  or 
withhold  his  her  or  their  consent  to  a  proper  marriag^i  ihea 
that  all  persons  desirous  of  marrying  in  any  such  cases  may 
apply  to  the  Court  of  Chancery  by  petition^  which  is  em« 
powered  to  proceed  thereon  in  a  summary  way ;  and  in  csm 
such  marriage  upon  examination  shall  appear  to  be  proper, 
judicially  to  declare  the  same  so  to  be,  and  such  declaraftioa 
is  thereby  rendered  as  effectual  as  if  the  fether,  guardian,  or 
mother  of  the  petitioner  had  consented  thereto.    And  by  thef 
same  statute,  s.  14,  it  is  enacted,  that  before  a  tnarriagtt 
license  be  granted,  one  of  the  parties  shall  personally  swear 
before  the  surrogate  or  other  person  having  authonty  to 
grant  the  same,  that  he  or  she  believeth  that  sudi  consent 
hath  been  obtained  to  such  marriage,  or  that  there  is  no  per^ 
son  or  persons  having  audiority  to  give  such  consent ;  aadk 
by  section  23,  that  if  any  valid  marrii^e  solemnized  by  license, 
shall  be  procured  by  means  of  such  party  wilfully  swearing 
falsely  to  Buch  matter ;  or  if  any  valid  marriage  by  banns  be 
procured  by  a  party  thereto  to  be  solemnized  by  banns  be^ 
tween  persons,  one  or  both  of  whom  shall  be  under  the  age 
of  twenty-K)ne  years,  not  being  a  widower  or  widow,  sucb 
party  knowing  that  such  person  under  age  had  a  parent  or 
guardian  then  living,  and  that  such  marriage  was  had  without- 
the  consent  of  such  parent  or  guardian,  and  knowing  thscL 
banns  had  not  been  duly  published,  and  having  knowiiigly^ 
caused  or  procured  the  undue  publication  of  banns,  then  that 
upon  an  information  filed  in  this  court  at  the  relatioh  of  a 
parent  or  guardian  of  the  infant  whose  consent  has  not  been 
given  to  the  marriage,  a  forfeiture  of  all  estate,  right,  title* 
and  interest  in  any  property  which  hath  accrued  or  shall 
accrne  to  the  party  so  oflfending  by  force  of  such  marriage, 
may  be  sued  for;  and  that  this  coort  sbaH  be  empowehNl: 
thereupon  to  declare  such  forfeiture,  and  to  order  and  diritet. 
that  all  such  estate,  right,  title  and  interest  in  such  proper^, 
shall  be  secured  under  its  direction  for  the  benefit  of  ihe 
innocent  party  or  of  the  issue  of  the  marriage,  and  if  both 
parties  shall  in  the  judgment  of  the  court  be  guilty  of' 
such  offence,  that  it  may  settle  and  secure  such  proper^,. or* 
any  part  thereof,  immediately  for  the  benefit  of  the  issue  of 
the  marriage,  and  as  in  that  statute  is  mentioned;  and  by  the 
section  24,  it  is  further  enacted,  that  all  agreements,  settle- ' 
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■ttBt^  and  deedff  entered  into  or  executed  ^by  the  parties  to 
audi  marriage,  in  relation  to  which  such  information  shall  be 
filed,  or  by  either  of  them,  before  and  in  contemplation  of  anch 
marriage^  or  after  such  marriage,  for  the  benefit  of  the  parties, 
fjn  eitfaer  of  them,  or  their  issue,  so  far  as  the  same  shall  be 
contrary  to  or  inconsistent  with  the  provisions  of  such  seen* 
rify  and  setdement  as  shall  so  be  made  by  or  under  the  direct 
tion  4^  this  court,  shall  be  void. 

Bui  besides  the  statutory  provision  thus  afforded  through 
the  medium  of  Chancery,  for  the  security  of  infants,  this 
court  readily  lends  its  assistance  to  guardians  in  protecting 
their  wards  (z).  Where  it  appoints  a  guardian  it  is  said  to  be 
the  course  of  the  court  to  require  that  he  should  enter  into 
a  recognizance,  conditioned  not  to  permit  the  infant  to  marry 
without  its  leave  (a);  but  that  it  will  nevertheless,  in  some 
cases,  allow  the  form  thereof  to  be  altered,  so  as  to  make  him 
responaible  only  in  case  a  marriage  should  take  place  with 
his  eonsei^t,  privity,  or  connivance  (i).  It  may,  indeed,  be 
induced  to  interfere  to  restrain  a  guardian,  however  ap- 
pointed, from  promoting  an  improper  marriage,  or  after  his 
been  guilty  of  such  conduct  to  punish  him  for  the 
With  that  view  it  has  enjoined  a  mother  from  con- 
senting to  a  marriage  without  its  approbation,  and  prohibited 
commnnicaticni  by  letter  with  the  person  objected  to  (c).  In 
another  case,  where  one  of  the  testamentary  guardians  of  a  fe- 
male infant  procured  a  marriage  between  her  and  his  own  son, 
who  wae  in  a  much  lower  station  pf  life,  although  it  was  not 
a  contempt,  she  not  being  a  ward  of  court,  the  father  of 
the  husband  was  ordered  to  be  bound  over,  with  sureties,  to 
answer  an  information,  to  be  exhibited  by  the  Attorney-general 
against  him,  in  a  court  of  law,  and  the  infant  was  directed  to 
be  driivered  to  the  charge  of  the  other  guardians  (d). 

But  where  an  infant  has  been  made  a  ward  of  the  court  it 
regards  its  clandestine  marriage,  as  already  intimated,  to  be 

^)  SmUk  V.  Smitkf  3    Atk.  ic)  Roach  v,  GarvauyDkk.SS;' 

304;  Lord  Raymoni^  Coie^  Ca»  Lord  Skiphrook  v.  Lord  Rinchin'- 

tafip.7alU.58.        .  6rooi(:,  Dick.  547. 

j^)  1  P.  Wme,  698,  699.  (J)  GoodtM  y.  Harris,  a   P. 

,  '<^)  I>r.  Xhvu'i  Case,  i  P. Wia&  Wms.  56 1 . 
698;  a  P.  Wins.  ii«. 
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B  subject  mote  immediately  under  its  contrdli  and  the  parties 
eonceraed  to  be  more  completely  within  its  power ;  and  ht 
some  instances,  considering  the  marriage  of  a  female  infant 
to  be  little  better,  perhaps,  than  a  robbery  of  her  person  and 
property,  than  which,  it  has  been  said,  in  a  moral  point  of 
Yiew^  there  are  few  crimes  more  aggravated  (e),  it  has  some^ 
times  been  extremely  severe.  The  court,  usually  orders  all 
the  parties  concerned  to  attend,  and,  upon  obedience  to  thi» 
direction,  it  awards  those  punishments,  and  makes  those 
animadversions  upon  their  conduct  which  the  circumstances 
appear  to  require.  Where  a  female  ward  had  been  induced 
secretly  to  marry  a  man  in  a  very  inferior  rank  of  life,  the 
Chancellor,  upon  the  parties  attending,  committed  the  hus* 
band  to  the  Fleet  Prison,  and  restricted  him  from  receiving 
her  visits  there ;  whilst  he  expressed  his  intention  to  compel 
the  father  of  the  husband,  if  a  man  of  property,  and  unless 
lie  should  show  that  he  was  not  implicated  in  the  affair,  to 
make  a  provision  for  his  son ;  and,  as  she  was  residing  widi 
a  connection  of  her  husband's,  said  he  would  consider,  if 
the  did  not  acquiesce  in  his  lordship's  wish  that  she  should 
leave  her  then  residence,  whether,  by  virtue  of  his  authority^ 
over  infants,  he  ooidd  not  take  possession  of  her  person,  and 
compel  her  so  to  do(/).  And  in  one  case  the  husband 
was  commfitted  for  the  contempt ;  was  ordered  to  be  prose-* 
euted  for  perjury,  of  which  he  had  been  guilty  in  the  course* 
of  the  proceeding :  and,  having  been  thereupon  indicted  and 
convicted,  he  suffered  the  punishment  of  the  pillory  and'im'^' 
•prisomnent  <^).  In  one  instance  also,  besides  being  cotn-^' 
mitted,  he  was  prosecuted  and  convicted  for  a  conspiracy  Jb 
procuring  the  marriage  (A);  and  in  another,  a  suit  was- 
ordered  to  be  instituted  in  the  proper  Ecclesiastical  Coitrt 
for  annulling  the  marriage  (i).  The  abettors,  likewise,  thought 
frequently  dismissed  with  a  reprimand  (k),  have  in  some  in- 

(f)  1  Ves.  &  Bea.  999 ;  3  Yes.     Ves*  48;  and  see  Bali  v*  CmMt, 
&  B.  173.  1  ye8.ar  B.  at  p.  303;  uAfV^mie 

(J)  Bathunt    v.  Mwrrayy   8     v:  Broughton,  3  Ves.  &  B*  17#.  ' 
Vee.  74.  (1)  fVarter  y.  Ywht^  19  VeiuJ 

(g)  Millet  V.  Romef  7   Ves.     451. 

419-  (^)  More  v.  More,  Q  Atkh  %S1  p 

(A)  Pearce  v.  Cnttchjeidy   16     Milhtr.  Ambf^,  7  V«.  419.      .  » 
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stances  been  coniinittedi  or  otherwise  severely  punished  (t). 
And  it  must  be  noticed^  that  the  parties  themselves  will  be 
liable  to  the  consequences  of  a  contempt,  although  they 
were  ignorant  that  the  infant  was  a  ward  of  court  (m),  and 
ev^i  .though  it  should  appear  impossible  that  they  could 
have  been  apprized  thereof  (n). 

As  the  chief  object  of  this  court's  interference  in  such 
cases  is  that  of  avoiding^  as  far  as  it  is  possible,  the  evils 
likely  to  arise  to  the  party  injured,  from  an  improvident  act, 
it  endeavours  to  place  the  parties  upon  that  footing  on  which 
they  would  have  stood  if  its  sanction  had  been  obtained, 
and  such  discretion  had  been  exercised,  as  ought  to  attend 
a  transaction  of  so  important  a  nature.  It  will  be  found, 
however,  that  the  court,  whilst  it  admits  that  in  some  cases 
such  an  act  may  arise  from  very  virtuous  motives,  and  to  a 
certain  extent  be  excusable,  it  will  in  others  go  far  in  ex- 
pressing its  disapprobation,  not  only  by  the  punishment 
which  it  inflicts,  but  by.  framing  the  settlement  in  a  manner 
so  unfavourable  to  the  offender,  as  would  be  contrary  to  the 
policy  of  the  law  with  reference  to  such  instruments  in  or* 
dinary  cases,  where  no  want  of  confidence  is  to  be  presumed 
or  inferred  from  the  conduct  of  either  of  the  parties. 

If  the  marriage  should  have  been  informal,  but  should 
nevertheless  appear  to  have  been  consummated,  this  court 
would  order  the  parties  to  be  married  again  by  banns  (o). 
And  upon  the  execution  of  a  proper  and  adequate  settle** 
mexkt(p\  or  even  due  undertaking  to  execute  such  an  instru- 
ment (j),  the  court  will  in  some  instances  hold  the  contempt 
to  be  cleared;  and,  if  a  party  should  have  been  committedt 
will  direct  a  release :  but  it  will  not  do  so  in  an  aggravated 
case;  and  there  are  authorities  for  keeping  him,  notwith- 
standing such  an  offer,  in  close  confinement  (r). 

(0  Anon*  3  Atk.  173;  S.  C.  (o)  Bat  hurst  v.  Murray,  S  Ves. 

mentioned  Ambl.  304;  Eyre  v.  74. 

Camstcst  of  Shaftesbury,    s   ?•  (p)  Stevens  v*  Savage^  I  Yes. 

Wms.  108.  liO.  Jan.  154* 

{m)  Herberts  Case^  3  P.  Wms.  (q)  StackpoU  v.  Beaumontf^  3 

116;  Nicholson  v.  Squire,  16  Ves.  Ves.  89 ;  If^inch  v.  James^  4  Ve8# 

«59* .  386. 

(a)  SaBcs  v.  Savignon,  6  Ves.         {r)Bathursty.  Murray  fiY^,'^^. 

51^^  Q3 
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With  regard  to  the  nattire  of  the  settlement:  as; Troitti  Hk^ 
vnppoBition  that  the  couit  should  act  With  the  care  ^U  prtr-^ 
dence  of  the  natural  patent^  the  rule  haii  been  estaUi^eif;' 
that«  where  its  leave  h  sought  for  the  marriage  of  its '  ihiknt 
ward,  the  settlement  proposed  to  be  executed  as  the  coifid?^ 
tion  of  its  sanction  must  be  adequate  (s) ;  &  fortiori,  must  it 
be  so,  where  a  clandestine  marriage  has  taken*  place,  ahd' 
thi^  court  in  vindication  of  its  jurisdiction  intetferel^  tB  to- 
force  the  execution  of  such  an  instrument  (f).    If'  tht^  kind ' 
of  indiscretion  has  occurred,  but  it  has  nevertheless  btotr^ht 
together  t^o  persons  of  equal  rank  and  fbrhme, -  nb  W-' 
tention  will  be  given  to  the  fact  of  the  provtlsion  mdde'b^^ 
the  husband  upon  the  wife  and  her  issue,  being  of  unequal ' 
value  (u).    And  in  the  case  of  a  gentleman,  whose  addresses 
to  an  infant  ward  had  been  encouraged  by  her  father  during 
bid  lifetime,  and  been  approved  by  all  her  family,  having 
nbrried  he^  without  the  consent  of  the  court,  a  settlement ' 
of  neaHy  half  the  wife's  fortune  upon  heraelf  for  lifej  for* 
her  separate  use,  and  afterwards  upon  her  children,  and  bf ' 
the  remafnder  of  her  property  upon  himself  for  life,  ihen  on ' 
the  wile  for  life,  and  afterwards  upon  the  children,  according 
to'the  appointment  of  the  survivor  of  the  husband  and  vrif^, ' 
and  in  default  thereof  to  the  children  at  the  age  of  twenty* 
ohift  years,  or  marriage,  was  sanctioned  by  the  court ;  it  beibg 
adjudged  right  that  the  husband,  although  he  had  so  acted, ' 
should  have  a  proper  control  over  his  family  (i).    On  the 
other  hand,  it  has  been  said,  that  if  a  beggar  were  to  marry 
an  infant  ward  of  this  court  for  the  sake  of  her  fortune,  it 
would  not  permit  him  to  touch  the  same.    The  husband 
is,  however,  generally  allowed  some  advantage  from  her 
property ;  and  therefore,  in  a  case  where  he  had  no  property 
of  his  own,  although  the  marriage  was  disapproved  b|y  her 
friends,  he  was,  in  the  settlement,  allowed  a  contingent  inte^ 
rest  in  hers,  in  the  event  of  his  surviving  her  {y) ;  but  the  court 
would  not  thereout  pay  his  debts,  though  chi^y  contracted 

(#)  3  Atk.  305 ;  and  see  Long         (u)  Ibid.  303. 
v^  Longf  2  Sim.  &  Stu.  1I9;         (x)  Stevens  y.  Savage^  1   Ves. 

and  Jysten  v.  Halsa/f  rep,  ibid,  jiin*  15 A* 
1^3,  n.  (y)  lake  v.  Beresford,  3  V^? 

'  (0  1  Ves.  &  B.  300.  60«.  '  '      ^    ' 
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in  fiupporting  biB  wife  and  her  children  (z).    And  in  another 
OBfie  of  this  kind^  a  settlement  of  the  wife's  fortune  upon 
her,  for  her  separate  use,  for  life,  with  power  to  her  to  give 
the  husband  a  moiety  of  the  interest  for  his  life«  in  case  he 
should  suryive  her,  and  the  principal  afterwards  to  the  child- 
ren, and  if  no  child,  to  her  next  of  kin,  with  power  to  her, 
iflk  case  she  should  sunri ve  him,  to  settle  the  annual  produce 
of  a  moiety  of  the  trust-fund  upon  a  future  husband  for  his 
Iffe^  and  the  moiety  itself  upon  her  children  by  any  aubse- 
qnent  marriage,  was  approved  (a).    And  it  has  been  stated^ 
that  upon  such  marriage  of  a  female  ward  of  the  court,  the 
bulk,  or  the  whole  of  the  fortune  bdng  hers,  it  should  not  be 
tied  up  with  relation  to  that  marriage  only ;  but  that  some 
consideration  should  be  paid  to  a  second  husband,  and  the 
children  of  a  second  marriage,  inasmuch  as,  if  it  were  other- 
wise, and  there  should  be  but  one  child  of  the  first  marriage, 
die  husband  thereof  would  virtually  become  a  purchaser  of 
her  whole  fortune  for  that  child  (A).    In  one  gross  instance, 
die  court^  for  greater  security,  required  that  the  fund  should 
be  tianaferred  by  the  trustees  into  the  name  of  its  Account^ 
ant-General ;  and  declared  the  trusts  thereof  to  be  for  the 
separate  use  of  the  wife  for  life,  to  be  paid  to  her  from  time 
to  time,  and  not  by  way  of  anticipation,  and  after  her  de* 
cease,  the  capital  among  all  her  children  by  that  or  any  other 
marriage ;  and  if  she  should  die  in  his  lifetime  without  having 
any  children,  then  according  to  her  appointment  by  will ; 
and  in  de&ult  thereof  to  her  next  of  kin  (c).    The  severity 
of  the  practice  with  regard  to  Uie  husband  seems,  however, 
to  have  been  in  some  degree  relaxed,  for  in  a  very  aggravated 
ease,  where  the  income  of  the  lady's  fortune  was  800  /•  per 
a^Qjoms  die  Chancellor  thought,  as  there  could  not  be  much 
expectation  of  happiness  where  the  husband  had  nothing 
and  die  wife  had  full  control  over  the  property,  he  ought  to 
have  150/.  per  annum  thereout  during  the  coverture,  with  a 
power  to  her  by  will  to  increase  diat  annuity  to  300  /.  a  year; 

(z)    Choisaing  v.   Parsonage^  Bathurst  v.  Murray^  8  Yes.  74 ; 

5  Ves.  15.  Hahey  v.  Halsey,  9  Yes.  471 ; 

{a)  Winch  v.  James,  4  Yes.  2  Sim.  &  Stu.  134. 
386.  (c)  Miikt  V.  Rome,  7  Ves. 

{b)   5    Ves.    398;   and    ate  419. 

Q4 
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the  firet(ii);  And  i*  a  l«i«pj«|ndr.Qqttatt|^  strotig  cmb,  whiMP 
tii0  wife's  ?pt9partf.iiaDOUilledb  tM^iSfi^*^  HfitlfamfV^v^ 
wkiq^thelkiiBWiiidiwda>tD'hafe)fUD«Ai»  maBaowy,  a&d  Ifap 
rmttitpfaff»iMii  to^  bersecnredi^  her  acpar^iiKe  forlife^Md 
aftoEwardff  toiler  cfaiidfee^  and  in  (default^  ber  4iiiWtig  ajiy, 
i0i>9  etcher  ^iMdiuite  dtepoiel,  wee  approved  (f). 
/  .k.  ffemajn^  to  be  obterred,  tbmt:  lapie  of  tuae  will  not  fiffeot 
ttds  eoudt^irigjiit  to  interpose  io  Mi^h  cases;  and  (b^refore, 
vibcffeotiehad  rnairM  a/wani  of  tbia  €OMKt>.  apd  tbeiif^t 
/vwaatDot  diaelosed  to  itfor.eigbt  yearar  ^och  right  was  ^o- 
iunnvledg!Qd»  aiUiougb^  a»  they  had  had  jcbikUeOi.%iKl.  bad 
Inred  in.  htnaooy*  until  the  vife  eloped^  and-  a  ^ent^cerPf 
mtpwrskiion-a  mms&  et  itm^  had  been •  pronounoed  byanJgch 
joteeisetaosai  Conrt^>the  ChaDeeUor«  although  he'dirQl^tedsome- 
alteriukitas  in  the  settlement  which  had  been  eicecutedt  did 
not  commit  the  hasband,  or  otherwise  put  him  in  course  of 
pmiiahiiieutC/)^.  but  desired  that  the  case,  it  being  so  peciH 
iisr/sheiald  not  be  drawn  into  a  preoedent,  or  stated  as  an 
sxample,  unless  ia  an  instance  in  which  there  were  tb^  same 
fimnmstances  (g)^ 

'  Befiore  we  pvoeeed  to  the  nest  sutiject  of  the^  exclusive' 
§iiii9dictiOB|  it  seems  adrisable  to  mention  the  statutes,  re- 
iatting^ta* infants,  by  which  authority  has  been. given  to  tiai^ 
comrtr  Wo  have  Already  adverted  to  the  power,  given  .U^ 
a*  feme  coirert,  or  to.  other  persons  on  her  behalf,  hj  the 
f9  QBOi  ft,  o«  31 ;  and  it  need  only  be  noticed  here,  that  by  the 
fame  statute^  the  same  privileges  aie  given  to  an  in&nt  en-* 
tided  to  m  Lbase  ^r  lives*  or  Sot  years  determioable  on  livea^ 
aMOthis  gusariian^  or  to  any  other  person  on  his  behalf,  of 
applying  to  thiaaourt^  in  asusunary  way,  and  under  no  order 
thereof,  by  deed  only,  without  levying  any  fine,^of  surrender-^ 
ing  sdcli  lease,  and  accepting  a  new  lease ;  and  that  all  monies 
or  ottlet  congideration  advanced  by  such  guardian^  as  and  foi; 
a  fine  or  income  for  the  renewal,  and  all  reasonable  charges 

(d)  Paihurst  v.  Mnrrt^,  8  Ves.        (/)  Ball  ^.  CoutU,  1  Ves. « 
74-'  Bea.  292, 

(e)  Pearce     \.  ^  Crkchfitldt        {g)  %  Vei.  &  Bea.  304, 
l6Ves.48. 


iii^iMiitiheriEite^km  tD'be  paid^oat  of  tbe^estateof/iliei  infinity 
'^  %e'ik  (Alu^'upoii  the  teiunlroki  pKinises^irMiiiiilbcveiV  at 
4lM  -court  shall  direot.  Tbe  powers  which  a^  by  8tBtdte(A) 
^vell  to  mfhtrt  truertMSt  and'  to  ihu  ooiirt  in  relation  tto  Bodh 
p^stom,  have  also  been  ah-eady  steted :  bat  it  re^uifes  pa^tn 
'ot^arilolice,  thai,  as  in  the  case  of  Innatica^  the  enAotoianlB 
thiereof(i)  which  relate  to  lands^'  tenements  orhereditaasents^ 
6t  other  prop^y^  orany  estate' or  interest  therein,  apply  akb 
ta  infant  mortgaged;  and  that  a  simflar  order  or  dimetton  ihay 
be  obtained  upon  the  petition  of  the  persoHi  entitled  to  the 
eqaity  of  redemption  or  to  tbe  momes  secured  by (theviovt- 
gsgor,  or  the  guardian  of  the  person  or  pers^awAoientitied 
to  such  monies  secured  by  the  mortgagor,  ot  the  guhrdian  of 
^e'pe^on  or  persons  so  entitled  to  such  xooniei^  if  aos 
fnluit  {k).  And  by  the  1  ath  section  of  the^  same  statute  tfaia 
court  IS  empowered  upon  the  petition  of  any  gua^rdiaA  or  neoEt 
friend  of  an  infant^  in  whose  name  shall  be  istandiagt  aay 
stocks^  funds,  annuities  or  securities,  transferable^  m  the 
books  ofthe  governor  and  company  of  the  Bank  of  >Bflfglanc|, 
or  of  any  other  company  or  society,  or  in  whose  namier there 
shall  be  standing  any  sum  or  sums  of  money,  by  virtae  of 
any  Act  of  Parliament  for  paying  off  any  such  fund,  annuity 
or  security,  or*  who  shall  be  beoeficiaUy  entiUed  therdtoi  to 
Older  iand  direct  all  or  any  part  ofthe  interest,  dividendbf  aoi^ 
MfnuaS  produce  thereof,  to  be  paid  to'  any  gnatdiaaffbn^k^ 
maintenance  and  edncation,  or  otherwise  £oi  tbb  usecami 
benefit  of  such  infant  or  infants.  It  may  be  added  HxBt^  bf 
the  ffi  Geo.  3,  e.  5a,  where  an  infant  is  entitled  to  any  fogsfty 
w  reiridue,  t^baigeable  Aereonder  with  duty,  the  aune  ;may 
h€  plud  into  Ah  conrt ;  and  that  it  is  enipoweiedi  aflEHrafcdi 
lo  difeot  ^  Ixansfer  thereof  with  payment  of  Ae^ivifleiids^ 
Upon  petition  of  the  pairty  entitled,  in  a  summary  wi^>(f)Li 


Jv.    • 


.  (*X  6  G^.  4^^-74...,  sec  J^«  parU  ^eUa^s.  >  90J;  ^. 

*  (tySections  s.  8  ft  9..  ^  /  ^     ,  422;^  'Ex parte  Sermon,  4  Vesu 

(*)  On  the  7ih  Anoe/c.Vg,'  147; J5»e]^iivl  JiIr*/tfr,8Ve8.96 

which  '  was    repealed    by    the  ■'        V.  BandcocJc^  i ^  VeaJ 363^ 
^th  Qeo.  4»  c,  74,   and  in  lieu         {[)    Wkophfim   v.    tf^ifigji^ld^ 

of  which  the  sections,  2.  8  &  9,  4  Ves.  6^30 ;  aind  see  52  Geol  3,^ 

ofthe  latter  ilatute  were  passed,  c.  32,  &c.  IaS* 


a^  BQviTY  j^TftitniaTioN.  \  .  [Book  x< 
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CHAPTER  THE  SIXTH. 

OF  THE  JURXSPICTION  OF   CUAJNCeBY  IV  HELATJOK 

TO  C9AaiTJlS8* 

Another  part  of  this  court's  ezclasiye  jurisdiction  is  that: 
yAAA  it  exercises  in  relation  to  charitieB.  It  H  ttioC^cob- 
ftrred  on  the  Judges  of  this  court  in  the  same  special  mAn-^ 
nor  in  ivhich  that  atet  idiotft  and  lunatics  istisualljr  given  toi 
the  Lsrd  Chancellor;  but,  like  that  in  respect  of  infants,  it  is 
intrusted  to  them  by  the  King,  as  patens  patrioff  iiritH  tite 
genend  confidence  reposed  at  their  appointment  (tf). 


r , 


SECTION  THE  FIRST. 

aw  THS  VISITATOBIAJi  POWSBv     ,  • 

• 

Whobvbb  foonda  a  charity^  whether  he  be  the  Sovemiga^ 
or.  a  eabjacfty  kas  the  right  to  nomioale '  nsitort  of  ibm 
s^meC^:  and  in  caaa  no  such  persons  be  appofnledf  he 
and  his  heirs  wall  have^  by  implication,  the  enperinlendfloep 
thereof  (c).  If,  in  the  case  of  a  subject  hamg  been  the 
founder,  there  is  not  any  one  who  can  act  as  Tisitar,  io 
ccnsequence of  ineapaaty  of  the  person  (,d),  or  a  failure  of 
heirs(<);  tiie  duties  of  Ihat  ofliee  derohre  upon  the  Kiiigf 

*  *» 

(a)  s  Vera.  948;   1  Sim.  A  of  Queea's  ColL  Camhi   1  Jsc 

Stu.  43 ;  .1  Tom.  jEU  371.  R.  1 1  Ibid.  400, 

{b)  2  P.  Wms.  336 ;  iVez.  3S8.  ^  Attorn^-OaKrat  ▼.  Vfskg 

Ifi)  iMi^^  Attornejf'Geaieralv.  13  ¥68.519. 

Righjf^  3  P*  Wms*  145 ;  Jitor-'  (e)  Jtiameg-Qe^erat  ¥•  Earl  i(f 

my^Gen^al  v.  Gawii,  3  Swaost  Ckr^ubmf  17  Yes,  491, 
148,  n.  1  Ves.  47»;  The  case 


which  it  then  becomeB  the  task  of  this  court  to  execute  (f) 
for  his  Majesty  (g),  in  the  sanle  manner  as  if  it  had  been  a 
mere  royal  foundation  (A).  In  some  instances  the  power  of 
the  visitor  is  regulated  by  statutes  or  ordinances  imposed  by 
the  founder:  in  oli^ie^  be  ia  without  control.  In  those  of 
the  former  kind,  if  he  should  not  abide  by  the  rules  laid  down, 
his  acts,  except  under  certain  circumstances  where  the  King 
is  visitor  (i),  are  without  authority,  and  null  {k);  in  those  ojT 
the  latter,  he  having  no  guide  but  his  own  discretion  (/  ),  with 
which  no  person  has  any  right  to  interfere  (rn),  his  power  is 
a|bitra^(tt), 

.{laviij^  l))Uft  uQtio^  the  two  instances  in  which  Chancery 
p^fonns  the  duMes  of  visitor,  we  shouid  here  have  dismissed 
the  subject  qf  the  present  chapteri  were  it  not  that  persomi 
entided  to  execute  the  functioiis  of  such  an  office  havafre^ 
qoestfy  the  manageoieBt  of  the  revenues  frith  whidi  Urn 
charity  hasr  been  endowed;  and  that  in  such  <tae  they  are 
in  this  court  held  to  be  trustees,  and  accountable  in  Chancery 
for  their  administration,  in  Uie  same  manner  as  other  persons 
bearing  that  character  (o).  And  although  this  court  may 
not  have  any  control  over  persons  intrusted  merely  with  the 
regulation  of  the  charity  (p),  it  carries  its  interference,  where 
they  have  the  management  of  the  estate,  so  far  as  to  mdke 
corporations  amenable  to  it  for  a  breach  of  trust  (})• 


s  \Aes.  jaB»  6og ;  Mkr^^tmntl 
v.-JMnctiiiVes.  agi. 

(g)  3,Atk.iQ9. 

{k)  See  case  of  Queen's  ColL 

(0  1  Jac.  B.  20. 

(*)  i  Vea.  4-72.  474. 

(0  4  Bro.  C.  C.  167. 

(ill)  See'  Show.  P.  C.  51; 
1  Vez.  78;  3  Atk.^5;  tt  Ves. 
jvaii^;  ^JfcT  "Beeffbrd  Cibrtty, 
9  Swanst.  479. 

(o)  a  P.  Wbis.  326 ;  ass  w^f- 
ionuj^Genetd  v.  Otwamon  ef 
ike  FoundUng  HoipUdt  2  Yes. 
jun.  42,  S.  C.  4  BrotCC.  167. 


(p)  2  Ves.  jM.  47;  AHwnty* 
6eiWT»{v.AfidUfe#M,9  Ves.  3071 
Attvmaf^mtmi  y.  Bt^hntf 
2  Ves*  sn ;  and  see  AUanmf* 
Gcnerd  v^JTurie,  13  Ves^^Stgi 
and  Ex  parte  Berkiamp$iuid 
Schoolf  a  Ves.  &  B.  134. 

(q)  lA/diat  v«  foack^  a  Vera. 
412 ;  Mayor  of  Coventry  v.  Jt^ 
tamey^Oencraly  7  Bro.  P^  C.  235 ; 
Attomey-Oeneral  v.  Cotpordtion 
of  Be^ord,  3  Vez.  506;  J!ir 
patte  Breenhontse^  i  Madd.  R. 
92;  Jttomejf^Generai  v. 
nev^t  Comp^j  5  Madd.  173. 


^^  EXCLU$fVEi9fti»OICT10N:  [BlK>k  i. 


.      ;    M    tiiiti  ^^ 

SECTION  TUB  8EC0MP. 

.OF   CHA&ITABLB    USES* 


.It  would  be  superfluous^  after  what  has  been  stated  upon 
the  subject  of  trusts^  to  enter  fully  into  the  consideration  of 
tbos^e  which  are  for  charitable  purposes ;  but  a  few  remarks 
must  be  made  upon  the  nature  of  such  trusts,  the  property 
which  may  be  disposed  of  to  such  a  purpose,  and  the  man- 
ner in  which  this  court  will  cause  them  to  be  carried  into 
execution. 


2i«-M>F   THlfr  HATUBE     OF    A     CHARITABLE   0SE;  AHU   OF 
•     TtkB    PROPERTY    WHICH    MAY   BE  DETOTED    TO  SUCH  ▲ 

••  ^UKl^OSB. 

♦ 

^  If  I0  endeayowring  to  ascertain  the  nature  of  a  chari* 
faUe  use  it  seems  unnecessary  to  consider  the  construe- 
fiion  of  the  statutes  of  mortmain:  for,  although  many  of 
-fbe  eases  of  charitable  disposition  may  fall  within  their 
jpdToyisionSj  it  is  conceived  to  be  no  part  of  this  court's 
{lacteliar  juvisdiation  to  investigate  or  to  decide  thereupon. 
7<hl0t^h  the  medium  of  trusts  the  application  of  the  rents 
f^d:pro6te  -of  land  might  have  been  as  effectually  limited  in 
petpekto  to  a  ofaantable  purpose,  as  they  might  have  beea 
Mitep^iNieiitly  of  those  statutes,  by  conveying  the  estate  to  a 
corporation ;  sad  therefore  it  became  necessary,  with  the  same 
)^cttlt6al  inteiity  to  limit  the  execution  of  trusts  for  such  a 
pUHp^se.  The  gib  of  Geo.  ^,  4^  36,  however,  impropei^y 
MUed  'Vhe  Statute  of  Mortmain  (r),  ivhich  according  to  its 
tide 'WAS  pasald  with  that  view,  was  not  confined  in  its 
^l^^rsltioa  to  ib^  ori^nal  object  of  the  mortmain  acts,  of  pi^e- 
^niftntfiig  the  disfpiOflitioD  of  lands  tp  <m(pQratioo9»  by  ^trhioh,  the 
lards  diigkt  be  d^Mted  of  the. profits  of  the  miUtaiy  tf^i^ute^ 
end.  %  JWems  ^f  .prpviding  for  the  def^nc^  ^f  ,A)i^  /ea{m 
V^l^k'^P  ^Sipi^redi  bii^  trade  w4  Joommjpce  h^vii^m^ 
advanced,  and  it  being  considered  expedient,  at  the  timer 

<r)  4  Vet. .340..      .  ., 


> 
when  the  same  was  passed,  that  the  transfer  of  propert/ 

should  be  rendered  as  free  as  public  policy  would  allow,  it 
comprised  also  the  cases  in  which  restrictions  might  be' 
attempted  to  be  imposed  upon  property  of  a  nature  only  par- 
ticipating of  realty,  by  a  disposition  thereof  for  charitable 
uses  (5).    And  it  will  be  found  that  the  title  of  the  statute/ 
i^ehich  purports  that  it  was  an  act  to  restrain  the  disposition 
of  lands  by  which  the  same  inight  become  inalienable,  fklls  faf 
short  of  the  provisions  contained  in  it  (t).    In  the  preamble  it 
is  recited  that  gifts,  or  alienations  of  lands,  tenements,  or  he- 
reditaments, in  mortmain,  are  prohibited  by  Magna  Charta,; 
and  divers  other  wholesome  laws,  as  prejudicial  to  and  against 
the  common  utility,  but  that  nevertheless  this  public  mischief 
had  of  late  greatly  increased,  by  many  large  and  improvident 
alienations  or  dispositions  made  by  languishing  or  dyiu^ 
persons  or  others,  to  uses  called  charitable  uses,  to  take  place 
after  their  deaths,  to  the  disherison  of  their  lawful  h^irs. 
And  it  was  thereby  enacted,  that  no  manors,  land^,  tene^ 
ments,  rents,  advowsons,  or  other  hereditaments,  corporeal 
or  incorporeal,  nor  any  sum  or  sums  of  money,  nor  any  otiier 
personal  estate,  to  be  laid  out  or  disposed  of  in  the  purchase 
6{  any  lands,  tenements,  or  hereditaments,  should  be  given 
granted,  aliened,  limited,  released,  transferred,  assigned,  6lr 
appointed,  or  in  any  manner  conveyed  or  settled  to  or  up6|[ 
any  person  or  persons,  bodies  politic  or  corpOratcf,  or  otbet^' 
wise,  for  any  estate  or  interest  whatsoever,  or  in  any  manner 
charged  or  encumbered  by  any  person  or  peirsons  in  trust  or 
for  the  benefit  of  any  charitable  uses  whatsoever,  unless  sudi 
gift,  conveyance,  appointment,  or  settlement  of  any  inidi' 
lands,  tenements,  or  hereditaments,  sum  of  sums  of  money^' 
or  personal- estate,  (other  than  stocks  in  the  public  fufidsX 
should  be  and  be  made  by  deed  indented,  sealed  and  (t^u 
tered,  in  the  presence  of  two  or  more  crediUe  witnessee^' 
twelve  calendar  mcmths  at  least  before  the  death  c^'such  dotie^ 
^Igtuntor,  and  be  enrolled  in  Chancery  tvithiti  six  calendur 
mOBthsft/ext  kfter  the  execution  thereof,  and«Nl^»^i^u<^l|  stocks 
iftbUM  bVtransierted  six  calendar  months  ^ove  iA$  death  oT 
itich-ddii^r  bt  grantor,  and  unless  the  same  should  b<e  fitfadii  t6 
tak^  eff^t^t'^n  po^seission  for  th^  charitable  vi^  intend^ 


.,J       '4, 


(s)  Ambl.  15(6 ;  4  Ve«.  427.        (0  4  Ves.  428. 


fiMtt  thfr  m&kiiis>^tlierto^  gMl]  to  i»U1mmM  any  fo9t&  ^ 
s0fQcatbh>*r0B8fr!nitio»,  trust,  toddiitohi  Imtttatiofl^'vekuatt^ 
^  ftgceteetit  whatsoever,  fiit  the  tea(rfit'Q(f^th0'«dMor;^or 
gnmtof,  or.of  ^;  peiBoa  or  persdnf,  «lftittiitt^)liA(lBi''intttI 
Wt parcAMUMli  l^mi^fide  uponyidvmhle^ttmBiie^^ 
pMd  without .  fraud  or*  cc^liuiod  wero  eacem^dii}'^ and'^adi 
gifts,  graats,  QonTeyuce,  appointmeiits,  assiiMM^  ^ansiMS 
wd  sdHleinfiats,  whatsoever,  osade  in  any  oth^e  mmomt^ 
form  thaiD  that  presciibed,  were  dedarad  to  be  abMiatel^ 
inttd»  except  such  as  should  be  to  or  in  tmat  foreitiierbfcthtf 
two  Uiiivaisties,  or  the  Colleges  of  Eton;  Windfester^AOr 
Westminster  (»).  Aldiough  this  statute  in  some  degciee  ^pmt^ 
sued  the  prihcifde  upon  which  tike  statateaof  mortmain^weil^ 
emaoted,  and  extended  its  restrictions,  as  wittpreaeutijf^lie^ 
more  fuUy  apparent,  to  every  interest  in  reelproj^ertsf  J  whsek 
may  be  conveyed  to  a  corporation  for  charitable  puq^oieag^iK 
any  uMumer  different  from  that  prescribed  by  Ae  act,  ittit 
obvious  that  the.  ultimate  object  thereof  was  to  prpiwttt^pei^ 
aons  whose  enjoyment  of  their  property  might  be  netoly^^t 
an  end,  bdng  mduced,  from  frdse  motives,  to  leave  the4mme^ 
awAy  fitna  theii  fiunilies  (x) :  for  a  person,  by  a  due  atteotioft' 
to  the  formalities  therein  required,  which  are  of  aiiiliarete 
procAude  the  supposition  of  any  resttaiai  or  uapositiOii  upon^ 
the  donor's,  will,  may  effect  a  valid  present  disposition  of  real 
estate,  even  to  a  corporation,  provided  that  it  b^  for  a  cfiaxiT 
table  puqpose  (y).  ^      ,      v 

it  is  impossible,  cpmprehensively,  to  state  what  is.  a  d^^ 
ritable  use ;  but,  with  the  view  of  enabling  the  reader  ii^. 
d^dupe  a  general  notion  of  the  extent  to  which  the  terqi  ^fyr 
be  applied,  it  is  proposed  to  mention  those  instanioesc  which 
are  die  most  remote  from  its  ordinary  signification.  A  charity  ^ 
has  been  said  to  be  a  general  public  use ;.  a  definitim  Which 
extends  to  tiie  rich  us  well  as  to  the  poor  (ib).   By  the  statute ' 


(u)  It  ddKhrtes  notice,  that  the 
proviuon  in  section  4,  of  this  Act, 
that  no  college  should  bold  more 
advtmsotai  than  shduld  be  eqtial 
td^  one  tnoisty  of  the  oamber  of 
its  ifflowB,  has  been  repealed  bjr 
the  45  Geo.  3,  c.  101. 


(«)  1  Vex.  as3;  1  Jack.  183.-: 
(y)  See  instance  of  a  deed^^-^ 

eouted,  LMrt^  v.  Gutr;  G  Maidd. 

151 ;  and  see  1  Meriv.  344:'  ^' 
fzy  AmbW  6si ;  and  M^v^bW- 

1  Sim.R.  105;  2  Sim.  &  Stu.  596. 


43  Blis.e.  4,  «nMgit  odiet  pftrticidaf  kittaam  of  chAHtttbU 
UMy  such  as  the  rdie£  of  the  poor,  ttre  vieB4ioned«l]ie  ediH 
cation  aad  preferment  of  oiphans,  the  smpport  of  sehooh  of 
lenraing,'  firee-ichoob,  and  echolani  in  the  Universitiee,  the 
sepaiv  of  bridges,  porta,  havens,  causewaye,  cbofclies,  seiN 
banhs^  and  highways,  and  the  support  of  houses  of  correct 
lion.  And  many  odier  purposes  have  been  brought  within 
the  meaning  or  equity  of  that  statute,  by  the  construction  of 
this  court*  It  has  been  held  diat  a  devise  to  poor  relations 
is  in  its  nsiure  a  gift  to  a  charitable  use  (a);  and  it  seems 
that  a  similar  disposition  for  the  purpose  of  building  a; 
dn^l  (6),  or  for  supporting  a  preacher  (c),  or  for  securing 
the  delivery  of  an  annual  sermon  (d),  4>r  for  keepiug  the 
dames  of  a  chnrch  in  repair,  and  paying  persons  to  sing  in 
the  gallery  thereof  (e),  or  for  restoring  and  preserving  a  tomb« 
stone  if\  or  for  establishing  a  life-boat  (g\  or  water^* 
works  (A)  for  the  use  of  the  inhabitants  of  a  certain  town  (1), 
would  be  provisions  within  the  act,  and  therefore  void  (A). 

s.  With  respect  to  the  nature  of  the  property  which  Mia 
within  the  statute  of  charitable  uses  (/) ;  it  is  first  to  be  remark*- 
ed,  that  it  does  not  apply  to  mere  personalty,  and  therefore  that 
anch  property  may  be  disposed  of  in  the  same  manner  as. 
before  thesame  was  enacted(iii).  This  act  express^  prohibits : 


(a)  WkUc  V.  Wkite^  7  Wm.  433 ; 
AUofrney-Giu.  v.  Prke,  17  Ves, 
37t ;  and  see  Isaac  ▼.  DefrUZf 
AmbL  595,  &  S.  C.  17  Ves. 
373,  note ;  1  Tom.  R.  371. 

{by  CAapnan  v.  Brofum,  6  Ves. 
407. 

(s)  Gritfoti  y.  Case^  4  Bro« 
CCL  67;  S.  &  3  Cox,  R.  301  ; 

(iQ  Durour  v*  MotieuXf  l  Ves. 
3SI;    Tamer  v.  Ogdm,  1  Cox 

R.3i& 

(^  Tumar  v.  Ogthh  l  Cox 
8.316. 

(/)  l>icroifr  V.  iUo^eiu^  1  Ves. 
33t ;  but  it  seems  a  devise  for 


the  mere  erection  of  a  tomb 
would  be  good ;  Mellick  v.  Pre^ 
iident^  4^.  of  the  Asylum^  x  Jac 
R.  180. 

ig)  Johnston  V.  5'toa»fi,3  Madd. 
467. 

(A)  /oaM  V.  fVaUam^  AtnbL 
651. 

(t)  Attorntjf^GenenU  v.  Htdiff 
3  Sim.  &  Stu.  67. 

(i)  See  Waite  v.WM,  6  Madd. 
71. 

(0  43£h&c4- 

(m)  1  Ves.  333;  4l^iw|r- 
General  v»  Cmher^  s  Sim*  & 
Stu.  93. 
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t)ie  dispodtiOn  16  such  uses  of  realty,  or  of  personalty  to  h& 
laid  out  in  realty,  or  any  estate  or  interest  therein,  or  ^y 
charge  or  encumbrance  thereupon,  from  being  applied  to  a 
charitable  use  in  any  other  manner  than  is  thereby  defined. 
And  this  court  has  been  very  free  in  its  construction  as  to  the 
description  of  property  which  is  comprehended  withia  the 
words  of  the  act.  It  has  been  held  to  comprise  leasehold 
estate  (m),  and  navigation  shares  (n),  and  also  money  in- 
Vested  on  a  mortgage  (o),  although  it  should  be  given  as 
part  of  a  residue  (|i),  and  monies  secured  on  tumpike-toUs(9), 
and  on  county- rates  or  poor-rates  (r).  Land  devised  to  be 
sold,  with  u  direction  to  apply  the  produce  to  a  charitable' 
use,  would  be  a  void  disposition  ($) ;  for  independently 
of  the  words  of  the  act,  the  intended  charity  could  alone 
compel  a  sale  (0*  And  it  has  been  decided  that  the  gift  of 
a  sum  of  money  to  enable  the  trustees  of  a  charity  to  com-' 
plete  a  purchase  of  land  (ti),  or  to  redeem  a  mortgage  of 
charity-lands  (x),  and  that  even  a  bequest  to  a  charitable 
society  for  the  purpose  of  erecting  buildings  for  a  charitable 
Use,  provided  they  would  supply  the  ground  to  raise  them' 
upon  (y\  would  virtually  be  purchases  of  land,  and  therefore' 
within  the  statute ;  and  that  the  bequest  of  a  residue,  with  a 
recommendation,  when  convenient,  to  lay  out  the  same'  in* 
land,  would  for  the  same  reason  be  void  (z).  But  if  personalty 

{m)  JUom€y*General'9,Graveif  (s)  Attomey-Ganerd  v.  Lutd 

Ambl.  155;  Attomty^Gentral  v.  Wepnouihj  Ambl.  «0;  14  Yes. 

J'onddM^  AmbL  «i6.    -  541. 

(fi)  Hawu  V,  Ckapman,  4  Yes*  (/)  Ambl.  ^,  25  $  and   see 

54«.  JFright  V.  Rofw,  1  Bro.  C.  C.  6i| 

(0)  Attomey'General  v.  Mty*  and  cases  cited  in  note  thereto. 


rkk^  a  Yez.  44 ;  WUit  v.  JEvoiu,        (v)  4  Yes.431 ;  a  Sim.  &  8ai«' 

4  Yes.  as.  596. 

(p)  Attonuy^General  v.  Barl        (x)  Cwbyn  v.  Fnnek^  4  Yes.-' 

of  Wmekelsea,  3  Bro.  C.  C.  373 ;  418;  ' 

Johnston   v.    Swann^   3    Madd.  •  {ff)'AHormt^emeroi  v.  Da*' 

467-  v»M,  9  Ves.  635. 

{q)  Knapp  v.  WURamsy  4  Ves-  -  {%)  Kvrlthankw.lIwiadm^iThin. 

430,  note ;  Hmse  v.  Chapman^  Exch.  R.  959 ;  S.  C.  7  Pri.  Ziu- 

4  Yes.  542.  R.  sii;  3  Madd/3if« 

(r)  FmcA  V.  S^atrr ,  10  Yes.  41 ; 
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were.giviea'Vpoii  charitable  uses,  without  any  imperative  di^ 
rection  to  lay  out  the  same  in  lands  (a),  ox  even^  as  it  h As  been 
said,  mih  a  discretionary  power  to  invest  it  in  lands  or  other- 
wise (i)i  it  seems^  although  they  might  purchase  lands  there- 
willi,  that  the  case  would  not  be  at  variance  with  the  statute. 
And  it  is  material  that  there  does  not  appear  to  be  any  res- 
triction against  gifts  made  for  the  purpose  of  sustaining 
repairing  or  beautifying  (c),  .or  even  rebuilding  houses^  or 
other  erections  (<l),  or  for  improving  (e),  or  even  for  raising 
entirely  new  buildings  (f)^  upon  land  already  appropriated 
to^  charitable  usea*  U,  however,  a  testator  should  be- 
queath personal  propejfty  for  a  charitable  purpose,  but  it 
should  appear  to .  have  been  in  his  contemplation,  that,  in 
order  to  effectuate  it,  an  interest  in  land  would  be  requisite, 
and  he;  should  not  advert  to  any  ascertained  means  by  which 
that  could  be  acquired,  otherwise  than  by  purchase,  the  gift 
would  be  void  (g) :  as,  for  instance,  if  it  were  to  erect  and 
build  a  school  in  a  certain  parish,  and  there  should  be  a  piece 
of  land  in  mortmain  within  the  limits  thereof,  upon  which 
a  school-house  had  formerly  stood,  and  he  should  not 
have  referred  thereto,  the  bequest  would  fail  (A).  And  in 
such  a  case  the  offer  by  another  person  of  a  sufficent  quan- 
tity of  land^  as  a  gift  to  enable  the  trustees  to  fulfil  the  tes- 
tator's iatention,  would  not  render  the  bequest  effectual  (t). 
It  is,  perhaps,  hardly  necessary  to  say,  that  if  the  design  could 
be  fulfilled  without  the  purchase  of  an  interest  in  land  it 
might  be  ajitsdned ;  and  therefore,  that  if  the  bequest  were 
to  provide  a  school-house  for  instructing  poor  children,  it 


(a)  s  Ves.  188 ;  and  see  Grieves 
v.  Cose,  1  Ves.  jun.  548 ;  S.  C. 
2  CoxR.  301. 

{b)  See  Crrimmett  v.  Crimmett, 
Ambl.  310;  Curtis  v.  Button^ 
14  Ves.  537^ 

(c)  Harris  v.  Barnes^  Ambl. 
651 ;  AtiomeyTGeneral  v.  Bishop 
of  CkesUr,  1  Bro.  C.  C.  444. 

(J)  Brodiey.DukeqfChandos, 
1  Bro.  C.  C.  444,  note. 

(r)  s  Vei*  1 89 ;  3  Bro.  C  C.  595- 


(/)  J tiorney 'General  v.  Par- 
sons, 8  Ves.  186. 

{g)  8  Vea.  191  ;  and  on  this 
subject  see  Henshaw  v.  Atkinson, 
3  Madd.  306. 

(A)  Attomey^General  v.  Hutch" 
xnson,  Ambl.  751 ;  S.  C*  i  Bro. 
C.  C.  444,  note;  Attorney^ 
Generul  v.  Daviesy  9  Ves.  535. 

(t)  Attorney-General  v.  Nask, 
3  Bre.  C.  C.  588 ;  3  Vss.  144. 


B 
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might  be  Yalid,  inaBmuch  as  acoommodation  of  that  desertp- 
tion  could  be  hired  (k). 


11. — OF  THIS  court's  INTEKFRRENCE  IN  RELATION  TO 
THE  FULFILMENT  OF  CHARITABLE  PURPOSES. 


As  we  have  already  alluded  to  the  manner  in  which  thia 
court  lends  its  assistance  to  trustees  in  ordinary  cases,  by  di« 
recting  them  in  the  fulfihneiit  of  the  trusts ;  it  seems  neces- 
sary here  to  advert  only  to  the  peculiar  instances  of  its 
interference^  where  the  object  of  the  gift,  not  being  at 
variance  with  the  statute  of  charitable  uses  is  supported,  but 
cannot  or  ought  not  to  be  strictly  effectuated  or  pursued. 

It  is  a  maxim  that  the  mtent  of  the  founder  of  a  charity 
ought  to  be  observed  (/);  and  where  that  cannot  be  strictly 
done^  this  court,  in  the  instances  in  which  it  interferes,  will 
cause  it  to  be  fulfilled  as  nearly  as  possible  (m).  And  hence 
have  arisen  these  rules  of  this  court  upon  the  subject  of 
charitable  uses,  which  form  what  is  termed  the  doctrine  of 
Of  pres  (n).  A  gift  to  a  charity  is  not  construed  according 
to  the  rules  established  with  respect  to  individuals  (o):  for, 
when  a  charitable  purpose  is  expressed,  the  mode  of  appli- 
cation will  be  regulated,  if  the  property  be  vested  in  trustees, 
either  where  they  are  incapacitated,  or  will  not  act  {p),  or 
where  the  particular  object  is  uncertain  (9),  or,  it  having 
been  pointed  out,  the  property  cannot  be  applied  thereto  (r) 
by  the  Judges  in  Chancery,  under  their  general  jurisdiction  oil 
the  subject  of  trusts ;  or,  if  it  be  not  so  vested,  or  being  so. 


(k)  Johnston  y^^Stoanrtf  3  Madd. 
487 ;  and  see  Attomey-Gencralj 
V.  Williams,  4  Bro.  C.  C.  $26. 

(/ )  1  Veni.  5S' 

(ot)  Attorney-Generaly,  Boxdt' 
bee,  2  Ves.  jun.  380 ;  Attorney* 
General  v.  Whiichvrch^  3  Ves. 
141 ;  and  numerous  other  autho* 
rities  hereafter  referred  to. 

(11)  2  Cox  R.  365;  3  Ves. 
144. 


(0)    I   Meriv.   101 ;    and  see 

1  Bro.  C.  C.  14. 

(p)  7  Ves.  84,85. 

iq)  9  Ves.  405 ;  1  Meriv.  95. 

(r)  Brantham  v.  East  Burgoktf 

2  Ves.  jun.  388;  and  see  Attor- 
ney-General V.  Baxter^  i  Vem. 
248;  Moggridge  v.  Thackwetfy 
7  Ves.  36 ;  1  Turn,  270  ;*  Attor^ 
ney-General  v.  Earl  ofldmsdHi^ 
1  Sim.  R.  105. 
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where  the  bequest  is  void  in  law  («),  or  no  particular  object 
hks  been  specified  (t),  by  the  King  (m>,  who  as  parens  patria 
is  considered  to  be  the  constitutional  trustee  for  charities (x), 
under  his  sign-manual  (^).  And  it  is  the  duty  of  the  trus- 
tees, and  of  this  court,  in  the  one  case,  and  usual  with  the 
Crown  in  the  other,  to  apply  the  property  to  such  charitable 
uses  as  are  mentioned  in  the  43  Eliz.  c.  4,  or  to  purposes 
analogous  thereto  (z). 

A  donor's  intent  may  be  general  or  particular ;  and  where 
this  court  perceives  the  general  design  to  be  charitable,  it 
will,  in  those  instances  to  which  its  jurisdiction  applies* 
although  the  particular  object  should  fail,  dispose  of  the 
property  to  charitable  uses.  Thus,  in  the  instances  of  a 
testator  bequeathing  money  to  charitable  purposes,  but  not 
explicitly  mentioning  the  particular  objects  of  his  bounty  (a), 
or  stating  his  intention  to  denominate  them,  but  neglect- 
ing so  to  do  (6),  or  appointing  persons  to  decide  upon 
them  who  do  not  make  a  selection  (c),  or  making  be- 
quests to  effectuate  charitable  purposes  which  cannot 
be  attained  (d),  or  which  are  against  the  poUcy  of  the 


(«)  Cart/  V.  Abboty  7  Ves.  490. 

(/)  Moggridge  v.  Thackxveliy 
7  Ves.  36;  1  Turn.  371. 

(ti)  The  King  v.  Lady  Porting- 
ton,  1  Salk.  162. 

(x)  7  Ves.  83 ;  Cook  v.  Duckcfi' 
JieU,  3  Atk.  563  ;  S.  C.  ib.  567. 

(y)  Fritr  v.  Peacock^  cited 
1  Vera,  225  ;  Attorney ^Genoral 
y.Matthewsy  2  Levin  z,  167 ;  At- 
torney' Generalv.Syde)fen,iVern. 
224 ;  Clifford  v.  Francisy  2  Freem . 
330;  De  Costa  y.  De  Pas,  Ambh 
228 ;  Attorney-General  v.  Whit- 
churchy  3  Ves.  141  ;  Moggridge 
v.  Thachcellt  7  Ves.  36 ;  Cary  v. 
Alhoty  7  Ves.  490 ;  14  Ves.  372. 

(2)  10  Ves.  541. 

{a)  Clifford  v.  Francis,  2  Freem. 
330;  Pieschel  y,  Paris,  2  Sim. 
6c  Sta.  384.    • 


(Jb)  Attorney-Generalv*  Syder- 
fen,  1  Vem.  224 ;  S.  C.  7  Ves. 
43,  note ;  2  Freem.  261 ;  Mills 
V.  Farmer,  1  Mer.  55. 

(c)  Attorney-General  v.  Hick- 
man, 2  £q.  Ca.  Abr.  193;  Bay  lis 
V.  Attorney-General,  3  Atk.  239 ; 
Cook  V.  Dnckenfield,  2  Atk.  562  ; 
6.  C.  ib.  567 ;  White  v.  While, 

1  Bro.  C.  C.  12  ;  Attorney  Gene- 
ral V.  BouUbee,  2  Ves.  jun.  380  ; 
S.  C.  3  Ves.  220;  Attorney- 
General  V.  Hurst,  2  Cox  R.  364 ; 
Moggridge  v.  Thackwell,  3  Bro. 
C.  C.  517;  S.C.  1  Ves.  jun.  464, 
and  7  Ves.  36. 

(  d)  Attorney-General  v.  Guise, 

2  Vern.  266;  Attorney-General 
V.  Andrew,  3  Ves.  633 ;  S.  C. 
7  Ves.  223. 
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law  (e) ;  although  the  property  cannot  or  ought  not  to  be 
administered  as  specifically  intended,  it  will  be  applied  to 
charitable  purposes.    And,  it  may  be  noticed,  that  in  thuo 
applying  funds  to  charity  under  the  general  intent,  they  have 
sometimes  been  disposed  of  to  purposes  singularly  different 
'  from  the  particular  design  expressed.    In  one  case,  in  which 
a  gift  was  made  before  the  Toleration  Act(/)  for  the  be- 
nefit of  sixty  poor  non-conformist  ministers,  a  charitable 
design  which  could  not   be  carried    into  execution,    this 
court  directed  the  money  to  be  applied  to  the  maintenance 
of  a  chaplain  for  Chelsea  Hospital  (g).    And  where  a  be* 
quest  was  made  for  the  purpose  of  distributing  bread  among 
certain  persons  attending  divine  service,  and  singing  and 
chanting  the  donor's  version  of  the  Psalms,  although,  as 
his  composition  was  not  authorized,  the  particular  intent 
could  not  be  enforced,  it  was  held  that  the  bread  ahould 
nevertheless  be  given  to  the  poor  (A).    And  in  another  catse^ 
where  the  object  of  a  bequest  was  for  establishing  an  as- 
sembly for  reading  the  Mosaic  law,  and  giving  instruction  in 
the  Jewish  religion,  a   general  charitable  purpose  having 
been  perceived,  although  the  particular  design  was  void,  Uie 
property  was  held  subject  to  charitable  disposition,  and  the 
appointment  devolving  upon  the  King,  His  Majesty  con- 
ferred the  greater  part  thereof  by  sign-manual,  upon  the 
Foundling  Hospital (t).    And  here  it  may  be  noticed,  that 
a  gift  for  the  purpose  of  educating  poor  children  in  the 
Roman  Catholic  faith,  would  in  like  manner  devolve  upon 


(e)  Attomejf'Generaly,  Baxter^ 
1  Vern.  348 ;  De  Casta  v.  De  Piu, 
Ambl.  838 ;  7  Yes.  75 ;  Cary  v. 
Abbot,  7  Ves.  490. 

(/)  1  W.  &  M.  c  18. 

(g)  Attorney/ 'General  v.  BaX" 
ter,  i  Vern.  348.  This  case  was 
reversed  after  the  Toleration  Act 
was  passed,  see  4  Ves.  434,  note ; 
but,  even  if  the  passingof  that  sta- 
tute was  the  cause  of  its  reversal,  it 
seems  that  the  case  would  not  now 
be  treated  in  the  manner  it  was 


originally  by  this  court,  whatever, 
the  King  might  do  in  a  similar, 
case  under  the  sign-manual.  See 
I  Ves.  jun.  469 ;  4  Ves.  14, 433, 

434. 

(A)  Braniham  y.  East  Bwrgotd, 
cited  3  Ves.  jun.  388. 

(i)  De  Costa  v.  De  Pas,  Ambl. 
328;  S.  C.  rep.  3  Swanst  487,  n. 
The  extent  to  which  this  case 
was  carried  has  also  been  disap- 
proved, 7  Ves.  81 ;  3  Swanst. 
490.  532 ;  3  Jac.  &  W.  308. 
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the  King  (k).  And  perhaps  a  similar  rule  would  be  adopted 
with  respect  to  a  trust  for  supporting  Unitarian  worship  (/) ; 
although,  of  course  it  would  not  apply  to  Baptists  or 
Quakers  (m)|  or  other  dissenters  (n)^  within  the  Toleration  Act 
and  not  professing  doctrines  contrary  to  law  (0). 

Where,  however,  the  donor's  mind  applies  only  to  a  parti- 
cular object,  and  the  same  is  lawful  {p),  as  in  such  a  case 
a  general  intent  cannot  be  inferred  {q),  if  the  property  for  any 
reason  cannot  be  disposed  of  in  the  manner  pointed  out 
it  will  not  be  applied  cy  pres  (r) ;  and  therefore^  if  the  devise 
or  bequest  be  void,  the  property  will  go  according  to  its 
nature  and  the  circumstances  of  the  case,  either  to  the  heir, 
or  residuary  devisee,  or  to  the  executor,  residuary  legatee, 
or  next  of  kin  of  the  testator  (s). 

Upon  the  same  principle  of  cy  pres  (t)  this  court,  where 
the  objects  of  bounty  are  in  number  indefinite,  will  prescribe 
the  limit  to  which  the  benefits  shall  be  extended  (u).  And 
where  the  value  of  the  property  increases  to  an  amount 
beyond  that  which  is  necessary  to  support  the  objects  speci- 
fied in  the  manner  proposed^  this  court  will  direct  the  ad« 


(Jfc)  Cory  v.  Abbot,  7  Ves.  490. 

(t)  See  Attorney-General  v. 
Pearsotty  3  Meriv.  353,  As  to 
Jews,  see  In  re  Masters,  S^c.  of 
ike  Bedford  Charity,  9  Swanst. 

470. 

(in)  Attorney-General  v.  Lord 
Dudley,  Coop.  R.  146. 

(11)  Attorney'General  v.  Cook, 
a  Vez.  373  ;  15  Ves.  88. 

(0)  Attorney-Gen.  v.  Pearson, 
3  Meriv.  353.  . 

{p)  7  Ves.  81. 

(q)  Ibid.  77. 

(r)  Ibid.  82 ;  and  see  Attorney' 
General  v.  Bishop  of  Oxford, 
1  Bro.  C.  C.  444,  note ;  Attorney^ 
General  v.  Goulding,  2  Bro.  C.  C. 
4^B;Attomey-Gen,v.  Whitchurch, 
3  Ves.  141 ;  Ommanty  v.  Butcher, 
1  Turn.  R.  260. 


(s)  2  Freem.  262  ;  Ambl.  228 ; 
2  Ves.  jun.  387 ;  4  Ves.  434 ; 
Middleton  v.  Cater,  4  Bro.  C.  C. 
409 ;  Morice  v.  Bishop  of  Dur* 
ham,  9  Ves.  399 ;  Gibbs  v.  Bum" 
sey,  2  Ves.  &  B.  294  ;  James  v. 
AUen,  3  Meriv.  17;  Kirkbank 
v.  Hudson,  1  Dan.  Exch.  R.  259 ; 
S.  C.  7  Pri.  Ex.  R.  212  ;  1  Turn. 
271. 

(t)  See  Bishop  of  Hereford  v. 
Adams,  7  Ves.  324. 

(ji)  Frier  v.  Peacock,  Finch, 
245 ;  &  S.  C.  cited,  1  Vern.  225  ; 
Attorney -General  v.  Matthews, 
2  Levinz,  167;  Attorney*  General 
V.  Syderfen,  1  Vern.  224;  S.  C. 
7  Ves.  43,  note ;  and  ibid.  70. 
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ministration  of  it  (x},  in  some  instanceSi  by  extending  its  ap- 
plication to  a  greater  number  of  the  same  description  (y); 
in  others,  where  their  number  is  confined,  by  making  a  mote 
beneficial  disposition  to  each  of  them  (2).  And  in  these  ca^es, 
also,  in  effectuating  the  general  intent  of  the  donor  (a),  the 
claims  of  his  representatives  are  held  to  have  been  wholly 
devested  (6). 

Before  we  quit  the  subject  of  charities  it  must  be  notice^, 
that  by  the  43  Eliz.  c.  4,  the  Lord  Chancellor  was  empqwered 
to  grant  commissions  to  inquire  by  the  oaths  of  a  jury,  ^nd 
by  other  lawful  ways  and  means,  of  all  gifts,  limitation^, 
appointments  and  assignments  of  lands,  tenements,  rents, 
annuities,  profits,  hereditaments,  goods,  chattels,  money  or 
stocks  of  money,  and  of  the  abuses,  breaches  of  trusts, 
negligences^  mismanagement,  or  fraudulent  dealing,  in  res- 
pect of  such  property,  given,  limited,  appointed  or  assigned, 
to  or  for  any  of  the  charitable  and  godly  uses  therein  re- 
hearsed ;  but  as  the  power  thus  vested  in  the  Chancellor 
has  not,  in  consequence,  perhaps,  of  the  advanti^es  whidi 
are  derived  in  such  cases  from  the  peculiar  modes  of  pro- 
ceeding in  this  court,  been  much  exercised,  and  is  likely  in 
future  to  be  still  less  frequently  resorted  to,  we  shall  only 
further  remark  on  the  statutes  relating  to  charities,  that  a 
less  expensive  mode  of  application  than  by  a  bill  in  Chan- 
cery (c),  and  a  more  summary  remedy  in  cases  of  the  bre^h 


(f)  Atiome^'General  v.  Coop^ 
crs  Company,  19  Ves.  189 ; 
Shepherd  v.  Mayor  of  Bristol, 
3  Madd.  319;  S.  C.  on  appeal 
under  tille  Attorney-General  v. 
Mayor  of  Bristol,  2  Jac.  &  W. 
294;  a  Jac.  &  W.  319,  320; 
Attomey-Gencral  v.  Mayor  of 
Coventry,  3  Madd.  353,  reversed 

• 

upon  Appeal,  see  2  Vern.  400 ; 
Attomey^General  v.  Master  of 
Catherine  Hall,  1  Jac.  R.  381; 
Attorney-General  v.  BuUer,  i  Jac. 
R.  407 ;  Atlor. 'General  v.  Vivian, 
1  Russ.  R.  226. 

{y)  Attorney-General  v.  Earl 
of  IVinchchea,  3  Bro.  C.  C.  373  ; 


Attorney-General  v.  MinshuU, 
4  Ves.  1 1  ;  Attomey'Generql  v. 
Hurst,  9  Cox^  R.  364 ;  Attorney^ 
General  v.  fVansay,  15  Ves.  23  c. 

(2)  Attomey^Gen.  v.  Johnston, 
Ambl.  190 ;  Attomey-GenereH 
v.  Sparkes,  ibid.  201 ;  Attorney* 
General  v.  Green,  2  Bro,  C.  C« 
492;  Bishop  of  Hereford  v. 
Adams,  *j  Ves.  324;  Ex  parte 
Jortin,  7  Ves.  340. 

(d)  Ex  parte  Lane,  4  Madd. 

479. 
(b)  19  Ves.  189;  Shepherd  y. 

Mayor  of  Bristol,  3  Madd.  319; 

and  cases  there  cited. 

(f)  19  Ves.  189. 
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of  trusts  created  for  charitable  purposes,  as  well  as  for  the 
just  and  upright  administration  of  the  same,  has  been 
afforded  by  the  52  Geo.  3,  c.  101,  by  which  it  is  enacted,  that 
in  every  case  of  a  breach,  or  supposed  breach,  of  any  trust 
created  for  charitable  purposes,  or  whenever  the  direction 
or  order  of  a  Court  of  Equity  shall  be  deemed  necessary  for 
the  administration  of  any  trust  for  charitable  purposes,  any 
two  or  more  persons  may  present  a  petition  to  this  court, 
stating  such  complaint,  and  praying  such  relief  as  the  nature 
of  the  case  may  require,  and  that  this  court  may  and  is 
thereby  required  to  hear  such  petition  in  a  summary  way, 
and  to  determine  the  same,  and  make  such  order  therein  as 
shall  seem  just;  and  that  this  Act  extends  only  to  plain 
breaches  of  trust  (d).  And  with  respect  to  what  are  cha- 
ritable funds,  to  be  administered  under  the  direction  of  this 
court,  it  may  in  conclusion  be  observed,  that  they  are  such 
as  are  supplied  in  a  manner  not  actually  or  constructively  at 
variance  with  the  statute  of  charitable  uses,  from  the  gift  of 
the  Crown,  or  of  the  Legislature,  or  of  private  individuals, 
for  any  legal,  public  or  general  purpose  (e). 


(d)  Ex  parte  Skinner,  ^Meriv. 
453  ;  and  see  Ex  parte  Scagears, 
I  Ves.  &  B.  496 ;  Ex  parte  Reee ; 
3  Ves.  &  B.  10 ;  Ex  parte  Brown, 
Coop.  R.  295 ;  Ex  parte  Green- 
house, I  Madd,  R.  92 »  S.  C. 
1  Swanst.  60;  1  Bli.  P.  C.  17. 
N.S. 

(e)  3  Sim.  &  Sta.  76. 94.  596 ; 
and  see  Towideyy.  BedwellySVes. 
194 ;  Attomey-General  v.  DixiCf 
13  Ves.  519;  14  Ves.  252;  At^ 
iomey'General  v«  Coopers  Com" 
pony,  19  Ves.  187 ;  1  Swanst. 
097 ;  ^"  ^^  Masters,  SfC*  of  the 
Bedford  Charity,  2  Swanst.  470 ; 
Foky  V.  Wontner,  3  Jac.  &  W. 
S45  ;  Atiomej^General  v.  MaS" 
ter  of  Catherine  Hail,  Cambridge, 
1  Jac.  R.  381 ;  Attorney-Gene^' 


ral  v.  BuUer,  1  Jac.  R.  407 ; 
Attorney-General  v.  Mayor  of 
Exeter,  I  Jac.  R.  443  ;  Attorney 
General  v.  Deait  and  Canons  of 
Christchurch,  X  Jac.  R.  474; 
Re  St.  Wenn's  Charity,  2  Sim.  & 
Stu.  66;  Attorney 'General  v. 
Hvelis,  2  Sim.  &  Stu.  67 ;  Pieff- 
chel  V.  Paris,  2  Sim.  &  Stu.  384 ; 
British  Museum  v.  White;  2  Sim. 
&  Stu.  594;  Attorney-General 
v.  Vivian f  1  Russ.  R.  226 ;  and 
the  earlier  authorities  referred  to 
in  these  cases. 

It  may  here  be  added,  that  an 
exchange  of  lands,  tenements  or 
hereditaments  subject  to  trusts 
for  charitable  purposes,  is  autho- 
rized, under  certain  regulations, 
by  the  1  &  2  Geo.  4.  c.  92. 
R  4 
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CHAPTER  THE  SEVENTH. 

OF  RECEIVEUS,  AND  OF  PAYMENT  OF  MONEY  INTO 

•  *  • 

COURT. 

XlAVING  now  mentioned  the  various  subjects  of  thig 
court's  exclusive  jurisdiction^  it  is  necessary^  in  conclusion, 
to  show,  that  besides  the  control  which  it  exercises  over 
trustees,  whether  express  or  implied,  it  will  in  some  cases, 
also,  virtually  take  upon  itself,  the  management  and  appli- 
cation of  the  proceeds  of  property,  for  the  benefit  of  the 
persons  beneficially  interested  therein.  The  means  by 
which  this  interposition  is  rendered  effectual  is,  according 
to  the  nature  of  the  property  and  the  circumstances  of  the 
case,  either  by  the  appointment  of  a  person  denominated  a 
receiver  to  collect  and  get  in  rents,  or  personal  estate  or  the 
proceeds  thereof,  or  by  compelling  payment  of  money  into 
court.  It  would  require  an  investigation  of  the  practice  of 
Chancery,  fully  to  explain  the  manner  in  which  these  objects 
are  effected  ;  but  we  shall  only  advert  to  such  instances  with 
reference  to  subjects  already  considered,  as  will,  sufficiently 
for  our  purpose,  demonstrate  the  general  character  of  the 
cases  in  which  its  interference  by  such  modes  of  proceeding 
is  rendered  subservient  to  the  administration  of  justice; 
and  to  the  nature  of  the  relief  which  is  thereby  afforded. 
At  the  same  time  it  is  necessary  to  observe,  that  there  are 
many  others  to  which  such  interposition  may  be  applied  with 
equal  utility,  which  will  fall  under  consideration  in  the  course 
of  our  inquiries,  but  to  which,  as  our  present  observations, 
for  the  sake  of  avoiding  confusion,  will  not  specifically  refer, 
their  application  will  for  the  most  part  be  left  to  the  judgment 
of  the  reader  (/). 

(/)  For  full  information  as  to     the  various  works  on  the  subject* 
the  practice  of  this  court,  the     See  below  p.  956,  note  (z). 
reader  is  necessarily  referred  to 
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H^ 


SECTION  THE  HRST. 


OF  THE  APPOINTMENT  OF  A  RECEIVER. 


This  is  made  upon  a  principle  of  justice  (a),  for  the  be* 
nefit  of  all  parties  concerned  (&) ;  aod  every  kind  of  property 
of  such  a  nature  that  if  legal  it  might  be  taken  in  execution, 
may^  if  equitable,  be  put  into  the  possession  of  a  receiver  (c) : 
and  hence  the  appointment  of  such  a  person  has  been  said  to 
be  an  equitable  execution  (J).  He  is  thenceforth  virtually  an 
officer,  and,  in  a  manner,  a  representative  of  the  court  (e). 
His  appointment  however  does  not  affect  the  right  {f) :  and 
although  generally,  where  the  property  is  real,  and  there  are 
tenants,  they  are  compelled  to  attorn  to  him,  and  the  court 
thus  virtually  becomes  the  landlord  (g),  it  is  not  in  every 
case  considered  that  the  right  to  the  possession  is  transferred 
by  the  appointment  of  a  receiver  (A). 

For  illustration  of  this  subject,  with  reference  to  the  doc- 
trine of  trusts,  we  shall  refer  to  the  instance  of  most  frequent 
occurrence,  arising"  from  the  duties  of  executors  and  admi- 
nistrators. Upon  the  principle  that  such  persons  impliedly 
bear  the  character  of  trustees  {i),  although  this  court,  con- 
sidering that  after  probate  or  administration  has  been  granted, 
the  executor  or  administrator  is  legally  authorized  to  collect 
and  distribute  the  effects  of  the  deceased  person,  will  not 
interfere  with  his  mani^ement  of  the.  property  upon  slight 
grounds  (X;),  it  will  nevertheless  appoint  a  receiver  where 


(a)  3  Swanst.  165. 
(&)  Ibid.  118. 

(c)  Ibid.  127;  and  see 
I  Swanst.  83,  132;  Shakd  v. 
Duke  of  Marlborovgh,  4  Madd. 

463. 

(d)  1  Swanst  132. 

(e)  See  cdiBe  of  Angel  V.  Smith f 
9  Yes.  335 ;  and  see  Hutehitum 
\.LordMassareH€y2  Ball  &  B.55. 

(/)  See  Sk^  v,  Harmodj 
3  Atk.  564. 


(g)  See  9  Ves.  337 ;  and  see 
the  order  in  Silver  v.  Bishop  of 
Norwichf  3  Swant.  112,  note. 

(/i)  3  P.  Wms.  379;  Hughes 
V.  Hughes,  3  Bro.  C.  C.  87. 

(0  i3Ves.a68. 

{k)  Ibid.  As  to  the  appoint- 
ment of  a  receiver,  at  the  instance 
of  an  executor,  to  collect  assets 
abroad,  see  -— —  v.  Lindsay^ 
16  Ves.  gi ;  Cockbum  v.  Raphael^ 
2  Sim.  6c  .Stu.  453* 
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danger  thereto  is  to  be  apprehended.  This  may  arise  from 
misconduct  by  Us  wasting  or  improperly  disposing  of  the 
same  (Q,  or  from  his  being  a  banknipt  (m)  or  insolvent  {n\ 
unless  in  the  case  of  an  executor  the  testator  knew  him  to  be 
so  (o);  but  it  may  be  observed^  that  the  fact  of  his  being  poor 
is  not  a  sufficient  ground  for  such  interposition  whether  the 
testator  was  aware  of  it  (  p)  or  not  ( j). 

Where  there  are  several  encumbrancesi  a  first  mortgagee 
of  the.  legal  estate  has  no  claim  to  have  a  receiver  appointed, 
because  it  is  in  his  power  to  obtain  the  possession  (r).  Nei- 
ther if  he  have  possession  will  this  court  deprive  him  of  it 
by  appointing  a  receiver  {$),  if  it  be  made  satisfied  that  any 
thing  is  due  to  him  {t).  But  if  he  be  not  in  possession,  this 
court,  on  behalf  of  a  subsequent  mortgagee,  who  is  therefore 
an  equitable  encumbrancer,  will  appoint  a  receiver  upon  his 
consent,  or  upon  his  confession  tlj^at  he  has  been  paid  off,  or 
bis  refusal  to  accept  what  is  due  to  him(u).  So,  if  a  first 
mortgagee  refuse  to  take  possession,  a  receiver  will  be  ap- 
pointed on  behalf  of  a  subsequent  or  an  equitable  mortgagee, 
but  without  prejudice  to  his  obtaining  it  (x).  And  if  there 
be  three  mortgagees,  and  the  third  obtain  the  possession,  a 
receiver  will  be  appointed  at  the  instance  of  the  second  {y\ 
and  the  court  will  not  allow  an  objection  by  the  first  to  such 
a  measure,  on  any  ground  short  of  a  personal  assertion  of 
his  legal  right,  to  avail  (z).    But  it  is  particularly  to  be  re- 


(/)  Anon.  13  Ves.  4 ;  Middle- 
ton  V.  Dodiwell^  13  Ve$.  266. 

(in)  Eir forte  Ellis,  1  Atk.  101. 

<fl)  4  Bro.  C.  C.  377  ;  and  see 
Middleton  y.  Dodszvell,  13  Ves. 
266 ;  Scott  v.  Becker,  4  Pri.  Ex. 

R.  34«: 

(0)  (Shfddon  v»  Stonenum,  rep. 
1  Madd^'  R.  143,  note;  Langley 
v*  Hawke,  5  Madd.  46. 

(p)  Howard  v.  Papera,  1  Madd. 
R.  141. 

(q)  IS  Ves.  4. 

(r)  I  Jac.  &  W.  648. 

(«)  Ibid.  649 ;  a  Jac  1^  W. 

557. 


{t)  Beckford^s  Case,  cited  1  Jac. 
6e  W.  649 ;  and  see  Quarrell  v. 
Beckford,  1 3  Ves.  377 ;  Codring* 
ton  V.  Parker,  16  Ves.  469;  3  Jac. 
&  W.  558.  ' 

(ti)  Phipps  V.  Biskop  of  Bath 
and  Wells,  Dick.  608  ;  Stmey  v. 
Sewell,  1  Jac.  &  W.647. 

(jr)  Bryan  V.  Cormick,  i  Cox 
R.  423;  Dalmer  v.  Daskvnod, 
3  Cox  R.  378;  1  Swanat.  579 ; 
1  Jac.  6b  W.  648. 

(y)  White  v.  Biskop  of  Peter^ 
^orongk,  3  Swanst.  109. 

(2)  S%kfer  V.  Bishop  if  Norwich, 
3  Swanst.  lis,  note. 
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marked^  that  this  courts  in  thus  interfering,  is  cautioi»  that 
those  who  are  prior  are  not  injured  thereby  (a) ;  for  besides 
its  avoiding  interference  with  the  legal  right  to  possession^ 
it  takes  care  not  to  disturb  prior  equities,  and  with  that  view, 
as  a'preliminary  measure,  it  endeavours  to  ascertain  the  pri* 
orities  among  equitable  encumbrancers  (i).  In  these  cases, 
however,  if  the  plaintiff  represent  that  he  hath  only  aa 
equitable  estate,  which  of  course  will  not  entitle  him  to  any 
remedy  at  law,  it  must  be  clear,  in  order  to  induce  this  court 
to  appoint  a  receiver,  that  he  has  that  equitable  estate  upon 
which  he  might  recover  in  equity  (c)«  But  it  should  be  no- 
ticed, that  the  order  appointing  a  receiver  is  for  the  benefit 
of  encumbrancers  only  so  far  as  it  is  expressed  to  be  for 
their  benefit  and  they  may  choose  to  avail  themselves  of 
it  (d).  And  hence,  the  mortgagee  of  a  term  who  has  ne* 
glected  to  apply  for  satisfaction  of  the  interest  due  to  him, 
out  of  the  rents  and  profits  collected  by  the  receiver,  must 
submit  to  the  loss  occasioned  by  his  neglect,  just  as  much 
as  if  the  same  had  been  wasted  (e). 

Upon  the  neglect  of  the  tenants  of  particular  estates  for 
life  or  in  tail,  to  keep  down  the  interest  of  encumbrances  on 
the  property,  this  court  wiU  abo  appoint  a  receiver  (/).  And 
in  a  case  in  which  a  question  might  arise  between  their  real 
and  personal  representatives,  the  direction  to  the  receiver  to 
keep  down  the  interest  is  not  given  with  any  view  to  their 
contending  claims,  but  partly  in  justice  to  the  encumbran- 
cers, that  they  may  not  be  injured  by  the  act  of  the  court  in 
taking  possession  of  the  rents  to  which  they  had  a  right  to 
resort  for  payment  of  their  interest,  and  partly  for  the  be- 
nefit of  other  persons  interested  in  the  estate  itself,  lest  the 
encumbrancers,  having  their  interest  stopped,  might  be  in- 

(a)   19  Vea.  153;    Davis  v.  (c)  Ibida65;  andwethecasel 

Duke  of  Marlborough^  1  Swanst.  referred  to,  ib.  note  (^). 

74;  While  v.  Bishop  of  Peterbo-  (</)  1  Swanst,  579. 

rough,  ^  Swanst.  109;  Silver  v.  (e)     Gresky      v,      Adderley, 

Bitkop  (^  Norwichj   3  Svanst.  1  Swanst,  573. 

113,  note.  (/)  See  Gifard  v.  Hori,  rep. 

(6)  2  Swanst  138;   and  see  2  Sch.  &  Lefr.  407,  note;  and 

Brooks  V.  Greathed,    i  Jac.  &  see  3  Meriv.  566. 
W.  176. 
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duced  to  resort  to  proceedings  injurious  to  those  who  stand 
behind  them.  The  encumbrancers  should  apply  to  the  re** 
^ver,  to  be  paid  their  interest^  and  if  he  should  refuse  or 
neglect  to  pay  thein,  upon  complaint  to  the  court  they  may 
obtam  redress.  But  if  they  omit  to  apply  for  the  interest; 
it  is  presumed  they  are  satisfied  with  their  security.  The 
court' does  not  force  payment  upon  them,  nor  does  it  set 
Impart  any  portion  of  the  rents  and  profits  to  answer  un- 
claimed interest.  The  balance  is  paid  into  court  by  the  re- 
ceiver, and  carried  to  the  credit  of  the  cause,  without  any 
previous  inquiry  whether  all  the  encumbrancers  have  received 
their  interest  (g).  And  in  a  case  of  neglect  to  apply  for  the 
samCi  the  court,  finding  the  rents  and  profits  received  in  the 
shape  of  personal  estate,  it  will  deal  therewith  as  such  (A). 
It  seems  to  deserve  remark,  that  this  court  will  generally,  as 
a  matter  of  course,  appoint  a  receiver  of  an  infant's  es- 
tates (f);  and  of  a  lunatic's  estates,  where  no  person  can  be 
found  to  take  the  office  of  committee  (k).  Without  multi- 
plying examples,  or  anticipating  our  inquiries,  it  may  be 
remarked,  that  this  court,  upon  other  equitable  circum- 
stances (/),  as  for  instance,  fraud  (m),  to  which  we  shall  here- 
after particularly  advert,  will  appoint  a  receiver,  but  that  it 
generally  refuses  to  interfere  against  the  legal  title  (n). 

With  respect  to  the  powers  of  a  receiver,  when  appointed, 
it  appears  that  he  has  very  little  discretion  allowed  him  (o), 
for  he  must  apply  to  the  court  for  liberty  to  bring  or  to  de- 
fend actions  (p),  to  let  the  estate  (j),  and  in  most  cases,  even 


«  < 


ig)  3  Meriv.  567,  568. 

(A)  See  Bertie  v.  Earl  ofAbing^ 
don^  3  Meriv.  560. 

(t)  3  Cox  R.  382;  and  see 
Pitcher  v.  HelUary  Dick.  580. 

(k)  Ex  parte  Warren^  10  Ves. 
622  \  Ex  parte  RadcliffCf  1  Jac. 
&  W.  639;  see  also,  as  to  re- 
ceivers of  the  estate  of  idiots  and 
lunatics,  d  Atk.  315. 

(/)  Hmguenin  v.  Baseky^ 
13  Ves.  105. 

(m)    i   ^d    V*    Pasiingham, 


16  Ves.  59 ;  StUlweU  v.  Wiliiams^ 
6  Madd.  49 ;  S.  C.  utider  title 
Staiwea  V.  iFUkifu,  i  Jac.  R. 
380. 

(ft)  See,  as  example,  Tyson  v. 
Fairclough,  2  Sim.  &  Stu.  14s. 

(0)  6  Ves.  802 ;  15  Ves.  26. 

(p)  ''^yww  ^-  LordNewborcugh^ 
3  Bro.  C.  C.  88 ;  Arum,  6  Ves. 
287 ;  Angel  v.  Smiik^  9  Ves.  335 ; 
1  Jac.&  W.  178. 
^ .  (q)  Morris  v.  Ekne^  1  Ves.  juo, 
139;  ibid.  165. 
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to  be  allowed  to  lay  out  mpney  in  repairs  (r).  .  It  seems, 
however,  that  he  may  without  such  leave  distrain  upon 
a  tenant  (s),  if  the  rent  be  in  arrear  for  any  period  short 

of  a  year  (0* 


SECTION  THE  SECOND. 

< 

OF   THE    PAYMENT   OF   MONEY    INTO   COURT. 

This  is  effected  by  the  deposit  thereof  with  the  governor 
and  company  of  the  Bank  of  England,  as  the  bankers  of  the 
court  of  Chancery,  in  the  name  and  with  the  privity  of  the 
accountant-general  of  this  court.  The  money  if  intended  to 
remain  in  its  custody,  is  usually  also  directed  when  so  paid 
io,to  be  laid  out  in  stock,  which  is  thereupon  transferred  into 
the  name  of  the  same  officer,  and  the  amount,  together  with 
the  dividends  arising  therefrom,  is  thence  forward  under 
the  immediate  control  and  management  of  the  court  (x). 

In  a  case  of  mere  simple  debt  from  one  person  to  another, 
the  courts  of  law  have  direct  and  efficient  power  to  compel 
the  payment  thereof;  but  there  are  a  variety  of  instances, 
in  which  the  time  for  the  enjoyment  by  the  party  applying 
for  the  security  of  the  property  has  not  arrived,  or  in  which 
several  parties  are  interested  in  its  distribution.  Examples 
of  the  first  kind  may  be  properly  deferred  until  we  come  to 
consider  what  are  termed  bills  quia  timet,  with  the  relief  there- 
upon ;  and  with  respect  to  the  latter,  it  is  only  necessary, 
by  way  of  illustration,  to  me  ntion  the  most  common  case, 


(r)  Bhtnt  v.  ClitheraWy  6  Ves. 
799 ;  Attorney-General  v.  Vigori 
11  Vet.  563. 

(<)  FiH  V.  Swmden,  3  Atk. 
750;  Bmncock  v.  5tmpfon,  cited 
margin,  Dick,  iso ;  Hughes  v. 
Hughes,  3  Bro.  C.  C.  87  ;  S.  C. 
1  Ve8.|uo«i6i. 

if)  Brandon  v.  Brandon, 
5  Madd.  473* 


(tt)  It  is  worthy  of  remark,  by 
way  of  note,  that  in  some  in- 
stances, where  it  is  desirable  that 
securities  for  money  or  specific 
valuables  should  be  put  in  a  place 
of  safe  custody,  this  court  will  di- 
rect the  same  to  be  deposited  in 
the  Bank,  in  the  name  and  with 
the  privity  of  its  Accountant- 
General. 
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tMonelyi  that  of  an  executor  admitting  in  bis  answer  to  a  bill 
brongbt  against  him  \}y  a  creditor  or  legatee  a  balance  of  the 
testator's  property  in  his  hands,  in  which  Chancery,  taking 
upon  itself  the  execution  of  the  trusts,  will  order  the  same 
to  be  paid  into  court  (y).  And  it  is  worthy  of  remark,  that 
in  such  an  instance  it  is  not  necessary  to  show  that  the  fund 
is  in  danger,  but  merely  that  the  plaintiff  is  solely  entitled, 
or  has  such  an  interest,  jointly  with  others,  as  to  justify  him 
on  behalf  of  himself  and  them,  to  have  the  fund  secured  (z), 
For  it  is  to  be  observed,  the  relief  afforded  by  compelling 
payment  of  money  into  court,  although  similar  in  some  re- 
spects to  that  by  appointing  a  receiver,  being  much  more 
efiectual  as  regards  the  security  of  the  property  (a),  and 
being  a  measure  which,  in  the  contemplation  of  the  cou^ 
is  very  unlikely  to  be  attended  with  inconvenience  or 
loss  to  the  parties  interested  therein,  is  much  more  readily 
granted. 


(y)  Strange  v.  Harrisy  3  Bro. 
C.  C.  $65 ;  8  Ves.  69 ;  l4Ve8. 1 78 ; 
Aiake  v.  Blake^  2  Sch.  &  Lefr.  26 ; 
Vigrasi  v.  Bmfield,  3  Madd.  63  ; 
6  Madd.  115 ;  1  Sim.  6c  Stu.  73 ; 
s  Sim.  &SUi.  ^18. 

(x)  3  Meriv.  agi;  CnnkskMc 
V.  RobartSy  6. Madd.  104;  Join- 
son  V.  Astont  1  Sim.  6c  SUi*  73 ; 
RotkioeU  V.  RoikweUf  2  Sim.  & 
Stu.  217. 

(a)  See,  as  instances  of  the 
fund  being  thus  permanently  se- 


cured, Beibec  v.  Bdhee^  6  Madd. 
28  ;  Johnson  v.  Johnson^  t  Jac.  6c 
W.  472 ;  Mole  V.  SMhf  1  Jac. 
&  W.  665;  Orrok  v.  Binney, 
I  Jac.  R.  523. 

{b)  See)  in  proof  of  the  maiiatn- 
hi  which  the  intertests  of  thd  par- 
ties ar<^  froteoted,  3  Swaast  909; 
Builock  v.  Bulhcky  1  Jac.  &  W. 
603;  BreUm  v.  Lord  Ckefden, 
I  Sim.  &  Stu.  363;  HeathcoU 
\,EdxDardSf  i.Jac.  K«504;  and 
see  13  Ves.  394. 
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BOOK    THE    SECOND. 

OF   THE    ASSISTANT   JURISDICTION. 

Ln  every  judicial  system^  of  which  the  benefits  are  to  be  im» 
p«rtiaily  administered,  there  must  not  only  be  fixed  rules  for 
the  application  of  the  laws,  but  also  determinate  modes  of 
proceeding.  In  our  own  common  law  the  remedy  is  gene* 
rally  simple  and  direct,  and  the  practice  through  which  it  is 
to  be  obtained  is  well  defined,  so  that  any  one  who  has  sus* 
tained  an  injury  may  for  the  most  part  know  to  what  remedy 
he  is  entitled,  and  by  what  means  he  may  procure  it,  if  he 
has  evidence  to  support  his  case.  The  uncertainty  of  the 
law,  which  will  ever  be  a  subject  of  ridicule  to  those  who  do 
not  perceive  that  the  less  arbitrary  the  power  of  the  Judges, 
the  more  diflScult  it  is  for  them  to  ascertain  the  truth,  chiefly 
arises  from  the  parties  being  deceived  or  ignorant  as  to  the 
facts  on  one  or  perhaps  botlt  sides  of  the  question,  or,  firom 
tiieir  being  unacquainted  with  the  real  merits  of  the  case. 
We  have  before  noticed  the  mode  of  giving  testimony  at 
law ;  and  it  is  admitted,  that  in  cases  of  simple  wrong,  and 
in  those  of  a  criminal  nature,  it  is  a  liberal  and  satisfactory 
mode  of  investigation.  There  are,  however,  numerous  in- 
stances in  which  it  will  be  found  that  other  modes  of  ob- 
taining evidence  may  be  highly  beneficial ;  and  yet  it  may  be 
true,  that  to  permit  the  common-law  Judges  to  resort  to  them 
as  occasion  might  seem  to  require,  would  to  a  certain  extent 
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introduce  that  confusion^  and  admit  the  exercise  of  that  dis- 
cretionary power  as  to  the  manner  of  obtaining  testimony^ 
which  it  is  the  merit  of  our  present  system  to  avoid.  The 
rules  of  investigation  adopted  in  the  courts  of  Chancery,  not 
only  with  tespect  to  the  persons  interrogated,  but  to  the 
mode  of  examination,  have  afforded  them  an  opportunity  of 
assisting  the  courts  of  law,  not  only  in  supplying  tboa  with 
evidence,  in  some  cases,  but  in  compelling  the  sappression 
of  circumstances  in  others ;  and  thus  remedying  the  evils 
which  would  otherwise  result  from  their  limited  manner  of 
practice.* 

The  mode  of  supplying  evidence  to  the  courts  of  law  is 
two-fold;  either,  by  compelling  a  fair  disclosure  of  facts  from 
parties  concerned  in  the  result  of  the  suit,  which  is  termed 
discovery,  or  from  persons  not  so  interested,  and  who  ar& 
therefore  mere  witnesses. 


*  It  may  here  be  observed, 
ahbough  the  fact  would  other- 
wise ultimately  attract  the  notice 
of  the  reader,  that  the  subject- 
matter  of  this  book  is  in  a  great 
degree  connected  with  the  rules 
of  Chancery  pleading ;  and  that 
the  seventh  chapter  of  the  last, 
and  the  first  part  of  the  succeed- 
ing book,  as  well  as  portions  of 
the  present,  referring  to  the  minis- ' 
terial  functions  and  peculiar  modes 
of  proceeding,  which  this  court,  in 
its  dispensation  of  justice,  assumes 
and  adopts  in  certain  particular  * 
instances,  comprehends  also  some 
of  the  rules  relating  to  Chancery 
Practice.  The  subjects  to  which 
diey  refer  are  nevertheless   of 


great  importance  with  respect  to 
the  general  jurisdiction  of  this 
court:  and  theiiefore  the  discus- 
sion of  them,  however  brief,  was 
unavoidable.  But  it  is  atteinpted 
in  these  instances,  and  indeed 
wherever  in  the  coarse  of  this 
treatise  a  reference  to  the  rules 
either  of  Pleading  or  of  Practice 
is  made,  to  render  the  considera- 
tion of  the  matters  to  ^hich  they 
apply  as  familiar  as  their  tech- 
nical nature  will  admit. 

For  further  information  on  the 
rules  alluded  to,  resort. inust  of 
course  be  had  to  those  works 
which  are  professedly  devoled  to 
their  elucidation. 


I 
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CHAPTER  THE  FIRST. 

Of  ENFORCING  THE  DISCOVERY  OF  FACTS  AND 
CIRCUMSTANCES  WHICH  AFFECT  THE  MERITS  OF 
THE  QUESTION  AT  LAW,  FROM  PARTIES  TO  THE 
LITIGATION. 

X  HE  jurisdiction  of  compelling  discovery  upon  oath  from 
a  perBOQ  who  would  be  a  party  to  an  action  at  law,  is  the 
most  extensive  branch  of  the  assistant  jurisdiction,  and  ap- 
pears, in  our  complicated  state  of  society,  to  be  of  the  most 
essential  practical  use.  They  who  deprecate  this  power  of 
the  courts  of  equity  generally  argue  as  if  the  adoption  of  it 
were  not  restrained  by  any  rules,  or  as  if  the  courts  of  law 
could  in  all  cases  administer  justice  without  its  exertion. 
In  a  state  of  society  so  far  advanced  in  civilization  as  our 
own,  cases  must  necessarily  often  occur  in  which  a  person 
having  a  just  right,  may,  in  consequence  of  the  transaction 
under  which  he  derived  it  having  been  of  a  private  nature, 
or  from  circumstances  which  he  could  not  control,  be  wholly 
incapable  of  proving  that  right,  according  to  the  existing 
forms  of  procedure  at  law.  The  party  who  refuses  to  ac- 
knowledge it  may  be  fully  aware  of  the  justice  of  a  claim 
which  is  made  against  him  thereon,  and  yet,  may  take  ad« 
vantage  of  defects  in  those  forms,  to  conceal  the  truth.  A 
court  of  law  under  such  circumstances,  deciding,  not  upon 
the  whole  facts  of  the  case,  but  upon  those  merely  which  are 
disclosed,  may  come  to  a  conclusion  directly  contrary  to  that 
which  natural  justice  would  demand.  For  the  purpose  then 
of  eliciting  facts,  which  affect  the  merits  of  the  case,  but  to 
which  the  common  law  cannot  advert,  the  courts  of  equity 
apply  to  the  conscience  of  the  party,  and  compel  a  con- 
fession upon  oath  of  those  matters  which  the  applicant 
would  be  unable  to  prove,  aliunde,  at  law,  and  without  a 
knowledge  of  which  an  appropriate  and  just  decision  cannot 

be  given. 

s 
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These  courts,  boweyer,  compel  such  discovery  ia  some 
cases,  in  aid  of  their  own  peculiar  jurisdiction,  to  give  relief; 
and  in  others,  in  which  the  law  would  thereupon  be  enabled 
to  afford  an  adequate  remedy,  but  they  having  obtained  the 
discovery  will  for  the  purpose  of  avoiding  multiplicity  of 
suits,  also  give  redress.  Cases  of  the  former  kind  will  not, 
lifter  what  we  shall  state  upon  those  to  which  it  is  ofw^ 
duty  more  particularly  to  advert,  require  any  comment;  %nd 
those  of  the  latter  kind  will  more  pcoperly  fall  under  consi- 
deration hereafter. 

With  regard  to  the  rules  by  which  the  courts  of  equity  are 
guided  in  the  exercise  of  their  power  of  enforcing  disopveiy* 
upon  oath,  by  a  party  interested  in  the  determination  of  the 
question  at  law,  it  may  be  premised,  that  upon  a  ftiU  con* 
temptation  of  them,  they  will  be  found  to  have  been  framed 
with  the  view  of  preventing  the  evils  likely  to  arise  from  an 
indiscriminate  application  of  it,  and  of  assisting  a  party,  as 
far  as  the  liberty  of  the  subject  and  the  justice  of  the  case 
will  admit,  in  obtaining  that  evidence,  of  matters  in  support 
of  his  right  which  the  courts  of  law,  from  a  necessary  defect 
in  their  process,  cannot  elicit. 

These  rules  may  be  considered  as  relating  to  the  situation 
and  relation  of  the  parties,  with  respect  to  the  subject- 
matter  in  dispute  ;  the  nature  of  the  discovery  sought ;  and 
the  character  of  the  court,  the  proceedings  of  which  it  ia 
proposed  to  assist 

I. — AS    TO    THE   SITUATION   AND    RELATION  OF   THE     ' 

PARTIES. 

ft 

Th  e  plaintiff  must  show  that  he  has  a  legal  title  to  the 
subject-matter ;  that  the  defendant  has  some  interest  theiiein; 
tod  that  he  himself  has  such  a  legal  claim  upon  the  d^- 
fendant  in  respect  thereof  as  will  form  a  fair  ground  of 
action  at  law. 

1 .  The  plaintiff  must  show  Chat  he  has  a  legal  title  to  the 
subject-matter.  If  the  plaintiff's  title  be  expressly  (a)  admittecl 
by  the  defendant,  or   impliedly  confessed  by  him,  as  by  his 

(«)  Mumfy  V.  MunJfy^  3  Ves.  jun.  122;  S.  C.  4  Bro.  Ciffir^gQ^^ 
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ftdofltiag  a  mode  of  defence  which  ia  held  to  be  a  tacit  ac-* 
kDowledgment  of  the  hct(b),  or,  in  some  instances,  by  hi» 
answering  without  denying  it  (c),  this  court,  if  it  be  neees** 
sary,  and  there  be  no  other  obstacle,  will  compel  discovery : 
hntf  if  the  plaintiff's  title  be  denied,  and  be  be  out  of  pos- 
sesaioD,  this  court  will  not  assist  hitn  until  he  has  proTed  the 
same  in  a  court  of  law(df),  unless  his  means  of  proving 
it  be  obstructed  by  the  fraud  or  concealment  of  the  de- 
fendant, as  by  his  suppressing  facts  (e)  or  deeds  (/)  relating 
to  his  title,  or  by  his  raising  some  other  impediment  (g)  to  the 
proof  at  hw. 

3.  Hie  plaintiff  must  also  show  that  the  defendant  hath 
some  interest  in  the  subject-matter :  and  therefore,  this  court 
viiU  not  compel  discovery  from  one  made  a  party  to  the  suit 
who  is  a  mere  vritness,  capable  of  being  produced  to  give  his 
evidence  at  law  (A),  although  the  discovery  might  be  more 
effectual  than  an  examination  vivd  voce{i).  It  has  been  held, 
that  a  bankrupt  cannot  be  *  compdled  to  make  discovery  to 
a  btU  by  his  creditors  against  him  and  his  assignees  (k),  and 
generally,  that,  as  he  has  no  interest,  it  is  against  the  principle 
of  this  court  that  he  should  be  made  a  party  to  a  bill  for  dis- 


V. 


TayioTf 


(,h)    Mountford 
6  Ves.  788. 

(c)  Marsden  y.Panshally  1  Vem. 
407 ;  3  Ves.  2t26. 

(d)  Northkigk  v.  Luscambe, 
Aoibl.  613;  a  Yes.  jun.  128; 
and  2  Bro.  C*  C  63 1« 

(c)  Rondeau  v.  Wyatt,  3  Bro. 
C.  C.  154,  and  cases  there  cited ; 
Maunt/ord  v.  Taylor,  6  Ves.  788 ; 
East  India  Company  v.  Evans, 
i  Vem.  307  ;  Mfiodalay  v.  Morc" 
ton,  Dick. 652 ;  2  Bro.  C. C. 630; 
6  Ves.  89. 

(/)  a. Bro.  C  C.  63X  ;  2  Vez. 
462 ;  Stroud  v.  Deacon,  1  Vez. 
33 ;.  Strode  v.  Blackburne,  3  Ves. 
aaa ;  Crow  v.  Tyrreli,  a  Madd. 


179;  Wright  y.Plumtree,  3  Madd. 
481. 

(g)  4  Ves.  71 ;  2  Bro.  C.  C. 
629.  631 ;  Armitage  v.  Wads* 
worth,  1  Madd.  R.  189. 

{h)  1 2  Ves.  343 ;  and  see 
Neuman  v.  Godfrey,  2  Bro.  C.  C. 
332 ;  Plummer  v.  May,  1  Vez. 
426;  Dineley  v.  DineUy,  a  Atk. 
394;    Tinch   v.  Finch,  8   Vez. 

491- 

(•)  Fentom  v.  Hughes,  7  Ves. 

287, 

{k)  De  GoUs  V.  Ward,  cited 

3  P.  VVms.  31 1, note;  and  Gri^n 

V.  Archer,  a  Anstr.  478,  cited 

2  Ves.  jun.  643 ;  and  see  Sharpe 

Gamon,  a  Vem.  32. 
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covery  (/)•  Upon  a  suit  against  a  principal^  his  agent,  so  long 
^  he  stands  simply  in  that  capacity,  may  generally^  as  party 
to  a  suit,  avoid  making  discovery  (m)«  But  if  any  person 
originally  disinterested,  and  therefore  a  mere  witness,  should 
be  implicated  in  a  transaction  by  his  fraud  or  practice,  thitf 
court,  holding  him  to  be  liable  to  costs,  will,  to  that  extent^ 
conclider  him  interested,  and  will  therefore  compel  dis^ 
covery  (n) :  as  in  the  instance  of  an  arbitrator,  a  solicitor,  or 
an  agent,  committing  a  breach  of  his  duty  (o).  It  should, 
however  be  noticed,  that  if  discovery  be  sought  by  bill  from 
persons  connected  with  the  case,  by  allegations  therein  of 
improper  conduct  arising  from  corrupt  motives,  although 
they  would  be  bound  to  answer  those  charges,  they  wovdd 
not,  in  case  th^y  denied  them,  be  compelled  to  make  the^dis* 
covery  (p).  The  only  exception  to  the  general  rule,  that  a 
person  not  interested,  and  who  may  therefore  be  capable  of 
being  a  witness  at  law,  cannot  be  compelled  by  bill  to  make 
discovery,  is  in  relation  to  a  corporation  aggregate.  As 
such  a  body  answers  under  the  common  seal,  and  therefore 
Cannot  be  prosecuted  for  perjury,  there  is  not  the  same  secu- 
rity as  in  the  case  of  an  individual  that  the  truth  will  be 
divulged,  and  this  court  in  consequence  will  enforce  dis- 
covery {q)  upon  oath,  from  the  secretary,  book-keeper,  clerk, 
officer,  or  agent  of  the  corporation,  who  can  generally  give 
the  best  information  (r).  And  it  is  presumed  that  he  will 
not  be  obliged  to  make  any  disclosures  prejudicial  to  the 
company^  any  further  than  may  be  necessary  to  elucidate  the 


(/)  Whitworth  v.  DavU^  1  Ves, 
&  B.  545. 

(m)  he  Texicr  v.  Margravine 
of  Anspachf  15  Ves.  159;  How 
T.  Best,  5  Madd.  19. 

(n)  Plummer  v.  May^  i  Vez. 
4s6 ;  Brace  v.  Harrington^  2  Atk. 
335;  2  Ve8.jun.  643. 
,  (0)  14  Ves.  ^52  ;  i5Ve8. 164 ; 
and  see  14  Ves.  254,  where  the 
teport  of  the  decision  in  Steward 
V.  Eatt  India  Company  ^  2  Vera 


380,  which  would  militate  against 
the  proposition  in  the  text,  is 
pronounced  erroneous*  Fenwick 
V.  Reed,  1  Meriv.  114;  i  Sch. 
&  Lefr.  227. 

(p)  Dummer  v.  Corporation  ef 
Chippenham,  14  Ves.  245. 

(q)  Anon,  i  Vem.  1 17  ;  tTyd 
V.  Meal^  3  P.  Wins.  310 ;  isVes. 
164. 

(r)  14  Ves.  954;  see  however 
How  V.  Beit,  5  Madd.  ig. 
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case,  and  be  within  the  rules  which  apply  where  the  defendant 
is.  personally  interested  (s). 

3.  If  is  also  requisite  that  the  party  seeking  discovery 
should  show  that  he  has  a  legal  claim  upon  the  defendant. 
The  court  does  not  compel  discovery  for  the  mere  gratifica- 
tion of  curiosity,  but  in  aid  of  some  other  proceeding  {t).  It 
is  not  generally  necessary  that  the  action  should  have  been 
commenced :  for  this  court,  where  there  is  a  primd  facie  ground 
for  such  proceeding,  will  compel  discovery  in  aid  of  an 
action  to  be  brought  thereupon  (u),  except,  it  seems,  in  the 
case  of  a  common  informer,  for  he  does  not  take  upon  himself 
that  character  until  he  sues  at  law  (x).  But  the  most  usual 
application  is  for  discovery  in  aid  of  an  action  really 
pending,  in  which  case  a  bill  will  lie  on  the  part  of  a  de- 
fendant at  law  for  the  purpose  of  defence  (y),  as  well  as  on 
the  part  of  a  plaintiff  to  substantiate  his  case  (2).  This  court, 
however,  where  the  plaintiff  in  equity  is  the  plaintiff  at  law, 
will  not  enforce  discovery,  if  his  claim,  in  case  it  should  be 
made  out  against  the  defendant,  could  not,  in  the  opinion 
of  the  court,  be  sustained ;  as,  if  it  would  amount  to 
maintenance  (a),  or  it  should  appear  that  the  case  did  not 
fall  within  the  statute  upon  which  the  action  was  to  be 
brought  (b);  or,  if  the  plaintiff,  although  he  should  have  a 
just  claim  against  the  defendant,  should  have  omitted  to  do 
that  which  would  render  it  a  legal  obligation  in  respect  of 
the  specific  property  in  dispute,  as  if  a  creditor  by  judgment 
seeking  a  discovery  thereof  should  have  neglected  to  take 
out  execution  (c). 

With  regard  to  the  qualifications  of  the  parties  then,  it 
seems  that  if  the  plaintiff  can  show  a  title  to  the  subject- 


ed) See  Moodalay  v.  Moreton, 
1  Bro.  C.  C.  469. 
(I)  CardaU  v.  fVaikiMf  5  Madd* 

(«)  Moodalay  V*  More/on,  Dick. 
|65t ;  S.  C.  I  Bro.  C.  C.  469 ; 
Mendes  v.  Barnard^  Dick.  65 ; 
lM9tt  y.  Retne^  2  Atk.  394. 

(x)  See  Mynd  v.  Francis^ 
}  Anstr.  jf. 


(j/)  Bishop  of  London  v.  Ffytehe^ 
I  Bro.  C.  C.  96;  Andrews  v* 
Bary^  3  Anstr.  634. 

(2)  2  Vez.  499* 

(a)  WalUs  v.  Duke  of  Port- 
land,  3  Yes.  494. 

(fi)  Lord  Kensington  y,Mansellf 

13  Yes.  340. 
(c)  Angell  V.  Draper^  i  Yeru. 

399. 
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matter  m  liimself,  and  also  an  interest  in  the  defendant^  and 
an  apparent  legal  right  against  the  latter  concerning  it^  this 
court  will  give  discovery  in  aid  of  an  action  at  law,  1)01  not 
otherwise.  And  here  it  may  be  retnariLed^  that  a  defendant 
in  equity,  if  also  defendant  at  law,  cannot  set  up  as  an  oU- 
jection  to  such  discovery  his  legal  defence  {d),  and  that  no 
discovery  will  in  any  such  case  be  compelled  after  a  verdict 
at  law  not  set  aside  (e). 


IJ. — AS   TO   THE   NATUBE   OF   THE   DISCOVERY. 

The  rules  in  relation  to  this  branch  of  the  subject  are  ne- 
cessarily of  a  negative  character.  It  must  not  be  of  a  de- 
scription to  endanger  the  defendant's  title,  or  be  immaterial, 
or  unnecessary,  or  be  such,  that  if  made,  the  defendant  would 
be  thereby  subjected  to  penalties  or  forfeitures,  or  be  in  pro- 
motion of  an  object  which  this  court  does  not  approve. 

1.  The  discovery  must  not  be  of  a  nature  to  endanger  the 
defendant's  title ;  for  it  does  not  follow  that  because  a  person 
is  unable  to  substantiate  every  particular  in  the  deduction  of 
his  title,  which  may  be  necessary  to  relieve  it  from  doubt  or 
defect,  he  may  not  have  a  better  right  thereto  than  any  other 
person,  and  in  fact  be  lawful  owner  thereof.  And  a  power 
to  sift  into  the  titles  of  others  would  often  be  exercised  from 
motives  of  curiosity  or  malice ;  and  would  probably  most 
injuriously  affect  the  general  security  of  property :  for,  al- 
though the  rules  already  laid  down  with  respect  to  the  quali- 
fications of  the  parties  would  prevent  the  exertion  of  any 
such  power  by  a  stranger,  they  would  not  reach  the  case  in 
which  the  disclosure  of  a  defect  would  be  most  dangerous, 
namely,  where  the  party  seeking  it  might  through  fraud, 
accident,  or  other  means*  have  some  shadow  or  pretension  of 
right,  and  by  artifice  obtain  the  possession ;  for  he  might 
then,  contrary  to  the  maxim  of  the  common  law,  be  able  to 
put  himself  in  a  situation  to  hold  and  enjoy  the  estate  by  the 
weakness  of  his  adversary's  title,  rather  than  by  the  validity 

(d)  Hardtnan  v.  Taylor^  s  Br6.     in  this  case  was  overmled  upon 
C.  C.  7;  Gait  v.  Osbaldeifon^     appeal,  see  i  Rus8;R.  158. 
$  Madd.  498;  but  the  decision         (f)Bar6oiiev.Brmf,tVern.i7<t. 


Gb.  1.]  DISCOVERY*  263 

of  his  own.  The  necessity  of  a  counsel's  signature  being 
affixed  to  the  bill  may  operate,  perhaps^  in  a  great  degree, 
to  prevent  evils  which  might  thus  be  anticipated  from  a 
liberty  of  compelling  discovery  of  title ;  but  it  has  never- 
theless been  thought  requisite  to  define,  by  positive  rules,  the 
extent  to  which  such  discovery  will  be  carried. 

Although  a  plaintiff  may  enforce  the  disclosure  of  facts  (/), 
or  of  instruments  (g),  which  evidence  his  title,  except,  it 
seems,  where  the  defendant's  right  has  been  supported  by 
long  possession  (A),  the  defendant  will  not  be  compelled  to 
disclose  any  matters  which  tend  to  invalidate  his  own  (t),  or 
indeed  anything  relating  thereto  (k).  By  way  of  illustration 
we  may  refer  to  the  case  of  a  purchase  for  a  valuable  consi- 
deration from  one  in  whose  title  there  is  a  defect,  and  will 
suppose  the  person  who  has  the  power  of  taking  advantage 
of  the  defect,  that  is,  the  rightful  owner  to  demand  possession, 
and  for  the  purpose  of  supporting  his  claim  at  law  to  insti- 
tute a  suit  here  against  the  purchaser,  for  the  discovery  of 
facts  or  deeds  in  his  knowledge  or  possession.  If  the  de- 
fendant had  not  notice  of  the  defect,  he  has  as  great  a  claim 
to  the  protection  of  this  court  as  the  plaintiff  has  to  its 
assistance;  and  therefore  it  will  not  interfere  to  compel 
discovery  of  what  in  fact  forms  part  of  tiie  defendant's 
title  (J  )•  If,  however,  notice  is  presumed,  which  is  an  equit- 
able circumstance  that  woufd  induce  it  to  assist  the  plaintiff, 


(/)  Buden  v.  DorCf  s  Yes. 
845  i  J^d  Skaftakunf  v.  Arrow* 
smiikf  4  Ves*  66. 

(g)  Stroud  V.  DeacOHf  1  Ves. 
37;  HaU  v.  Adkinson^  9  Vern. 
463;  PatU  V.  Adair^  3  Swanst 
s68,  note.  As  to  counsers  opi- 
nions, see  BjodcUfe  v.  Furtman^ 
ft  Bro.  P.  C.  514;  3  Atk.  314; 
Bkhardt  v.  Jackson^  18  Yes. 
473;  AUorheji'Oeneral  v.  Ber» 
keUy^  3  Jac.  &  W.  391. 

(I)  3  Anstr.  709. 
*    (0  1  Atk.  53 ;  see  Sampson  v. 
Swettenham,  5  Madd«  16;  Tyfer 


V.  Drayton,  3  Sim.  &  Stu.  309, 
and  the  cases  therein  cited. 

(k)  Millard^s  Case,  3  Freem. 
43 ;  Jerrard  v.  Sanders,  3  Yes. 
jun.  454,  and  cases  there  cited ; 
Strode  v.  Blackbume,  3  Yes. 
335 ;  WaUwyn  f.  Lee,  9  Yes.  34. 

(/)  3  Ca.  in  Cha.  73 ;  Hey'- 
man  v.  GomeldoUf  Finch  R.  34 ; 
3  Atk.  303  ;  3  Vez.  107  ;  Jerrard 
V.  Sanders,  2  Yes.  jun.  454 ;  and 
see  Srveet  v.  Southcote,  3  Bro. 
C.  C.  66  ;  Waluyn  v.  Lee,  9  Yes. 
34 ;  Jackson  v.  Aowe,  3  Sim.  & 
Stu.  473. 

84 


964  ASSISTANT  JUKUDICTION  :  [Book'«« 

and  may  be  considered  as  part  of  the  plaintiff's  title,  for  the 
p&rchaser  could  not  be  regarded  as  having  invalidated  it  by 
his  purchase^  this  court,  if  there  be  no  other  reason  against 
it,  re^quires  in  such  a  case  the  facts  or  deeds  of  which  dis* 
covery  is  sought  to  be  disclosed.  And  if  any  other  equi- 
table circumstance,  being  a  matter  of  fact,  be  alleged  by  the 
plaintiff  as  the  point  of  title  on  which  the  interference  of 
this  court  depends,  it  must  either  be  admitted  or  denied  (m); 
if  the  defendant  admit  the  same,  and  be  shown  to  have  an 
interest,  and  the  plaintiff  ^primd  facie  ground  of  action  in 
respect  of  the  property,  and  no  other  cause  for  refusing  discor 
very  be  established,  this  court  will  compel  him  to  disclose  the 
faets  or  deeds  required ;  but  if  the  defendant  deny  the  same^ 
it  must  be  proved  at  law  before  this  court  will  compel  dis«> 
covery,  unless  some  impediment,  which  it  is  in  the  power  of 
the  defendant  to  remove,  should  stand  in  his  way  (n).  In  th^ 
case,  indeed,  of  a  dowress  being  plaintiff,  against  a  purchaser 
for  a  valuable  consideration,  notwithstanding  denial  of  notice, 
discovery  will  be  enforced  (0).  As  another  instance  that  this 
court  will  not  generally  compel  a  discovery  of  the  defendant's 
title,  it  may  be  mentioned  that  a  jointress  is  not  bound  tp 
discover  to  the  heir  the  deed  under  which  she  claims,  although 
she  should  admit  his  title,  unless  he  undertake  to  confirm 
her  jointure  {p) ;  although,  it  seems,  that  she  may  be  com« 
pelled  to  describe  the  lands,  and  to  set  forth  the  date  of  the 
deed  without  any  such  stipulation  (9).  And  there  appears 
to  be  an  exception  to  the  general  rule  above  mentioned, 
namely,  where  one  in  possession  of  an  estate,  as  tenant, 
or  otherwise,  files  a  bill  to  discover  the  tide  of  a  person 
bringing  an  ejectment  against  him,  to  have  it  set  out  and  as* 
certidned  whether  it  be  not  in  some  other ;  for  in  such  case^ 
it  has  been  said  be  should  be  assisted,  in  order  to  enable  him 

to  make  a  defence  to  the  action,  although  he  were  a  wrong- 

• 

(m)  Stroud  v.  Dedconf  i  Vez.  (0)  WilUofm  v.  Lambe,  3  BrQ. 

37 ;  9  Ves.  450;  see  Jerrard  v.  C.  C  264. 

Sanders,  a  Ves,  jqn.  454 ;  S,  C.  (p)  1  Atk.  5a ;  2  Ves.  45a; 

4  Bro,  C.  C.  322  ;  14  Ves,  66.  i  Ves.  jun.  76. 

(n)  See  Senhtmse  v.  Earl^a  Ves.  (q)    Chamberlain    v.    Knapp^ 

45<^,   and    Radford  v.   IViUon,  1  Atk.  52 ;  and  see  a  Ve?.  4^0  j 

8  Atk.  815.  6  V01.  89. 
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-doer  (r).  Bat  in  this  instance  it  will  be  observed  that  the 
practice  is  in  conformity  with  the  principle,  that  the  aggressor 
should  not  be  allowed  to  succeed  by  the  weakness  of  his 
fidversary's  title. 

2.  The  discovery  sought  must  not  be  immaterial  or  unne* 
^^essary,  for  if  the  relation  of  the  parties  be  such  as  to  induce 
this  court  to  interfere^  and  the  discovery  be  in  other  respects 
fiuch  as  it  would  enforcet  yet  not  only  where  an  action  would 
not  lie  (s),  but  where  such  assistance  does  not  appear  ma- 
terial pr  necessary  to  the  support  or  defence  of  an  action  {t), 
the  defendant  will  be  excused  from  making  it;  as,  for  ex- 
ample, where  the  ordinary  court  has  the  means  of  ascei^ 
taininig  the  fact  (ti)  by  examination  of  the  same  party,  or  by 
reference  to  records  (x),  or  otherwise.  It  should  be  noticed^ 
however,  that  it  has  been  said  a  person  may,  to  avoid 
expense,  be  entitled  to  a  discovery  of  what  he  can  other- 
wise prove  (y). 

3«  The  discovery  sought  must  not  be  of  such  a  nature  that, 
if  made,  it  will  subject  the  defendant  to  pains,  penalties  or 
forfeitures.  This  court  professes  to  aid  the  administration  of 
justice  by  the  courts  of  law  in  matters  of  a  civil  nature  only ; 
for  such  a  power  exerted  in  extorting  a  confession  of  criminal 
conduct  might  be  rendered  subservient  to  purposes  injurious, 
if  not  destructive,  to  the  liberty  of  the  subject.  In  the  middle 
periods  of  our  history,  when  the  royal  prerogative  was  in  a 
manner  supreme,  this  mode  of  proof  was  indeed  adopted  by 
the  Court  of  Star  Chamber,  in  regard  to  political  offences, 
and  by  the  Court  of  High  Commission,  wiih  respect  to  such 
as  were  against  the  national  religion.    But  these  tribunals 

(r)  1  Ves.  249.  Jachson^  iB  Ves.  473 ;  and  see* 

,  («)  Rofidcau  V.  Wyatt^^  Bro.  Mos.  38;  Finch,  114;  1  Anstr. 

C.  C.   154 ;    Deluge  v.  Lord  8a,  158 ;   s  Anstr.  504 ;  4  Price 

i^oioe,  cited  ib.  155;  I^^d  Mm*  Ex.  K.  330 ;  but  aee  3  Pri.  Ex. 

tague  V.  Dudmant  9  Vez.  397;  R.  489. 

JfVallU    V.   Duke   of  Portland^  (1*)  1  Vez.  305;  ^iioit.  3  Vez. 

a  Ves.  494;  Lord  Kensington  v.  451 ;  1  Atk.  388« 

Mansell,  13  Ves.  340.  (x)    Stofkton     v.    Sherrard^ 

(0  Finch  V.  Finch,  3  Vez,  491 ;  1  Vem.  si 3. 

pishop    of  London   v.   Ffytchty  (y)  3  Vez.  499, 
1  Bro.  C.  C.  96;   Richards  v< 
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have  long  since  been  abolished,  and  courts  of  equity,  «e» 
kuowledging  and  pareuing  the  principles  established  in  oar 
criminal  courts,  not  merely  refuse  to  compi^l  a  p^^on  to  cri- 
minate himself  (::),  but  refrain  from  enforcing  any  disclosiim 
to  render  him  liable  to  pain»,  penalties  or  forfeitarM  (a),  or 
any  thing  in  the  nature  thereof  (6),  and  withhold  their  assise 
tance,  not  only  where  such  consequences  must,  but  erea 
where  they  may,  result  from  a  disdoeure  (c)«  And  it  is  a 
maxim,  that  the  taking  advantage  of  any  authorized  mode  of 
defence,  to  avoid  answering  under  such  circumBtanceB^  does 
not  afibrd  any  proof  or  infisrence  of  guilt  {d). 
.  This  court  accordingly  will  not  compel  a  disdosuve  of  eii^ 
cumstances  which  may  subject  the  defendant  to  any  crimmal 
prosecution  (e),  or  any  other  proceeding  which  may  render  Utfl 
liable  to  punishment,  whether  by  the  ecclesiaatioal  law  (f),  ot 
the  law  of  the  land  (g).  Hence,  for  the  sake  of  example,  it 
will  not  lend  its  assistance  where  the  consequentes  of  it  may 
be  a  prosecution  for  felony  (A),  or  a  libel  for  injeest(t): 
neither  will  it  compel  a  discovery  which  may  render  a  party 
liable  to  the  penalties  or  forfeitures  of  particalat  statutes  (A)t 
as  for  instance,  those  relating  to  popery  (/),  simony  (m) 
usury  (n),  or  to  waste  (o),  pluralities  (p),  maintenance  (}): 


(y)  1 1  Yes.  525 ;  see  Thorpe 
V.  Macaulty^  5  Madd.  318; 
9  Swanst.  214,. 

(a)  s  Ve2. 109. 045. 

(ff)  1  Atk.  539 ;  3  Atk,  457  ; 
a  Ves.  S94. 

(c)  1  Atk,  539. 
«    (J)  See  Lloyd  yr.  Paumgkam^ 
16  Vas.  69- 

.   {e)2Y9st.4Qi;txparteSyme§f 
1 1  Ves.  5ai ;  Claridge  v.  Hoarcy 
14  Yes*  59. 
.  (/)  3  Yes.  493« 

(g)  Ibid.  245,  493- 

(4)  Eastlndm  Can^amf  v. 
tamfbel,  1  Yez.  346;  Hawley  v. 
Taylor,  3  Atk.  815 ;  Cmriwright 
V.  Gretiif  8  Yes.  4051. 


(f)  Brownaword  v«  Edwardip 
3  Yes.  343, 

{k)  See  Bird  v.  Hardwkie^ 
1  Yern.  109. 

(/)  Harriion  v.  SoHihcoiCf  1  Adc. 
528;  3  Atk.  457, 

(m)  Parkhursi  *v.  Loiwteny 
1  Meriv.  391. 

(a)  Ea-l  ofSh0klk  v.  Grmt^ 
1  Atk.  450}  B  Atk.  3$3;  Wkii* 
more  v.  Ffimck,  8  Prk  Bs.  «f€« 

(d)  a  Atk*  393 )  Aiiorti^*e4f* 
mrvrf  Vk  Vincaay  9  Eq|.CaA  Ah.lSf7fti 

if)  fio^fferv.iitfi^gtfo*,3Atk. 

463- 
{q)Sharfe^.CarUrf^¥iy^ma. 

375;  WalUiy^Jhd^ofPoHimtd^ 
8  Yes.  494* 
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mptcy(r):  nori  a9  it  seems,  where  the  consequence 
'oss  of  property,  dignity  or  character ;  as  for  inr 
'ay  deprive  him  of  a  legacy  (i),  a  seal  in  Parliar 
-e  him  guilty  of  immorality  (u).  It  must  beob* 
,  that  it  seems  this  court  will  neTertbeless,  in 
ud  its  aid  in  compelling  discovery  to  either  party 
on  at  law,  proceeding  ej:d^/ic^o(jr)y  provided  that 
jcct  thereof  is  to  obtain  a  civil  remedy  (y).    But  in  a 
oem  case,  where  the  defendant  in  an  action  on  a  libel  for 
damages  sought  discovery  by  a  bill  in  this  court  .against  the 
plaintifT,  it  was  held,  that  although  the  plaintiff  at  lawhad 
thought  fit  to  treat  it  as  a  civil  injury;  yet  as  the  object  of 
the  suit  in  equity  was  to  prove  the  truth  of  the  libel,  this 
joouTt  would  not  give  its  assistance  (z).     Where,  however 
the  plaintiff  would  be  entitled  to  the  benefit  of  the  penalty  or 
forfeiture,  and  waves  it,  the  objection  to  the  disclosure  does 
not  hold,  and  the  defendant  will  be  compelled  to  make 
discovery  (a).     And  the  same  consequence  ensues  where  the 
defendant  has.  covenanted  to  make    discovery  when    re- 
quired (£),  or  where  he  is  bound  so  to  do  by  statute  (c).    If 
^e  disclosure  sought  be  not  of  a  nature  to  subject  the  de- 


(r)  On  this  subject,  see  the 
distiDction  drawn  in  Chambers  v. 
Tkcmpion^  4  Bro.  C.  C.  434« 

(«)  Ckauncof  v.  Tahourdetif 
s  Atk.  39tt. 

(Q  Haneywood  v.Se/vtii,  3  Atk* 
276i 

(«)  3  Atk.  451 ;  and  see  1  Vez. 
247,  and  Franco  v.  Bolton,  3  Ves. 
'  368 ;  but  see  Chttwynd  v.  Lindon^ 
«  Vez.  450, 

(j*)  It  may  be  iisefiil  here  to  re- 
'mind  die  reader,  that  real  actions 
at  law  are  apon  writs  of  entry,  of 
right,  of  formedoo,  aad  of  dower ; 
•that  personal  actions,  are  either 
ex  contractVy  or  ex  deUctOf  the 
.lormer  being  assmmpsiti  cove- 
nauity  debt,  detinue,  and  accoont ; 


the  latter  case,  detinue,  trover, 
replevin,  and  trespass;  and  that 
mixed  actions  are  those  of  eject- 
ment and  waste* 

(y)  2  Vez.  451. 

(z)  Thorpe  v.  Macauleyy  5  Madd. 
218;  ShackeU  v.  Macauh^f  2  Sim« 
&  Stu.  78. 

(a)  Mos.  75;  1  Vem.  129; 
3  Atk.  457 ;  and  see  Lord  Ux^ 
bridge  v.  Stavelandy  1  Vez.  56. 

(ft)  Easi  India  Compm^  t. 
Atkin$^  cited  2  Ves.  108 ;  SoM 
Sea  Company  v.  Bvmstedf  1  Eq. 
Ca.  Abr.  77,  78 ;  Paxton  v.  JDoti- 
gku,  16  Ves.  239. 

(c)  See  Bancroft  v.  WeniwotH^ 
3  Bm.  C.  C.  n;  BuUoek  t. 
Richantton^  11  Ves.  373.    .     . 
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fendantto  a  penalty  or  forfeitare,  though  it  Bhoold  be  con* 
nected  with  facts  which  may  (d),  and  thus  indirectly  tend, 
-perhi^s,  to  make  the  evidence  thereof  complete  against  him, 
it  willy  in  some  instances  at  least,  be  enforced  («)•  As,  for 
example,  if  a  bill  were  filed  for  discovery  of  waste,  charging 
the  defendant  to  have  committed  such  an  injury,  and  to  be 
merely  tenant  for  life,  this  court,  although  it  would  not  com-^ 
pel  the  defendant  to  state  whether  he  committed  the  wastes, 
would  require  him  to  declare  whether  or  not  he  was  tenant 
for  life  (/). 

4.  The  discovery  must  be  for  the  attainment  of  an  object 
which  this  court  approves.  Hence,  where  such  assistance 
was  sought  in  support  of  an  action  brought  to  recover  the 
amount  of  the  plaintiff's  expenditure  in  sumptuous  enter* 
tainments  to  ladies  of  fortune,  which  the  defendant  had 
undertaken  to  pay,  the  object  of  such  entertainments  having 
been  the  introduction  of  the  latter,  with  a  view  to  an  advan- 
tageous marriage,  this  court  refused  to  interfere  (g) :  and 
-where  such  aid  was  sought  for  the  purpose  of  defending  an 
action  upon  a  contract,  which,  though  perhaps  not  strictly 
-illegal  as  between  the  parties,  was  injurious  to  the  public,  dis- 
covery was  refused  (A). 


in. — WITH    RESPECT    TO    THE    NATURE   OF   THE  COURT, 
'      THE   PROCEEDINGS  OP  WHICH   CHANCERY   WILL   ASSIST 
BY   COMPELLING    DISCOVERY. 

*  It  is  first  to  be  premised,  that  the  superior  courts  of  law 
are  those  which  entertain  a  general  jurisdiction  throughout 
the  realm,  and  that  court  of  ultimate  resort  from  the  other 
.parts  of  the  King's  dominions  which  is  constituted  in  the 
privy  council ;  and  that  the  inferior  courts  are  those  which 
.are  allowed  only  a  limited  jurisdiction;  or,  in  other  words, 
are  those  which,  although  their  authority  may  be  general^ 

(d)  9  Vez.  493.  (/)  a  Ves.  109. 

(e)  See   fKeaver   v.    Earl  of        (g)  King  v.  BurTf   3  Meriv. 
JUeatk,  a  Vez.  108;  Attaimcy*    ^39* 

General  v.  DupUuU,  9  Ves.  286;        (k)  CoKims  v.  Smitkf  13  Ves. 
Finck  V.  fiscA,  a  Ve^.  491.  54<» 
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their  exercise  of  it  is  confined  to  particular  districts,  or 
which,  although  their  authority  may  not  be  local,  their  juris* 
diction  is  limited,  or  which  may  be  restrained  in  both  these 
respects.  This  court  will  compel  discovery  to  assist  parties 
suing  in  either  of  the  superior  courts  of  common  law  (A),  or 
appealing  to  the  privy  council  (i);  but  it  is  a  maxim  in  Chan-> 
eery  that  it  will  not  aid  the  jurisdiction  of  an  inferior 
court  (ii():  and  it  has  hence  been  intimated  that  it  would  not 
act  in  a  manner  ancillary  even  to  the  ecclesiastical  courts  (/)• 
As  however  it  is  also  a  general  rule  that  this  court  will  not 
compel  discovery  in  aid  of  the  jurisdiction  of  others,  if  they 
have  the  means  of  attaining  it(m),  this  may  be  another  rea- 
son why  it  would  not  for  such  purpose  lend  its  aid  to  a  per- 
son suing  in  an  ecclesiastical  court  (n).  And  as  Chancery 
will  not  so  interfere  where  the  litigation  is  in  an  inferior  court 
publicly  established,  it  is  perhaps  hardly  necessary  to  say 
tiiat  it  will  not  afford  such  assistance  where  the  reference  of 
a  matter  in  dispute  has  been  made  to  the  domestic  tribunal 
of  arbitrators  (o). 

Before  we  pass  on  to  the  next  branch  of  the  assistant 
jurisdiction  it  seems  proper  to  observe,  that  where  a  defend- 
ant by  the  rules  laid  down  is  bound  to  make  a  discovery  of 
the  contents  of  deeds  or  documents,  and  by  his  answer  ad- 
mits them  to  be  in  his  possession,  they  being  thence  con- 
sidered to  form  a  part  of  his  answer,he  is  compellable  at  law, 
without  the  further  aid  of  this  court,  to  produce  them  at  the 
trial. 

« 

(A)  3  Vez.  398.  (m)  See  above,  p.  965* 

(i)  1  Vea.  ao5.  (»)  Dutm  v.  Coates^  \   Atlu 

{Jc)  Ibid.  288  ;  I  Vez.  205  ;  2  Vez.  451. 

(0  Ibid ;  2  Vei.  451-  ip)  6  Vea.  821. 
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CHAPTER  THE  SECOND, 

OF    ELICITING     KVIBENCB     OV    FACTS    ANH   CIRCUM- 
•     STANCES    WHICH     AFFECT     THE     MERITS     OF     THE 

QUESTION  AT  LAW,    FROM   PERSONS    NOT   PARTIES 

TO   THE    LITIGATION. 

JuLaVING  briefly  coDBidened  the  iiiBtaiice»  im  wlttdi  tb» 
vifonDatioa  necessaiy  to  be  adduced  to  eoftbk  ft  coiiit  oS 
law  to  decide  upoa  the  whole  meril»,  lies  in  the.  knowledge 
of  a  pevsoa  who  from  his  iotereat  in  the  matters  in  qne^MW 
is  a  party  to  the  action^  we  now  turn  to  the  cossideMitini^  oi 
those  cases  in  which  the  testimony  requisite,  to  duetdate  the 
transaction  is  to  be  obtained  from  persons  not  inlemifidt  kr 
the  subject,  and  who  are  therefore  mere  wiineeses^ 

Although  the  courts  of  law»  in  particular  cases,  will  vspotk 
motion  order  a  witness  who  is  abroad,  or  unable- from  othsl^ 
sufficient  reasons  to  attend  in  court,  to-be  examined  up4air 
interrogatories,:  yet  that  is  only  done  upon  die  vohmtery. 
consent  of  all  parties  (a).  And  therefore  it  is  apparqal  tfaatr 
many  instances  may  occur,  where  persons  may  not  be  cMh 
pellable  or  able  to  attend,  and  for  whose  examination  out 
of  court  the  content  of  all  the  parties  cannot  be  obtained, 
in  which  the  administration  of  justice  may  be  defeated.  And 
tbeipe  is  another  class  of  cases^  in  which  it  is  perhaps  equally 
important  that  witnesses  should  be  examined,  namely,  where 
a  right  is  likely  to  be  disputed  at  a  future  time,  and  it  is 
probable  that  the  evidence  in  respect  thereof  will  otherwise 
be  lost  before  the  matter  can  be  made  the  subject  of  judicial 
investigation. 

Courts  of  Equity,  from  their  peculiar  mode  of  proceeding 
with  regard  to  their  examining  witnesses,  and  recording 

(a)  See  a  Tidd's  Practice,  853,  and  PbiU.  on  Evid.  part  i,  ch.  1  ; 
1  Sim.  &  Stu.  90. 


their  tefltimony,  are  enabled  to  afford  aaeistaiice  in  each  of 
these  cases,  and  do  so  by  what  are  technically  tenned,  eia<^ 
mination  de  bene  esse^  and  perpetuation  of  testimony* 


SECTION  THE  FIRST. 

aP  THB  EXAMINATION  OF  WITNESSES    DX  BESS  ESSE. 

Feom  what  has  been  alr^dy  stated,  it  will  appear  that 
the  interference  of  this  court  in  cases  to  which  the  utility 
of  such  a  proceeding  can  be  applied,  depends  upon  the  situa- 
tion and  condition  of  the  witnesses ;  but  we  diall  consider 
■^arately  those  in  which  the  witness  is  out  of  the  jurisdic^ 
lion,  of  the  English  courts,  and  those  in  which  a  party  to  an 
action  is  apprehensive  that  before  the  time  of  trial  he  will  be 
bereft  of  the  testimony  necessary  towards  the  substantiation 
or  defence  of  bis  r^iit.  It  may,  however,  first  be  noticed, 
that  the  exercise  of  this  auxiliary  power  is  more  frequently 
required  than  it  otherwise  would  be  from  the  inflexibility  of 
the  rules  of  law  with  respect  to  the  non-admissibility  of 
secondary  evidence,  if  the  primary  can  be  obtained.  It  is 
also  to  be  premised,  that  the  depositions,  if  published,  will 
not  be  permitted  except  upon  the  express  or  implied  consent 
of  all  parties  (h\  to  be  read  ^t  law,  unless  it  be  proved  aft 
tbe  time  of  tsial  that  the  witness  himself,  from  one  of  those 
igipedimpnts  whidi  render  such  a  mode  of  securing  bis  evi-? 
dence  necessary  to  the  attainment  of  justice,  cannot  be 
aaminad  in  court  (c).  The  conmission  from  Chancery  is 
considered  as  part  of  the  proceedings  of  the  court  of  law(<^, 
dtfioiigh  it  is  in  feet  the  act  of  the  former,  carried  on  by  its 
ministers  (e).  And  it  seems  that  there  must  not  only  be  a 
present  right  upon  which  to  found  proceedings  at  law,  but, 
in  order  to  induce  this  court  to  interfere,  it  is  generally  ne- 
cessary, that  an  action  should  have  been  actually  commenced 

(f)    19  Ves.  670 ;    and    see  184 ;  Andrews  v.  Palmer,  i  Ves. 

3  Meriv.  680.  &  Bea.  21 ;  Corbett  v.  Corbet t, 

(c)  Ord.  in  Cha.  33,  Ed.  Bea.;  1  Ves.  &  B.  335. 

Lutterd  v.  Reynell^  1  Mod.  284;,  {d)  4  Madd.  363. 

Cater  v.  FarevM,,  s  P.  VVms.  (f)  6  Ves.  30.. 
5^3*  Jo^^  V.  JoneSf  x  Cox  R. 
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thereupoii  (/)•    We  will  now  proceed  to  notice  the  caaes 
septrately. 


t.— Of   THB   BXAMtNATIOIC    OF  WITNBSSBS   OUT  OV  T«B 

JUBISDICTION    or   THIS   COUET. 

It  need  only  be  remarked  on  this  subject  that  thia  court 
requires  to  be  satisfied  that  the  witness  is  out  of  the  juris* 
diction  (g\  and  that  the  evidence  sought  is  material  (A).  It 
is  not  necessary  to  state  the  points  to  which  the  witnesses 
are  to  be  examined  (i),  and  it  is  no  objection  that  they  are  in 
an  enemy's  cpuntry  (Jc),  for  the  commission  may  be  executed 
at  the  nearest  neutral  port  (/)•  But,  it  is  obs^srvable,  that,  ns 
an  English  court  of  judicature  cannot  have  authority  in  the 
foreign  country  to  which  the  commissioners  may  be  sent,  the 
success  of  the  proceeding  in  cases  of  this  nature  must  dc'^ 
pend  entirely  upon  the  determination  of  the  witnesses 
whether  they  will  be  examined  or  not  (m). 


n. — OF  THB  EXAMINATION  OF  WITNBSSES  WITHIN  THB 
JUBISDICTION,  WHOSE  TESTIMONY  IS  LIKELY  TO  BE 
LOST. 

Tbb  grounds  upon  which  assistance  in  such  an  instance  is 
afforded  are  various.  If  the  witness  be  aged,  as  of  the  agd 
of  seventy  years  or  upwards,  this  court  will,  as  a  matter  of 
course,  grant  a  commission  (n) ;  but  if  he  be  under  that  age, 


(/)  AngeU  V.  AngeU,  l  Sim. 
&  Stu.  83,  but  see  PkUUps  v. 
CareWf  i  P.  Wms.  117;  Mooda-^ 
lag  y.Moreton,  i  Bra  C  C«  468. 

(g)  Oldham  v.  Carkton^  4  Bro. 

(k)  Anon.  1  Anstr.  soi ;  Moo<fy 
V.  SteeU^  a  Anstr.  386 ;  3  Anstr. 
880 ;  DevU  v.  TumMl,  6  Madd. 
agt;  Baikett  v.  Toosetff  ibid. 
t6l ;  see  Aken  v.  Chancy,  a  Bro. 

C.  C.  373- 
(t)  OMam  v.  Carld<m,  4  Bro. 

C.  C.  88;   Raugemoki  v.  itsfsl 

JbrcA.  Aiiur.  Camp.  7  Tss.  304. 


{k)  CakUl\.Shepk€rd,i^Vm. 

335- 
(0  .......  y.  Romtuj/9  Ambl.6a» 

(m)  Sea  further  on  this  subject 
Cock  V. Doaovof^  3  Yes.  & B.  76; 
Nobte  V.  Garland,  19  Ves.  372  i 
Campbell  v.  Scougallf  ibid.  552 ; 
Chemuumt  V.  De  La  Couft 
I  Madd.  R.  908 ;  King  v.  AUm, 
4  Madd.  947  i  Wake  v.  Tranktm^ 
1  Sim.  &  Stu.  95. 

(fi)  Boxu  V. ,  13  Vet.  a6i  j 

and   see    Antm.    6    Ves«   573; 
rrkkard  v.  Gee,  5  Madd.  364* 


it  requires  a  tpceial  ease  to  be  made  out  to  induce  ita  inter^ 
Terence  (o).  It  is  also  of  course  to  give  such  aid  where  the 
witness  is  in  a  dangeous  state  of  health  (p) ;  but  that  (act  must 
be  positively  pf0f«d>  and  therefore  evidence  of  his  being  in  a 
low  and  weak  state  is  not  Sufficient  (q).  If  tiiere  be  but  one 
witness  to  a  material  fact  (r\  it  is  not  necessary  to  show  that 
his  teitiinony  is  likely  to  be  lost  in  consequence  of  his  great 
age  or  ill  health,  in  order  to  obtain  a  commission  {$),  but  it 
must  be  distinctly  shown  that  he  is  the  only  person  who  can 
give  the  desired  testimony  (^).  Again,  if  a  witness  be  about 
to  leate  the  jurisdiction  (u)yeven  though  it  should  be  to  Scot- 
land (x)  or  Ireland  (y)  only,  this  court  will  thus  interfere. 
Btit  it  seems  that  it  has  a  great  disinclination  to  extend  the 
power  of  examining  witnesses  de  bene  es»e{z). 


SECTION  THE  SECOND. 

1>V   THB    PERPETUATION    OF    THE    TESTIMONY    OP 

WITNESSES. 


Courts  of  Equity  are  ever  anxious  to  avoid  litigation 
wbere  it  may  be  entered  upon  for  oppressive  purposes,  and 
therefore  of  coarse  are  willing  to  l^id  their  aid  in  obtaining 
and  recording  evidence  in  maintenance  of  the  legal  right  of  a 
party  out  of  possession,  which  it  may  be  desirable  to  establish, 
but  respecting  which  a  right  of  action  has  not  hitherto  ac- 
crued ;  and  more  so  where  the  party  is  in  possession,  and  he 


(o)  See  Bellamy  v.  Jones, 
8  Ves.  31. 

[p)  I  P.  Wms.  568. 

{g)  BsBamy  v.  Jonei,  8  Ves.  31. 

(f)  Shirley.  V.  Earl  Ferrers^ 
3  P.  Wms.  77  ;  Bridget  v.  Hatch^ 
1  Cox  R.  433 ;  8  Vee.  33  {SkeUey 
V.  — —  13  Ves.  56. 

(«)    Hankm    v.    MiddUditck, 

3  Bro.  C.  C.  641 ;  Lord  Choi- 
mtrndeley    v.    Earl  of   Oxford^ 

4  Br^  C.  Ob  157 ;  Pearson  v. 


Ward,  1  Cox  R.  177;  S.  C. 
3  Dick.  648. 

(/)  Roxix  V.  — —  13  Ves.  36t . 

(o)  See  Dicker  v.  Poioer^  Diet 
113  ;  Jtkitu  V.  Palmer,  5  Madd*. 

(x)  BoU»  V.  VereUt,  Dick.  4^ 

(y)  The  case  of  Biri  v.  White. 

Dick.  473,    seems    to    militate 

against  this  pro|)osition,  nd  qute, 

(5)  Anon.  IQ  Ve;si.  .i«i. 
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antiopatea  prop^^dings.  at  luir  against,  bi^;^  upon  a  pines^ qf 
^BPV^l^^^sH*  tl^ttb^  po|(re^  of  cpomf^qQiqg  t^iem  li^  in  hi# 
9dT&r^afy,  vf^o  poa^pes  tji^  ^^^P^  fpr  the,  xe;ry.  puipoae  of 
delaying  th^,  inveptigatipu,  uatil  the  p^fftj^  iii."pq88fi»^qi^ 
a))^h^ye  loft  t|ie  meai^a  of  defence,  in  (^po^quence  of  the 
^jtl^  of  bU  witne8i5|eaj(a)^  l^e  interference,  of  tbis,  court  in 
^ch  cases  deBeada:npon.  ci^cunisj^^ceSf  ^biob  o;^y,be  briefly 
consfderefi  wit^^. refipren^p  tp..t^i]|a1;}i^e,of  the. j^tejre^Ja,,  of 
t^e  par^ea,  and  to,  tjie  aujty^ift  of  ;fii)iure  d^^j^uje. 

L-<-Aa   TO  THB   NATU&X   QF.  THIS.  IHTgRBST  QP  TUJI, 

This  mast  be. more  than  a  qiere  ea^pecjtationi  for  su^b.iii 
point  of  fact  is  no  interest  in  contemplation  of  law ;  and 
therefore,  that  of  the  future  heir  or  next  of  kin  of  a  person 
living,  although  the  latter  should  be  a  lunatic,  will  not  be 
sufficient  (6).    But  upon  a  present  actual  interest,  however 
small  in  value,  and  however  distant  the  possibility  of  posses- 
sion, and  whether  it  be  vested  or  contingent,  Uiis  court  will 
interfere  (c).    And  it  has  been  said  that  if  the  future  heir  or 
next  of  kin  were  to  enter  into  a  contract  with  regard  to  his 
expectancy,  the  person  with  whom  h^  should  so  contract 
might  thereby  obtain  sufficient  interest  to  induct  this  court  ta 
perpetuate  testimony  in  his  favour (il.)    If,. however,  a  con- 
tingency be  ever  so  proximate  and  valuaUe,  but  the  party 
has  not  by  virtue  thereof  a  present  interest  or  estate,,  tins 
court,  except  in  the  case  of  a  wager,  will  not  regard  , his  ap- 
plication (e).    Upon  such  principles,  if  A.  had  an  estaitefor 
life,  with  remainder  to  his.  first  an4  other  so|^  .in  tajl-im^ef 
with  remainder  to  J^.Tor  life*  and  to  his  first  and  other  sons 
in,  taU-malej^the  apus  of  ii.  having  vestq4.intiejf^t%|  and  ex- 
pecting lit|g^ipn  upon  tl^p  death  of  thftir  iSM^iey^t^y.  bejng 
•Mfigcd  t9,bp,il|^tiiftat%  by  B,,aR4;hifL.aoiv»,  ei^no^^of 

(a)   See  Dtike  of  Dorset  v.  v.  Attorne^'GeturtU^  raferred  to 

Girdkr,  Prec.  Cha-^ai  ;  i  Sim,  6  Ves.  s0p.  and  15  Vefc,i36. 

&  Stu.  89.  (c)  6  Ves.  fl5Q^  15  Ves.  135. 

(l)  See  6  Vei.  s6o ;  SackviB  {d)  6  Ves.  «6»  «6o.  '    '    '  ^ 

V.  Ayltwmih,  X  Vem.  105 ;  Smith  (e)  1 5  Ves.  1 36. . 


C9l.2.  «.3.]  EVIDENCE.  ^j^ 

their  legitknacy  would  be  taken  and  recorded' (/).  But  if 
the  estate  of  the  party  seeking  suc^h  assistance  may  be  legally 
barred  by  the  perscm  against  whom  he  endeavoars  to  obtain 
itf  this  court  wiQ  not  iiiterffere  on  his  behalf:  hence,  if  a  fathef 
Were  to  make  a  valid  devise  to  an  illegitiknate  son  in  tail,  and' 
tb  leav^  the  reveibion  to  descend,  his  legitimate  son  could 
not  support  a  bQl  to  perpetuate  ptoof  of  his  title  to  the  re- 
ver&ibn  against  the  Win  of  such  tenant  in  tail,  because  by 
a  recoVe^ry  his  estate  might  be  destroyed  (g).  Where  tenant 
in  tally  and  his  issue  in  tail,  and  his  brother  tenant  in 
tafl'inremainder^  filed  a  bill  against  the  antecedent  tenant  in 
tail  in  possession,  who  was  also  apparently  entitled  to  the' 
reversion  in  fee,  and' who  had  no  issue  in  tail,  to  preserve  tes« 
timony  of  the  second  tenant  in  tail's  marriage,  and  of  the 
legitimacy  of  his  chfldren,  it  was  declared  that  the  father, 
having  no  interest  ih  the  question,  and  his  issue  being  en* 
tirely  at  his  mercy  in  regard  to  the  estate,  they  were  not  en- 
titled to  the  assistance  sought  by  them  (A).  Wliere,  however^ 
A,  was  tenant  for  life  of  lands,  with  remainder  to  his  first  and 
other  sons  in  tail-male,  with  remainder  to  B.  and  his  first 
and  other  sons  'in  tail-male,  and  the  four  eldest  of  the  infant 
sons  of  A.  during  hid  lifetime  filed  a  bill  against  their  two 
younger  brotheirs,  and  against  £.,  and  his  only  son,  in  oi'der 
to  secure  evidence  of  their  own  legitimacy,  it  was  held, 
that  as  the  estate-taif  could  not  then  be  barred,  and  the 
plidntifis  had  estates  and  interests  in  consideration  of  law, 
they  shotdd  have  the  aid  required  (i). 

If  the  present  title  of  the  party  applying  to  have  testimony' 
perpetuated  be  disputed,  and  he  be  n6t  in  possession  of  the* 
{ilroperty  in  respect  of  which  he  seeks  such  assistance,  and 
the  question  of  title  be  of  a  nature  upon  which  the  couft 
cannot  satisfactorily  decide,  he  must  first  establish  the  same 

(/)  This  is  apparent  from  the  for  other  reasons,  perpetuation  of' 

case  of  Lord  Durdey  v.  JVVz-  testimony  was  declined. 

iardmge,  6  Yes.  351 ;  and  see  (g)  6  Ves.  26I. 

f ofB^dH  v.Chkhaierj  2  Jac.  \k)  Attan  v.  Allan,  1 5  Ve^  130. 


A:  W.  439,  where,  however,  it  (1)  Lord  Dursley  v.  FUzhard- 
being 'tiie  case  of  aa  entail  of  a  ing,  6  Ves.  sgi ;  see  EarlofEeU 
dignity  because  the  remainder  fast  v.  Chichester,  2  Jac«  &  W. 
could  not  be  vested  and  perhaps     439. 
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at  law  (A:),  unless  he  can  prove  that  there  is  an  impedin^nt 
which  prevents  the  necessary  proceeding  there  for  that  pur- 
pose (/).  •  If  however  he  should  be  in  possession,  he  need 
not  prove  his  title  at  law,  but  of  coarse  it  must  not  appear  in 
that  case  that  his  adversary  has  made  an  actual  aggression, 
for  then  he  might  at  once  endeavour  to  obtain  a  legal- 
remedy,  and  bring  on  the  ultimate  question  of  right  to  be 
decided,  but  merely  that  he  has  been  threatened,  or  has  other 
good  grounds  of  apprehensioit,  that  a  future  trial  is  contein- 
plated(i7i).  ■  , 

It  seems  unnecessary,  after  what  has  been  stated,  and  the 
cases  which  have  been  mentioned  in  illustration,  to  make  any 
particular  observations  with  respect  to  the  defendants,  be- 
cause the  plaintiff  himself  must  of  course  show  an  interest  in 
them  upon  which  an  action  may  be  founded,  the  nature  of 
which  it  is  presumed  we  have  seen,  and  which  can  rarely,  if 
ever,  be  made  the  subject  of  actual  dispute  upon  such  occa- . 
sions. 

I(. — AS   TO    THE    SUBJECT  OF    FUTURE    LITIGATION.         , 

In  considering  this  division  it  is  obviously  unnecessary  to 
refer  to  every  kind  of  property  respecting  which  testimony 
will  be  recorded ;  and  indeed,  it  seems  sufficient  merely  to 
explain  such  cases  reported  as  tend  to  illustrate  the  general 
doctrines  of  the  court  concerning  it.  We  have  already  men- 
tioned many  instances  in  which  evidence  has  been  preserved 
respecting  real  property ;  and  it  seems  that  all  heredit^unents 
not  merely  those  which  are  corporeal,  but  generally  those 
which  are  incorporeal,  may  be  the  subject-matter  upon  which 
such  assistance  will  be  afforded.  Hence,  where  one  had 
proved  a  right  of  common  at  law,  this  court  perpetuated  tes- 
timony in  regard  thereto ;  and  the  same  rule  would  apply 
as  to  ways  and  watercourses,  but  such  things  must  be  accu- 

•  « 

{k)  DaUoH  v.  Thomjumh  Dick.  (/)  Cox  v.  ColUy,  Dick.  55. 

97;    and  see  Pazoiet  v.  Inncs,  (m)  Duke  of  Dorset  v.  GirdUr^ 

1  Vern.  408;  Parry  v.  Rogers^  Prec.  Cha.  531 ;  S.  C.  2  Eq.Ca. 

1  V«rn.  441 ;  Brandlyn  v.  Ord^  Abr.  181 ;  1  Atk.  Q84;  Sim.  &. 

1  Atk.  571 ;  Lmrd  North  y.  Lord  Stu.  80. 
Gray,  Dick.  i4. 
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•rately  described  (»).  Evidence  will  also  be  preserved  of  a 
modus  (0);  but  it  is  doubtful  whether  testimony  would  be 
perpetuated  in  support  of  a  claim  to  a  dignity  (p).  '  With 
reference  to  personal  demands,  there  appears  not  to  be  any 
certain  distinction  determining  in  what  cases  testimony  will 
be  perpetuated  (q). 

It  is  observable,  that  the  rule  which  exists  with  respect  to 
discovery,  where  it  might  subject  the  defendant  to  pains,  pe- 
nalties, or  forfeitures,  does  not  prevail  on  this  subject,  for  it 
seems  this  assistance  will  be  granted  even  in  cases  of  a  felo- 
nious nature,  as  upon  a  forged  deed  (r).  And  on  an  appli- 
cation of  this  kind,  upon  an  usurious  contract,  it  is  no 
objection  that  if  proved  it  might  subject  him  to  a  penalty  (5), 
neither  will  such  interference  be  refused  in  a  case  of  waste  (0 : 
for  in  such  cases  it  has  been  said  that  the  court  merely  re- 
cords the  fact,  and  that  the  consequence  thereof  is  another 
consideration  (u).  This  difference  might  appear  irreconcile* 
able  with  the  practice  in  the  case  of  discovery,  where  the 
proof  is  developed  at  once,  were  it  not  that  in  the  present 
instance  the  publication  is  at  the  discretion  of  the  court  (x)« 

From  the  foregoing  observations  it  will  appear  that  the 
proceedings  for  the  examination  of  witnesses  de  bene  esse, 
and  in  perpetuation  of  testimony,  are  very  distinct  (y).  The 
court,  it  will  be  seen,  gives  aid  of  the  former  kind  generally, 
where  the  party  seeking  it  is  plaintiff  or  defendant  in  an 
action  pending,  or  intended,  and  of  the  latter  kind,  where 
the  party  applying  for  it  is  in  possession,  but  anticipates  an 
aggression  upon  his  enjoyment  at  a  future  time,  when  his  ad- 
versary shall  have  gained  sufficient  advantage  by  delay,  or 
is  out  of  possession,  and  has  at  present  no  right  of  action, 
but  designs  himself,  when  such  a  right  shall  accrue,  to  com- 

(n)    Sec    Gell   v.    Hayward,         (q)  1  Atk.  450. 
1  Vem.  112 ;  Cretitt  v.  Mitton^         (r)  Ibid. 
1  Ves.  jun.  449 ;  S.  C.  4  Bro.         (s)  Earl  of  Suffolk  v.  Grecft^ 

C.  C.  481.  1  Atk.  450. 

{0)  Samerseiy.Fotherbyf  iVem*         (0  1  Atk.  450. 
185.  (w)  Ibid.  451. 

(p)  Earl  of  Belfast  v.  Chkhes-         (x)  i  Meriv.  680. 
/rr,  2  Jac.  &  \V.  439.  (y)  1  Ves.  &  Bea.  139. 
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pi||9P<^  pxQC^Aijigfk  f)t  lftw<z).  ^0  that  tb«  ejhipf  distiaetiq^p, 
U  ynil  j>e  «|een,  i^,  tbat  in  ;th^  foormcur  caa9  there  mistl^  wi 
%pt|ipn  p^pding,  or  intepded  (a)f  whilst  in  the  latter,  the  very 
foimdalioQ  of  the  proceeding  i»,  that  fit  the  time  be  «hpi4d 
not  boiv^  the  n^eans  of  Vriaging  the  que^tioQi  of  right  befbue 
a  court  of  law  (&).  We  have  before  seep  ^lat  ihfi  ev^ncie 
of  a  witness  d^  bene  c^  wiU  not  bf  rea4  ^t  )aw  mdess  it 
abould  be  proved  that  he  is  unable  personally  to  .attend ;  bit 
f^  ought  to  be  observed,  that  the  pame  nde  19  not  neioesssiy  in 
the  ca9e  of  testimony  perpetuated.  This  differanee  d^mdft 
npop  an  intermediate  qaestign,  whieh  although  a  matter  of 
p^oticei  lyiust  be  noticed.  In  the  case  Qf  an  earamioation  Je 
kei^  me  the  publication  of  the  evidence  is  made  at  onee  (c> 
npon  the  court  being  satisfied  that  the  witness  is  unable  to 
attend  at  law  {d ) ;  whereas  in  the  case  of  a  perpetuation  of 
testimony  the  cause  is  proceeded  with  regularly  until  Uie 
evidence  is  taken,  when  it  is  considered  at  an  endi  or  at  the 
kast  suspended  until  the  anticipated  action  has  been 
brought  (e),  but  then  an  order  of  this  conrt  may  be  obtained 
fpr  the  publication  of  the  depositions,  for  the  purpose  of  their 
being  produced  at  the  trial  of  the  action,  upon  proof  being 
given  of  the  death  of  the  witness  or  witnesses  by  whom  they 
were  made  (/). 

It  is  also  worthy  of  remark  that  this  court  will  sometimea 
grant  an  order  that  depositions  de  bene  e$9e  shall  be  produce4 
and  read  at  the  trial,  if  it  shall  then  be  satisfactorily  proyed 


(ji)  Duke  0/ Dorset  v.  Girdkr, 
Pftc.  Cha.  531 ;  1  Sim.  k  Stu.  89. 

(c)  PhiUipi  v.  CarexD,  1  P. 
Wms.  117,  and  die  other  cases 
above  cited  upon  this  subject. 

(b)  Bechinall  v.  Arnold^  l  Vem. 
354;  Pany  v.  Rogerty  1  Vera. 
441  ;  Ijord  North  y.Grayy  Dick. 
14;  Angell  V.  Angfll,  1  Sim.  & 
Stu.  83 ;  Dew  V.  Clarke^  1  Sim. 
8e  Stu.  108. 

(c)  See  Detii  v.  Clarke,  1  Sim. 
k  Stu.  108. 


(c{)  Wehiter  v.  PattfoSy  IMt* 
540;  Price  V.  Bridgeman^  Dick. 
144;  Bra^ttf  ¥.  Crachenikor^ 
Dick.  18s ;  ft  Vss;  337 ;  Bmeme 
V.  Bligh,  1  Pri.  Exch.  R.  307 ; 
3  Meriv.  680. 

(e)  s  Ves.  498 ;  19  Vcs.  6^1. 

(f)  Earl  of  Akrgatefmy  V. 
PoweU,  1  Meriv.  434;  and  see 
Harris  v.  CattereU,  3  Meriv. 
678 ;  Teale  v.  Teale,  1  Sim.  &c 
Stu.  385 ;  and  Morrison  v.  Arnold, 
19  Ves.  670. 
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ibA  (he  WhiJeii^  'catili6t  be  product  (b^^V^  biii  tesCSnbhy  in 
court,  froih  any  of  those  eaul^e^  which  h^ve  been  described 
lis  grounds  of  incapacity  in  this  respect,  a  ineasare  which 
dth'ough  it  might  at  first,  perhaps,  appiear  superfluoas,  is  hot 
4o  in  fkct,  for  it  is  attended  ^ith  this  advance,  that  it  pre- 
vents the  n^ecessity  of  proving  the  biB,  answer,  JBind  other 
proceedings  !h  equfty,  and  fhaikes  the  tlTepositidns  evidence  (g), 
and  at  the  same  time  avoids  the  evik  whic^  might  arise  from 
publication  of  the  teistiibony  before  it  bias  been  satisfactorily 
proved  thi^t  the  Witness  is  incapable  of  ^ving  it  himself. 

In  some  instances  this  court  will  exaniiue  and  record 
tlie  evidence  of  witnesses  to  the  proof  of  wills  of  real  estate  ; 
which,  although  from  the  circumstance  of  only  one  witness 
being  generally  required  at  law  for  such  purpose  as  will  be 
more  particularly  mentioned  hereafter,  is  not  often  sought  in 
anticipation  of  proceedings  there,  yet  seems  to  demand 
some  notice.  A  devisee  who  fears  that  an  attempt  may  be 
ma(ie  to  impeach  his  title  under  the  will,  may  institute  a  siiit 
against  the  heir ;  and  if  the  latter  should  not  admit  its  due 
execution  may,  at  the  proper  stage  in  the  cause,  examine  the 
witnesses  thereto,  and  if  it  be  necessary,  have  a  commission 
appointed  to  execute  such  purpose,  whether  at  home  or 
abroad  (A) ;  and  in  this  case  publication  passes  as  a  matter 
of  course  (t). 

Although,  in  the  instance  last  mentioned,  as  well  as  in  the 
other  cases  of  perpetuating  testimony,  the  defendant  has  an 
opportunity  of  cross-examining  the  witnesses,  he  has  not 
necessarily  that  advantage  where  the  examination  is  de  bene 
esse,  a  circumstance  which  has  sometimes  induced  the  courts 
of  law,  in  cases  of  the  latter  kind,  to  reject  the  depositions 
where  the  defendant  in  equity  has  not  had  such  an  oppor- 


(g)  Andraoi  v.  PtJmer,  i  Ves. 
&  B.  si;  1  Ves.  &  B.  336; 
1  Swanst.  170. 

(A)  Frederick  v.  Aynscombe^ 
1  Atk.  6q7  ;  WUUam  v.  Flayer^ 
Ambl.  343 ;  Lake  v.  Causfidd, 
3  Bro.  C,  C.  263 ;  Morrison  v. 
AmoUf  1 9  Ves.  670. 


(t)  3  Meriv.  680;  but  see 
19  Yes.  694.  See  farther  on 
the  general  subject,  Marlar  v« 
Wkitaker,  Dick.  805;  Poiter 
v.  Potter^  1  Vez.  274 ;  i  Sch.  Sc 
Lefr.  317;  3  Madd.  R.  37,  note; 
Rotiiier  v.  Piit,  s  Madd.  R,  165 ; 
2  Jac.  &  W.  889. 
T  4 
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tvnityy  and  has  not  put  in  an  answer  to  the  bill,  and  is  not 
in  contempt  for  neglecting  so  to  do  (ft).*  In  such  a  case  the 
application  must  be  to  this  court,  which  will,  upon  good 
cause,  as  we  have  seen,  make  an  order  binding  the  parties  to 
admit  of  their  production  and  perusal  (/).  But  it  is  always 
desirous  that  a  cause  even  for  this  purpose  should  proceed 
regularly  to  the  end,  that  the  witnesses  may  be  more  satis- 
factorily examined  (m)* 

.  In  conclusion,  it  must  be  mentioned,  although  not  strictly 
in  point  upon  the  subject  under  consideration,  that  all  these 
modes  of  examining  witnesses  may  be  resorted  to  in  aid  of 
this  court's  own  jurisdiction;  and  in  such  cases,  if  the  wit* 
i)i3S8  be  dead,  or  incapacitated  before  issue  is  joined,  from 
giying  his  evidence  in  the  cause,  his  depositions  may  be 
published  at  the  time  of  general  publication  therein  (n) ;  and 
Inhere  an  opportunity  has  occurred  of  examining  and  cross- 
examining  in  the  cause,  but  from  the  mutual  neglect  of  the 
parties  it  has  not  been  taken  advantage  of,  leave  has  been 
given  to  publish  the  depositions,  without  prejudice  to  any 
ex^ption  which  might  at  the  hearing  of  the  cause  be  taken 
by  the  defendants  against  their  being  read  (o). 


(k)  Cazenove  v.  Vaughan, 
I  Mattle  &  Selw.  4. 

(/)  Masden  v.  Bounds  1  Vern. 
331,  and  the  cases  above  cited« 


(m)  See  Birt  v.  H^kiity  Dick. 

473- 
(n)  a  Vez.  497. 

(o)  ylnoH.  ibid« 
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CHAPTER  THE  THIRD. 

OF  COMPELLING  THE  SUPPRESSION  OF  FACTS  AND 
CIRCUMSTANCES  WHICH  DO  NOT  AFFECT  THE 
MERITS   OF    THE    QUESTION    AT    LAW. 

IxAVINO  considered,  those  branches  of  the  auxiliary  Ju- 
risdiction, which  are  founded  upon  discovery  obtained  from 
parties  to  the  question  in  dispute,  and  upon  proof  derived 
from  witnesses  whose  testimony  could  not  otherwise  be  se- 
curjed^  we  now  proceed  to  that  part  of  the  same  jurisdiction 
which  arises  from  the  power  of  this  court  to  cause  the  sup- 
pression q{  irrelevant  matter  at  law. 

^    It  is  manifestly  just  that  a  person  who  has  obtained  pro- 
perty in  such  a  manner  as  primd  facie  to  confer  upon  him 
complete  title  to  the  possession  at  law,  should  be  allowed  to 
make  use  of  any  accidental  advantage  within  his  power  to 
secure  his  enjoyment,  and  accordingly  this  court  will  not 
interfere  to  disarm  siich  a  person  either  in  favour  of  a  vendor 
or  his  heir,  or  creditors,  or  even  another  purchaser  (a).    The 
investigation  of  this  proposition  would  comprise  the  whole 
doctrine  of  which  we  might  be  expected  to  treat  under  this 
head.     But  the  consideration  of  the  several  parts  of  it  in 
detail  would  tend  too  much  to  complicate  the  present  sub- 
ject ;  and  therefore  we  shall  defer  to  another,  and  perhaps 
more  appropriate  part  of  this  work,  the  discussion  of  the  nature 
of.the' transaction  with  respect  to  the  suhjectpmatter  and 
object,  and  of  the  consideration  upon  which  it  is  entered 
into ;  and  before  we  proceed  to  view  the  nature  of  the  ad- 
vantage which  a  person  thus  situated  may  take,  and  the 
cases  in  which  it  is  allowed  to  be,  and  those  in  which  it  is 
prevented  from  being  made  available,  it  seems  necessary  to 

(fl)  Finch  R.  103;  Ca.  temp.  Talb.  69;  -2  Ves.jun.  457. 
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advert  rather  particularly  to  the  subject  of  noticej  and  to  say 
a  few  words  on  the  relative  claims  of  the  parties  which  are 
technically  termed  their  equities. 

Notice  is  express  or  implied.  Express,  where  it  is  actually 
gi^en  to  the  party  in  the  same  transaction,  of  which  therefore 
nothing  more  need  be  said :  im|rfied,  where,  although  it  waa 
not  actually  given  to  him  in  the  same  matter,  it  cannot  but 
be  considered  upon  the  general  maxims  of  law  to  hi^^ 
reached  him  (Jb) ;  as  for  instance,  where  notice  under  certain 
circumstances  has  been  given  to  his  agent  (c),  or  to  his  coun- 
sel or  attorney  (d).  That  which  is  sufficient  to  put  a  person 
upon  inquiry  is  implied  notice  (e) ;  and  therefore  if  a  title  to 
property  sold  be  deduclsd  through  deeds  in  il^hidi  ibttie^ 
acts  Bfe  reeitted,  the  paithaier  #ill  be  deemed  cbfausant  iS&et^ 
of  (/) }  atod  so  infomkation  that  a  person  id  in  pbiisebsion  of 
the  properly  is  held  to  be  notice  lliat  he  hath  Hooi^  pehhahieht 
interest  therein  (g).  Again,  iMt  9it^  some  thittgd  of  iuch 
piiUio  tioiemty  that  a  kad^iedge  tlieredf  is  |)resnmed,  As, 
for  example,  a  public  Act  of  Parliataeilt  (A),  or  Ik  pendem  {{% 
It  must  be  Observed,  however,  tbat  neither  a  judgmeM  at 
law  (k)  nor  a  final  decree  ill  dus  €iourt</)  are  netib^  to  a  pttt^ 
chaser  d^  cmbaeabrimcer )  tad  that  the  registry  of  de^s  iik 
vegister-cooiktieB^  aUhough  necessary  to  render  thetn  effectutfl 
at  ktw  agtinst  a  sabsequent  porcha^r  or  encumbmneer,  irHd 
complies  widi  the  staiutcfa  ridating  to  the  subject,  ar^,  never^ 
tbeless  no  notice  to  him  (m). 

With  reapect  to  the  relative  claims  of  difibrent  parties  ttt 


(6)  3  AH.  S94«  39s ;  1  ft  Vci, 

(c)  Le  STex  v*.  Le  Ntoe,,  i  Atl. 
6^1  8.  CI  Yes.  64;  SkddoA 
V.  Go»i  s  Eden  R;  dS4 ;  S.  C. 
Ambl.  6s4« 

k 

(d)  Brotberlon  v.Hatti^  Vem. 

574- 

(e)  %  Atic,  490. 

(/)  Mertifu  V.  Joiaje^  AmbL 
^11. 

(it)  Dmieky.Damianf  16  Ves. 
349- 


(h)  3  Atk.  480. 

(f)  s  Vtefc  574;  Eisk^  of 
U^tiehtBth'  V.  PmnCf  1  i  Ve&  jaft. 
194;  13VM.1M. 

ik)  SneUing  t.  SqM^  s  Cs.  b 
Gha.  47 ;  2  Bq.  Ga.  Abr.  68t. 

(0  ITort/tey  v.  JBsrl  ^  &sr* 
hormigk,  3  Atk.  39ft. 

(m)  Bedford  v.  Bacckusm  a  Eq^ 
Ca.  Abr.  615 ;  s  Eden  R.  298 ; 
AmbL  6a<6 ;  Morecock  v* 
AmbL  678. 
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ibe  c^nfiiderfktioD  of  thifl  coart,  it  is  in  the  first  plaoe  apparent 
that  no  one  can  have  a  greater  claim  or  equity  to  aa  estate 
jii9iB  a  bond  fidt  purchaser  for  a  valuable  consideration 
wkhoui  notice  of  any  delect  in  his  title  (n) ;  and  it  seems  also 
<^r  that  .90  one  can  have  equal  equity  with  him  but  a  per- 
49011  sifiiSarly  circmmstanced«  If  the  claim  of  a  party  pre- 
aiming  itpoo  a  defect  in  the  title  of  another,  <hi  the  ground  of 
his  le|^  right  not  being  supported  by  all  these  qualificationsi 
ji^idd  likewise  not  be  attended  therewith,  ctf,  in  oth^  words, 
if  the  fprmer  should  have  obtained  the  property  in  a  HMtt 
fidt  xQiw^$  Of  without  having  given  a  good  consideration, 
or  with  notice  of  a  prior  adverse  title,  he  would  not  have 
equal  equity  with  the  latter  (0).  One  volunteer  hath  however 
i^qual  equity  with  another ;  but  the  equity  of  the  heir  is  not 
only  inferior  to  that  of  a  hoH&  fide  purchaser  {p\  hut  even  ia 
some  instances  {q)  to  that  of  a  bonA  fide  volunteer  (r)«  And 
it  ^eetps  that  a  volunteer  hath  not  equal  equity  wiUi  a  bon& 
fi/dt  purehas^r  for  %  valuable  consideration  with  notice  of  his 
claim  (1),  It  appears  unnecessary  to  enter  more  minutely  into 
the  suly^ct  of  the  equities  of  parties,  as  the  principle  of  esti- 
m^tinig  them  must  be  understood  from  what  has  been  already 
stated,  and  as  the  subject  will  receive  further  elucidation  in 
the  course  of  our  inquiries.  We  shall  now,  therefore,  proceed 
to  consider  the  nature  of  those  resources  which  a  person  who 
has  obtained  an  interest  in  property  may  seek  to  lay  hold  of  for 
the  purpose  of  securing  the  enjoyment  to  which  he  is  entitled^ 
tud  then  pass  on  to  the  ultimate  design  of  our  present  obser- 
tationa,  namely*  that  of  showing  the  instances  in  which  this 
eourt  wiU  interfere  upon  the  trial  of  a  right  to  property  at  law, 
for  the  purpose  of  compelling  a  suppression  of  facts  or  claims 
vhich  may  be  set  up  by  way  of  defence,  but  which  being  in- 
dependent of  the  real  merits,  might,  if  insisted  upon,  be  pro- 

(a)  See   Saamdtru   v.  DtkciOy  1  Vern.  132 ;  and  UilU  v.  jE>ov»- 

s  Yen>.  a7l ;  3  Atk.  3$8.  fos,  5  Yes.  557. 

(^3   Ca.  in  Cha.  4 ;  1  Jac.  (r)  Vant  v.  Fletcher^    1    P. 

|L  497.  Vnis.  35s  {  Perry  v*  WhUekead^ 

( jr)  9  Veotr.  343 ;  Baaum  v.  6  Yes.  544. 

Skekfvm'^  9  Ca.  ia  Cha.  98.  (f)  ^^Pvlvertaft  \.PvheHoft^ 

(g)  See  ThompSQ/i  v.  AttfeUd^  vi    Yes.    84 ;  and    Bucklt   v. 

I  Yarn*  40;  lUrdkam  v.  RoUrUj  MUchtUj  18  Ves.  loa^ 
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ductive   of  injustice,    and    wbich    therefore    ought  not  to 
constitute  a  part  of  the  case. 

'     We  have  already  made  a  few  remarks  upon  the  doctrine  of 
attendant  terms ;  but  there  is  a  more  important  advantage 
to  be  derived  therefrom  than  that  formerly  stated.     It  arises 
rather  from  the  acts  of  the  parties,  than  from  any  construc- 
tion of  law,  and  consists  in  the  protection  which  tiiey  may 
afford  to  titles.    Notwithstanding  the  equity  doctrine  as  to 
the  trust  of  such  a  term,  the  legal  interest  remains  distinct 
and  separate  from  the  inheritance,  and  the  owner  of  the 
•latter  has,  in  the  contemplation  of  this  court,  the  absolute 
command  thereof.    Now,  upon  an  ejectment  being  brought 
at  law  against  such  a  proprietor,  as  it  is  a  rule  that  the  plidn- 
tiff  in  an  action  of  that  kind  must  prevail,  if  at  all,  by  the 
strength  of  his  own  title  (t),  the  defendant  upon  setting  up  a 
term  as  a  defence  thereto  is  considered  to  show  a  sufficient 
reason  for  postponing  the  determination  of  the  right  during 
its  continuance ;  and  therefore,  where  it  is  of  long  duration 
he  may  virtually  defeat  the  plaintiff's  claim  by  means  which 
are  quite  extrinsic  to  the  merits  of  the  case  (u).    And  this 
consequence  ensues  although  the  term- be  held  as  a  security 
for  money,  and  the  plaintiff  claims  subject  to  the  charge  (x), 
or  it  be  a  term  outstanding,  the  purposes  of  which  are  satis- 
fied (^).    If,  when  a  sale  or  encumbrance  has  been  made  of 
the  inheritance  of  lands,  the  purchaser  or  encumbrancer 
should  discover,  that  in  consequence  of  a  prior  sale^or  encum- 
brance his  enjoyment  of  the  property  is  likely  to  be  either 
wholly  or  partially  prevented  by  the  owner  of  such  prior 
title,  and  there  should  be  a  term  outstanding,  which -was 
created  before  such  prior  sale  or  encumbrance,  he,  by  obtain- 
ing an  assignment  thereof  to  a  trustee  for  him  to  attend  the 
inheritance,  might  secure  to  himself  the  enjoyment  of  the 
estate  during  the  continuance  of  the  term  at  least  (z).    And 

(/)  5  T.  R.  1 10,  note.  (z)  fVUhughby  v.'  Wilkmghhy, 

(u)  See    WUloughbp  v.   fVil-  i  T.  R.  763;    1  Jac.  R.  496; 

loughby^   1   T«  R.  763 ;    S.  C.  There  is  however  one  excq>ttoD 

AmbL  98Q.  to  the  propositioii  laid  d6wn  .in 

(x)  Doc  V.  Staple^  3  T.  R.  684.  the  text,  for  it  has  been  decided 

*  (y)    10  Ves.    360 ;   and    »ee  that  a  term*  of  years  -will  not 

Tiimerv.  Ric^mom/,  2'Vern.  81.  protect  a  purchaser  from  debts 
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hence  has  arisen  the  usual  practice  upon  purchases  or  encum- 
brances of  the  inheritance^  to  obtain  for  the  purchaser  or 
encumbrancer  the  assignment  of  any  terms  which  are  out- 
standingy  as  it  is  said,  to  attend  and  protect  it.    Now,  it  is 
obvious  that  the  indiscriminate  use  of  such  means  to  defend 
the  possession,  however  advantageous  in  the  instance  last 
alluded  to,  might  in  some  cases  be  made  the  occasion  of 
gross  injustice;  and  the  courts  of  law,  from  their  inabilty  to 
ascertain  the  motives  and  real  circumstances  of  the  case,  and 
above  all  from  the  positive  nature  of  their  rules,  could  not 
prevent  the  frequent  occurrence  of  the  evil.    This  court, 
however,  lends  it  assistance,  by  distinguishing  between  those 
cases  where  such  a  defence  ought  to  be  allowed,  and  those 
where  it  should  be  prevented,  and  which,  it  may  be  observed,, 
from  its  mode  of  proceeding  to  ascertain  the  truth,  it  is 
peculiarly  capable  of  doing.     In  the  former  instances,  it 
withholds  its  power  over  the  parties,  and  leaves  them  to  the 
event  of  a  trial  at  law  ;  whilst  in  the  latter,  it  interferes  to 
prohibit  the  use  of  that  accidental  advantage  which  a  term 
mav  afford.    But  such  an  interest  is  not  the  only  impedi- 
ment which  may  be  set  up  in  bar  to  a  legal  trial  of  the  right,, 
for  it  should  seem,  that  any  other  title,  by  virtue  of  which 
the  owner  might  obtain  possession  of  the  property,  as  a 
judgment,  statute,  or  recognizance,  would  be  an  obstacle  to 
the  plaintiff's  success  on  an  ejectment,  provided  that  it  was 
of  prior  date  to  the  claim  which  it  is  put  forward  to  defeat. 
And  it  seems  that  such  last-mentioned  titles,  although  they 
have  no  specific  duration,  and  even  although  they  should 
have  been  satisfied,  would  operate  as  impediments  to  pre- 
vent the  decision  upon  the  right  (a). 

It  is  a  maxim  in  this  court,  that  where  the  equities  are 
equal  the  party  having  a  legal  title  shall  prevail  (&).  And 
hence^  if  a  purchaser  or  encumbrancer  for  a  valuable  con- 
due  to  the  Crown.  See  King  v.  the  description  mentioned  in  the 
Smithy  reported  Sugden's  Vend,  text  was  formerly  more  particu- 
&  Purch.  Appendix.  arly  noticed,  with  reference  to  the 

(a)  Stanton  v.  SadUr^  2  Vem.     doctrine  of  tacking  encumbrances. 
30  ;  and  see  a  Vern.  159.    The         {b)  Strange,  240. 
subject  of  the  legal  securities  of 
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aidttrstioft,  Mtbeatf  notioe  of  ftny^  prior  chiiin,  should  hare* 
eoomuHH}  (fret  the*  legal'  estate  by  any  meanK  availabte*  at 
law>  this^  cowi  would  not  interfem  on  behalf  of  another  vMo* 
has  inatitated  legBi  ptbceedings  upon  an  intettn&diate  title; 
notwidifttanding  that' it  lisight  be  equally  good;  to  prevent  the' 
ftMtmerftoQi  defending  hia  possession,  by  setting  up  aifykgal' 
impediment  to  the  plaintiff's  ohtinii  even  although  it  should^ 
be  an  outstandings  satisfied  tierm(r).  Aivd  the  same  rule, 
doubtless,  governs  this  court- whenever  the  equities  of  die 
parties  are  equal>  OBnd  d  f^rtim,  where  that' of  the  plaintiff  at' 
law  is  inferior*  to  that  of  the  def^ndafnt.  And  here  it  is: 
worthy ofremark^ tba^a hon&Jide  pcrrcbaser or encumbrtmcet* 
with  notiee  from  ono  who  bad  none,  is  entitled  to  the  same 
equity  as  his  vendor  (d) ;  and  that  a  bonA  fidt  purchaser  or 
encumbrancer  without  notice  from  on«  who  had  notice,  \t- 
equally  flivour6d(€).  And  ^  it  seems,  that  if  a  bona  jUk  put^ 
chaser  with  notiee  weroto^ett  to  one  who  had  no  notice, 
who  8hoQldf-re*seU  to  another  who  had  notice,  this  court^ 
wcidd  not  interfere  in  the  manner  aHMed  to  tigatnst'such: 
third  party  (/V  And  it  should  also  bb  observed  that  thte' 
ooust  will  not  lend  its  aid  against'  af  party  in  possesion, 
wliere  the  equities  are  equals  although '  he  should  Itdt  Uit^' 
affetually  got  in  a  prior  legal  estate  to  prot^et'  it,  provided  \te 
has  a  better  right  to^caU  for'the  same  than  his  adversary  <^V 
But  the  cases  in  which  the  equity  of  thte  plaintiff  is  sape^ 
rior^to>  thitt  of 'the  defendant,  and  in  Which,  therefore,  any' 
legal  imftediment  to  the  plaintiff^s  right  would  b^ptoductite 
of  injustice,  ara'  those,  to  the  elucidation  of  which' all  the' 
foregoing  observations  have  tendi^d;  and' which' ftirm  the  diirect 
subject  of  our  present  inquiry^    And'faere  it'nlay  be  r&- 

(c)  Fincb  K.  103 ;  Ca*  Temp,  349 ;  S.  C,  Ca.  temp.  Talb.  187 ; 
Tdb.  69 ;  Ldgkion  v.  Leighton^  Sweet  v.  Souihcote^  a'B'ro.  C.  C. 
1  F.  Wtos-  671 ;  WmougKbg  v.     66: 

fFiOoughby,  1  T.  R.  763 ;  S.  C.  (f)  Ferrari  v.  Ckenj,  a  Vera. 

Ambl.  aSs ;  1  Jac.  tc  W.  396; .  384;  AmbL  313, 

1  Jac,  R.  196 ;  Bametf  v.  Luckett,  (/)  Harmon^  v.  Forth^  Prea 

and  Northfy  v.  Pearce^  1  Sim.&  Cha.  51. 

Sta.  419,490,  aod  the  cases  there  (g)  See  Wither  v«  Bodw^om^ 

cited.  9  Vera.  599 ;.  and  see  Mole  v. 

(d)  Brandfyn  v.  Ord,  1  Atk.  .Smithy  \  Jac.  &W.  665;  S.  C 
571 ;  Lowther  v.  Qnrlt&ih  3  Atk.  1  Jac.  R.  490. 


imi^^df  aa  we  baYO  befoDe  hinted^  tbat  the  mode  of  pro^ 
<>«ediQg  in  thi^  court  is  peculiady.  adapted  to  ascertaia  the 
relative;  claimA  of  the  parties,  whether  they  depend  upon  theic 
good  ffiitbt  thenatore  and  extent  of  the  conaideration,  or  the 
Agitice  whic^  the  defendant  may^  have  had  of  the  plaintiff^s 
cl|u]9*  The^^ usual  coureey  where,  one  comseives  himself  enc 
titled  to  the  possession .  or^  eofjoymentof  real  estate,  but  is 
awiure*  or  fe^irs,  that  some  legal  obstacle  will  be  set  up  by  his 
opytoneut»  which  may  postpone  or  virtually  defeat  the  attains 
ment  qC  his  right:  at  law,  is.  to  file  a  bill  in  this  court,  statiog 
his  .titl^  to  the  property,  wd  snggesttng  the  anticipated  im* 
p^^d^Wtn  wd  examining,  the  defendant  as  to  his  intention  of 
takixig  advantage  thereof^  whe&»  if.  the  plaintiff  should  es* 
tabjish  a  sufierior  claim  to  the  consideration  of  this,  court, 
by  showing  a  better  title,  or,  as  it  is  termed,  greater  equity- 
than  the  defendant^  either  from  the  defendant's  admission^ 
or  the.  testimony  of  witnesses,  and  the  defendant  should  ad^ 
mit  the  existence  of  a  legal  title  whereby  he  might  thwart  the 
plaintiff's  success  at  law,  and  should  not  deny  bis  intention  to 
avail  himself  of  it,ihis  court  w^ould  adoptmeansto  prevent  the 
lajtter/ron^.s^ttiog  up  such  impediment  to  the  fair  investi*- 
ga^o^  and  decision  in  a  court  of  law-  of  the  right  to  the  in^ 
hdijtance;  at  the  same  time  taking  care,  if  he  have  any 
pis^  claims,  chAfgiad  upoa  the.  estate,  whether  by  a  legal 
t^irm  or  other  .valid  seoarity,  that.the  same  remain  as  eff^c- 

tu4  encumbra^ce8  thereupoa  as  ii.ihe  possession  were  net 
changed  (h)^ 

It  is  perhaps  unnecessary  further  tQ  ei;emplifythe  prinn 
ciples  of  this  court's  decisions  as  to  its  compelling  the  sup- 
pression of  facts  or  claims  which  may  present  the  trial  of  the 
right  to  property ;  but  it  is  proper  to  advert  to  an  anomaly 
in  the  general  doctrine,  in  respect  of  which  the  determination 
of  the  court  does  not  depend  upon  the  relative  equities  of 
thepaf^^s.   Trom  tl^  nature  of  an  attendant  terpi,  which 

(&)  S^  .a .  At^v  ^.^4  i  ^  ^^*  ^'  Wadsworth,  1  Madd.  R.  i9f^ 
89;    13  Vfs.    298^;    Shcwen  y.     Crm  y.  Turrfl^  ^MaM.  179; 


3    Mffiv.    i67«    npte;     1  Jac.  &.W.  39$$.  1   Jac«  Ra 
i^;  ^73t  an4  ^<^^  v»  Hvfitifr,     19G ;   Bartuy  v*   Lwketty  apd 


there  citCi^;  Bofid  v*  Hopkififk    ^NJtfrMey  ,v.  Pf arcc»  1  Sim. 
1  Sch.  &  Refr.  413;  Armtagc     4^99  490,  sad  csMt  them  dlsd^ 
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it  will  be  reoMMbwed  is  held  to  accompany  tlie  inherit* 
aiiee,  and  every  right  and  interest  therein,  whether  by 
agieeraent  of  the  parties  or  by  operation  of  law,  this  court 
peroHts  it  not  to  be  used  against  the  owner  of  the  whole  or 
of  any  portion  of  the  inheritance ;  but  on  the  contrary,  con- 
siders that  every  part  of  the  ownership  thereof  should  in  its 
order,  design  and  proportion^  have,  according  to  its  extent, 
the  benefit  of  the  term ;  and  therefore,  that  when  dower 
arises  it  is  attendant  upon  that  interest  in  the  property  (t);  and 
that  after  a  conveyance  by  the  husband  of  the  inheritance  the 
tennis  still  protective  of  the  widow*s  estate  (A;).  If  however, 
upon  such  a  transfer  for  a  valuable  consideration,  the  pur* 
<^aser  should  obtain  an  actual  assignment  of  an  outstand*'' 
ing  term  of  a  date  anterior  to  that  of  the  marriage,  or  a 
declaration  of  the  trust  thereof  for  himself,  or  at  the  least, 
possession  of  the  deed  by  which  it  was  created,  this  couit 
would  refuse  to  interfere,  on  behalf  of  the  widow,  to  prevent 
his  setting  up  the  same  at  law  as  a  defence  to  her  claim ;  so 
that  upon  a  writ  of  dower,  although  sfie  might  be  able  to 
obtain  a  judgment  in  her  favour,  it  would  be  with  a  cesset  er- 
ecuiio  during  the  term  (/),  and  in  most  cases  therefore  in  de* 
feat  of  her  right  (m).  And  if  the  term  should  be  unsatisfied  it 
would  not  compel  him  to  accept  a  dischaige  of  the  encum- 
brance, with  the  view  of  assisting  her  to  obtain  her  dower  (n) : 
but  as  against  a  volunteer,  and  of  course  as  against  th^  heir, 
the  widow  would  be  entitled  to  have  an  outstanding  term, 
though  actually  assigned  to  him,  removed  out  of  the  way  of 
her  recovery  at  law  (o). 

It  remains  to  be  observed,  that  the  Judges  .in'  courts  of 
law,  in  order,  as  it  has  been  said,  to  prevent  a  just  title  from 
being  defeated  by  a  matter  of  form,  have,  in  some  instances, 

(t)  7  Ves.  577  »  ^  ^^^'  ^*  497*  5^7  >  S-  ^*  ^^  ^^^  ^4^  >  ^^  ^^ 

Ik)  7  Yes.  578.  Mole  v.  Smith,  i  Jac.  &  W.  665 ; 

(I)  See  flfood^  V.  £tfi^,  3  Biog.  S.  C.  1  Jac  R.  490. 

447.  (a)  HUl  V.  Adam,  a  Atk.  808 ; 

(m)    RaAiar  v.    Vaniebmdy,  Swannock  v.  lAford,  AmbL  6* 

Free.  Cha*  65;  S.  C.  i  Vera.  (0)  JFray  v.  WiUiamg,  Free. 

179*    356;    Show.    P.  C  69;  Cha.i5i;  S.C.  1  P.Wm8.i37; 

JVymi^  V.  WHliamiy  5  Ves.  130 ;  and  see  2  P«  Wms.  707. 
Mmmdrell  v.  Maiundrdlj  7  Ves. 
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directed  the  jury  to  presume  old  satisfied  terms  which  might 
otherwise  be  an  impediment  in  the  plaintiff's  way  to  have 
been  surrendered  (p).  And  we  cannot  avoid  remarking,  that 
although  where  it  clearly  appears  that  such  a  term  is  out- 
standing, no  such  presumption  would  be  made  (j) ;  yet  that 
this  doctrine  is  a  dispensation  with  the  interference  of  Chan- 
cery in  cases  where  the  ordinary  courts  aire  not  fully  com- 
petent to  decide.  There  not  being  any  mode  of  proceeding 
in  those  courts  equally  effectual  with  that  of  discovery  here, 
they  are  unable  to  determine  with  a  similar  degree  of  cer- 
tainty upon  the  relative  claims  of  the  parties,  but  found  their 
decisions  in  this  respect  upon  the  mere  negative,  that  no  term 
is  actually  proved  to  exist,  a  fact  which  seems  quite  inde- 
pendent of  those  principles  of  natural  justice  which  ought  to 
govern  a  case  of  this  description.  The  most  important  con- 
sideration'however  is  the  result  which  must  ensue  from  such 
a  doctrine  with  respect  to  the  security  of  property.  For  it 
seems  clear,  in  regard  to  such  as  had  already  been  conveyed, 
that  it  may  shake  many  titles ;  and  as  to  such  as  may  in 
future  be  transferred,  it  will  at  the  least  render  very  uncer- 
tain in  its  effect  that  ancient  resource  from  the  consequences 
of  fraud,  that  tabula  in  natifragio,  as  it  has  been  denominated, 
which  has  sometimes  been  considered  one  of  the  chief  be- 
nefits arising  from  the  administration  of  law  and  equity  in 
separate  and  distinct  tribunals  (r). 


(p)  See  Lade  v.  Holford,  Bull. 
N.  P.  110;  Doe  V.  SyboumCf 
7  T.  R.  3;  Doe  v.  Wright^ 
s  Baru.  &  Aid.  710 ;  Doe  v. 
HildeTf  2  B,  &  A.  782 ;  and  see 
Hillary  v.  Waller,  12  Ves.  239, 
and  cases  there  cited. 

(9)  Goodtitle  v.  Jones,  7  T.  R, 
47 ;  Doe  V.  Scott,  1 1  East,  478. 

(r)  See  6  Ves.  184 ;  2  Jac.  & 


W.  158.  This  Court  might,  how- 
ever, in  a  clear  case,  presume  a 
surrender,  see  Emery  v.  Grocock, 
6  Madd.  54 ;  but  it  will  be  ob* 
served,  that  it  has  the  means  of 
ascertaining,  in  the  first  place, 
whether  such  a  presumption  would 
^  injurious  to  the  just  rights  of 
either  party,  and  that  it,  of  course, 
act9  accordingly. 


V 
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TREATISE, 


ifC, 


BOOK  THE  THIRD. 

OF  THE  CONCURRENT  JURISDICTION. 

yV  HATEVER  system  of  laws  fmmaa  rinlity  may  devise  for 
the  reguktion  of  profteity,  it  is  appefent  tiiat  the  same 
mast  in  so«ae  instanoes  be  auliject  ia  thair^dperattoii  to  be 
frualrated  by  ingetttti(y>  err^  ignorance,  or  flntsfertune,  if 
sought  to  be  literally  applied.  This,  however,  is  vtot  otlemipted 
OT^  in  our  coarts  of  kw ;  for  the  petulkr  etfoomstanees  of 
tiie  ease  ate  tiiere  allowed  to  a  great  -extent  to  1i«v«  their  Jbae 
weight;  and  the  remedy  there  is  also,  in  an  eminent  degree^ 
apportioned  to  the  merits.    But  such  a  mode  of  administer*' 
ing  justice  in  the  spirit  of  e^ity  has  its  liaiits ;  for  the  general 
interests  of  society  require  that  the  ndes  relating  to  the-  ac- 
quisition and  enjoyment  of  property  should  be  asceHaiAed, 
wd  that  the  -modes  of  attaining  or  defending  every  asan's 
civil  lights  should  be  fixed.  Some  oases  then  arise  in  whick^ 
notwithstbndiog  such  libendity  of  interpretation,  the  rales  of 
the  conuaMW  law  eoold  BOt  be  administered  without   the 
chtace  of  great  tacoBvenience  and  hardship  to  individuals, 
and  others,  in  which  t!hey  cannot  be  applied  at  all.    It  Would 
be  as  impossible  to  establish  a  tribunal  which  should  fully 
compensate  the  defect  in  the  power  of  those  courts,  and 
should  not  be  arbitrary,  as  it  would  be  to  confer  it  upon  them 
at  once  with  a  similar  restriction ;  but  the  singular  constitu- 
tion of  the  court  of  Chancery,  as  regards  its  means  of  reach- 
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ing  the  truth,  and  of  affording  preventive  as  well  as  distribu- 
tive justice,  enables  it,  although  its  rules  when  established 
are  considered  to  be  as  invariable  as  those  of  the  courts  of 
law,  to  embrace  within  its  authority  many  cases  to  which 
tbeir  power  does  not  extend,  or  in  which  they  are  unable  to 
give  adequate  or  complete  relief.  Hence  the  origin  of  the 
coocurrent  jurisdiction  of  this  court:  and  although  it  may  at 
first  occur  that  this  term  is  inaccurate,  it  will  not  appear  so  to 
be,  when  the  same  is  considered  with  reference  to  the  principles 
of  the  courts  of  law,  as  well  as  to  their  practice.  There  are 
ondottbtedly  two  senses  in  which  its  meaning  may  be  under- 
stood, first,  in  that  which  is  most  comprehensive,  as  appli- 
cable to  the  cases  in  which,  according  to  the  principles 
adopted  in  those  courts,  they  would  admit  a  remedy,  but 
Aeir  inflexible  modes  of  proceeding  will  not  allow  them  to 
extend  it ;  and  secondly,  in  its  more  limited  sense,  as  refers 
riUe  to  the  instances  in  which  relief  may  actually  be  had  at 
law. 

As  it  is  our  purpose  to  investigate  in  detail,  though  briefly^ 
ihe  several  subjects  of  this  part  of  the  Chancery  Jurisdiction, 
tre  shall  not  anticipate  such  inquiries  by  any  attempt  to  de- 
fine in  this  place  Ihe  several  grounds  upon  which  tiiis  court 
exercnses  a  concurrent  authority.  It  is,  however  to  be  re- 
marked, that  our  observations  on  this  jurisdiction  refer  only 
to  the  superior  temporal  and  spiritual  courts ;  although,  as 
for  the  most  part,  justice  is  admini^ered  upon  the  same  prin- 
ciples throughout  the  kingdom,  this  court  may  be  regarded  as 
holding  a  collateral  authority,  to  a  certain  extent,  with  the 
courts  of  a  liouted  and  inferior  description. 
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PART  THE  FIRST. 

O-F   THE    PECULIAR    MEANS    OF    ADMINISTERING     ' 

JUSTICE. 

sAs  the  concurrent  jurisdiction  is  here  understood  in  the 
most  comprehensive  of  the  senses  to  which  the  term  has  been 
applied,  the  first  question  which  naturally  arises  relates  to 
the  means  by  which  this  court  is  enabled  to  exercise  an  au- 
thority so  extensive.  It  is  to  be  premised,  that  independently 
of  the  modes  of  obtaining  discovery  from  a  party,  and  evi^- 
dencefrom^ 'Witnesses,  whether  de  bene  esse,  or  in  perpetuation 
of  testimony,  or  in  the  ordinary  prosecution  of  a  suit  in. this 
court,  there  are.  certain  modes  of  proceeding,  upon  which  part 
pf  the  jurisdiction  now  under  contemplation  is  founded.  The 
modes  of  proof  and  of  trial  here  adopted  are,  as  to  such  part 
of  the  same,  of  general  application;  but  that  of  course  is  not 
the  case  with  regard  to  its  means  of  relief.  There  are  instan- 
ce/a in  which  the  interference  of  this  court  is  peculiarly 
founded  upon  its  ability,  through  the  medium  of  certain  ex- 
tra-judicisd  proceedings,  to  administer  relief  more  adapted  to 
them  than  that  which  could  be  obtained  at  law.  And  it 
seems  desirable  to  advert  thereto  in  the  first  place,  and  at  the 
same  time  to  treat  briefly  of  those  instances  in  which  these 
peculiar  modes  of  relief  are  applied,  leaving  until  afterwards 
the  numerous  cases  in  which  this  court,  through  the  medium 
of  its  various  proceedings,  whether  of  a  general  or  of  a  par- 
ticular nature,  or  by  a  combination  of  them,  is  enabled  to 
ascertain  the  real  state  of  the  case,  and  to  afford  relief  better 
adapted  to  the  circumstances  thereof,  or  given  in  a  more 
satisfactory  manner  than  that  which  might  be  obtained  at 
law. 

The  peculiar  modes  of  proceeding  by  means  of  which  the 
court  of  Chancery  is  enabled  to  extend  relief  in  cases  not 
within  the  reach  of  the  courts  of  common  law,  are  of  two 
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kinds :  the  one  is  resorted  to  in  certain  instances  for  the 
purpose  of  administering  distributive  justice;  the  other,  for 
the  prosecution  of  injury.  And,  as  the  manner  in  which  such 
relief  is  afforded  arises  from  those  modes  of  proceeding,  they 
must,  for  the  sake  of  clearness,  be  adverted  to,  although  in 
strictness  they  are  mere  matters  of  practice. 


CHAPTER  THE  FIRST. 

OF    THE    PECULIAR     MEANS    OF    ADMINISTERINCT 

DISTRIBUTIVE   JUSTICE. 

1  HE  peculiar  means  by  which  this  court  is  enabled  to  afford 
distributive  justice  are  by  certain  proceedings,  introductory^ 
and  in  a  manner  assistant,  to  its  own  decisions,  and  by  cer- 
tain modes  of  effectually  conferring  its  own  measure  of  relief, 
which  may  be  considered  to  consist  in  making  references  of 
matters  to  Masters  in  Chancery,  in  the  directing  of  trials  or 
issues  to  courts  of  law,  and  in  execution  of  its  own  decrees. 


SECTION  THE  FIRST. 

OF    REFERENCES    TO   MASTERS. 

This  kind  of  direction  is  adopted  by  the  court  for  the  pur- 
pose of  satisfying  its  own  conscience^  where  itfeels  difficulty  or 
inability  to  afford  relief  without  some  preliminary  information, 
the  attainment  of  which  by  the  court  itself  would  be  ex- 
tremely inconvenient,  and,  in  many  instances,  incompatible 
tvith  its  general  duties.  The  Masters  are  subservient  to  the 
court  in  a  great  variety  of  instances,  but  the  nature  and  ex- 
tent of  their  office  will  be  sufficiently  apparent  from  the  state- 
ment, that  references  are  made  to  them  to  take  accounts 
which  may  be  necessary  in  the  progress  of  a  cause,  and  fre* 

u  3 
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qucHdy  to  investigate  the  claims  of  persons  upon  the  property 
itk  sttiti  and  in  due  time  to  satisfy  such  as  may  be  admitted; 
to  examine  the  title  to  estates,  and  to  settle  coaveyances  i;.to 
make  sale  of  property^  and  to  inquire  into  the  piopriety  of' 
granting  lease%  felling  timber^  or  making  repairs ;  and  to  ap- 
point new  trustees  of  property,  guardiana  of  infants,  and  comr 
mittees  of  idiots  and  lunatics  (a).  And  for  the  purpose  of  facili- 
tating inquiries  which  it  may  be  thought  expedient  thus  to 
tefer,  and  of  rendering  them  more  effectual,  the  Masters  may 
be  empowered  to  examine  witnesses^  or  even  parties  to  the 
cause,  upon  interrogatories.  This  extra-judicial  mode  of  in- 
vestigation is  of  very  great  advantage,  not  only  as  the  means 
of  relieving  the  court  itself  from  the  performance  of  burthen- 
some,  and  sometimes  inconsistent,  duties,  which  are  never- 
theless necessary  to  the  administration  of  justice,  but  as  the 
means  of  enabling  it  to  extend  the  benefits  of  its  jurisdiction 
to  a  much  greater  variety  of  cases.  And  upon  the  Master's 
reports,  where  a  reference  has  been  thought  necessavy^  if  the 
conscience  of  the  coort  be  satisfied,  it  will  make  its  final 
decree. 

Before,  however,  we  proceed,  it  may  be  reonrked,  tiuit  tkt 
duties  of  the  Masters  are  often  of  the  heaviest  deaeripliott 
that  any  persons  concerned  in  the  administration  of  justice 
are  called  upon  to  perform.  In  this  commercial  coniitiy^ 
matters  of  account,  for  instance,  are  carried  on  between  par- 
ties to  an  extent  which  would  be  hardly  credited,  without 
actual  demonstration^  and  frequently,  until  that  period  arrives 
when  the  affairs  of  one  or  more  of  the  parties  have  become 
80  involved  that  they  themselves  are  wholly  unable  to  ascer- 
tain the  extent,  or  even  the  nature  of  their  own  relations. 
And  without  pretending  to  convey^  by  way  of  example,  more 
tbaq  a  geperal  notion  of  the  difficulty  of  their  duties,  it  may 
h%  further  mention^d^  that  in  this  and  other  instances  a 
Master  may,  in  the  course  of  the  references  piade  to  him  in  a 
single  suit^  be.  expected  to  decide  in  the  first  instance  upon 
numerous  claims  to  property  which  are  brought  in  before  him^ 
n^any  of  which  m»y  be  co]]jiicting.    And  with  respect  to  the 

(a)  See  First  Report  of  Com-     luments  of  the  officers  of  the  courts 
miasioners  appointed  to  examine     of  justice,  p.  lo. 
into  the  duties,  salaries,  and  emo- 


unfair  ecRnpanfon  whkk  has  so  frequaitly  been  made  be<^ 
tweea  tlie  escpedittea  with  which  proceedia^  are  caniad  on 
at  law  andi  ia  equity,  it  here  deserves  ixytace,  that  eaek  of 
Buoh  dtaims^  ia  ma&y  instanctSi  woald  iaditidually'  affcMrd  the 
subject  of  an  aetion  at  Iaw«  And  therefore^  in  iastitutiiig 
the  eomparison  albded  to  it  should  be  remesab^^d^  that  in 
the  one  lastanee  the  adjudication  is  made  upon  a  sin^ 
donaud^  which  from  the  rules  of  the  oourts  of  law^  and  in 
order  that  the  case  may  f4U  withia  their  cogniaance,  sniBt  be 
well  defined  and  capable  of  veady  proof,  whitst  ia  the  oihef 
it  is  made  upon  the  whole  subject,  and  comprebendB  the  set^ 
tlement  of  the  mutual  rights  of  all  partiee  concemed,  what' 
ever  may  be  their  numbec 


SECTION  THE  SECOND. 

OF   TRIALS   AND     ISSUES     DIRECTED    TO   THE    COURTS   Olf 

LAW. 

I N  certain  cases  questions  of  legal  or  equitable  title,  of  law  or 
of  fact,  may  be  put  in  issue  in  the  course  of  proceedings  in  equity, 
of  so  important  a  nature  that  this  court  wiQ  not  venture  to  de^ 
termine  them  (b) ;  but  acknowledging  the  superior  authority 
and  knowledge  of  the  common-law  Judges  on  a  point  of  law, 
and  admitting  the  advantages  of  a  trial  by  jury  in  deciding  a 
question  of  fact,  will  direct  a  trial,  or  an  issue  for  a  deter- 
minatioa  of  the  matter.  Now  the  point  which  thus  occurs, 
may  either  be  the  proper  subject  of  a  trial,  or  it  may  be  a 
mem  question  of  law,  or  of  fact.  In  the  former  instance^  tiiis 
court,  upon  the  consent  of  all  parties,  will  direct  (c),  and  where 
there  is  no  such  acquiescence,  will  sometimes  allow,  an  oppor- 
tunity {d)  fbr  an  action  to  be  brought  to  try  the  question  at 

(^)  8  Vcz.  536;  a  Jac.  &  W.         (rf),    See   Fmkes    v.     Chadd, 
497,  et  i€^»  Dick.    576  ;    Fanvicl   v.    iieiW, 

(c)    Dick.    164 ;    Ryder     v.     6  Madd.  7 ;  Humphreys  v.  HoUisy 
Bentham^  1  Vez.  543 ;  Attorney'      1  Jac.  R.  73- 
General  v.  Benlham^  Dick.  277. 

u  4 
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law :  in  the  latter,  it  will  without  concurrence  either  give  the 
necessary  directions  for  bringing  a   case  under  the  consi- 
deration of  the  Judges  of  a  court  of  law  (e),  and  if  desirable^ 
in  the  first  place  refer  it  to  a  Master  to  settle  the  form  iq 
which  it  shall  be  submitted  (/) ;  or  the  fact  to  be  ascertained^ 
being  alleged  to  have  been  the  subject  of  a  wager  between 
the  parties,  which  though  a  fiction,  is  admitted,  will  in  that 
shape  cause  it  to  be  offered  to. the  verdict  of  a  Jury(g). 
With  respect  to  the  case  of  an  actual  trial  being  directed, 
there  is  one  instance  to  which  we  shall  specifically  advert  on 
account  of  its  importance,  and  because  it  is  illustrative  of 
another  subject  which  we  have  formerly  discussed.    Where 
a  person  who  has  a  legal  title  to  real  property  is  unable  ta 
make  the  same  available,  in  consequence  of  some  impe- 
diment which  his  adversary  inequitably  throws  in  the  way  of 
his  proceeding  at  law,,  this  court,  as  we  have  seen,  will 
restrain  the  party  from  making  use  of  such  an  accidental 
advantage ;  and  we  have  now  to  observe,  that  it  will  suspend 
its  own  proceedings,  in  order  that  a  trial  may  be  had ;  and 
that  if  the  plaintiff  succeed,  it  will  thereupon  afford  him  such 
equitable  relief  as  may  depend  upon  the  legal  right  (A).    Jn 
the  case  of  an  issue  upon  a  point  of  law,  it  is  brought  before 
the  common-law  Judges  on  a  demurrer ;  and  if  speed  be  re- 
quired, a  consilium  is  obtained  for  that  purpose.      If  the 
question  be  a  matter  of  fact,  after  issue  is  joined  upon  the 
wager,  the  proceedings  are  the  same  ordinarily  as  upon  an 
action  at  law ;  but  this  court  will  take  upon  itself  to  appoint 


(e)  Ashburnham  v.  Kirkhall, 
Dick.  73 ;  Bliss  v,  Collins, 
4  Madd.  329.  See,  however, 
Parsons  v.  Parsons^  5  Ves.  578. 

(/)  Ceal  T.  Askursty  Dick. 
474 ;  Bliss  V.  Collins,  4  Madd. 
229;  S.  C.  1  Jac.  &  W.  426. 

(g)  8  Atk.  320 ;  9  Ves.  165 ; 
1  Swanst.  392,  note.  As  to 
the  difficulty  which  would  arise 
where  infauts  are  concerned, 
see  Hawkins  v.  Luscombe,  2 
Swanst.  375. 


(h)  Dormer  v.Fortescuej^Atk* 
284 ;  Garnons  v.  Barnard,  GwilL 
1462;  S.  C.  7  Bro.  P.  C.  110; 
Toml.  Ed,;  Foxcrqft  v.  ParriSf 

5  Ves.  221 ;  6  Ves.  89;  13  Ves, 
298;  Bond  V.   Hopkins,  I   Sch. 

6  Lefr.  413;  Jones  v.  Janes^ 
3  Meriv.  161 ;  Armitage  v.  Wads'- 
worth,  1  Madd.  R.  I89;  Craw 
v.  2>rrc//,  3  Madd,  179, 
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the  place  and  time  of  trial  (t),  and  in  some  instances  to  de-^ 
termine  vrhat  evidence  shall  thereupon  be  produced  or  sup- 
pressed ( k),  and  if  it  seem  necessary  to  the  attainment  of 
justice^  will  require  documents  in  the  possession  of  any  of 
the  parties  to  be  produced  at  the  trial  (/)«  &nd  even  the  plain** 
tiff  or  the  defendant  to  attend  to  be  examined  (m)*  And  by 
a  similar  device,  it  may  be  noticed,  a  question  of  equitable 
title,  by  its  being  put  in  a  form  familiar  to  a  court  of  law, 
is  often  rendered  the  subject  of  legal  investigation  (n)« 

There  is  one  instance  in  which  this  court  will  never  grant 
relief  without  an  issue,  and  which  therefore  deserves  par* 
ticular  observation.  It  is  upon  a  question  of  fact  as  to  the 
execution  of  a  will  of  real  estate ;  for  it  has  been  said  that 
Chancery,  if  the  heir  require  the  question  as  to  its  validity 
to  be  determined  by  a  Jury,  will  never  set  aside  such  an  in- 
strument, as  we  shall  hereafter  see  it  has,  under  certaia* 
circumstances,  the  power  •  virtually  to  do,  without  an  issue 
demavit  vel  non(p).  This  court,  although  at  law^  as  already 
intimated,  the  testimony  of  one  of  the  proper  number  of  sub- 
scribing witnesses  is  held  su£Gicient  to  prove  the  due  ex- 
ecution of  such  a  will,  nevertheless,  in  its  own  proceedings 
supports  the  doctrine,  that  the  heir  has  a  right  to  the  neces- 
sary proof  from  every  one  of  those  whom  the  statute  haa 
placed  about  his  ancestor  (p) ;  and  accordingly  requires,  upon 
an  issue,  which  it  regards  as  part  of  its  own  proceedings  (j). 


(i)  3  Atk.  546 ;  1  Vez.  30 ; 
Bearblock  v.  Tyler^  i  Jac.  &  W. 
485;  Antroliu  v.  £.  I.  Comp, 
5  Madd,  3 ;  and  see  Askew  v. 
GreenhoWf  2  Price,  £xch.  R. 
314,  n.     . 

{k)  See  Palmer  v.  Lord  AyleS' 
buryf  15  Ves.  29 J;  Corbet t 
V.  Corbeit,  1  Ves.  &  B.  335; 
18  Ves.  336,  337  ;  Ex  parte 
bister^  1  Buck.  B.  R.  234; 
Marsh  v.  Sibbald,  a  Ves.  &  B. 
375;  1  Swanst.  40;  White  v- 
lAsky  3  Swanst.  342. 


(/)  See  Marsh  v.  Sibbald, 
2  Ves.  &  B.  375 ;  Pindar  v. 
Smithy  6  Madd.  48. 

(m)  1  Swanst.  40 ;  Ex  parte 
Dister^  Buck,  B.  C.  234  ;  and  see 
Howard  v.  Braithwaite^  1  Ves* 
&  B.  374;  Gardiner  v.  Rtmet 
4  Madd.  S36;  De  Tastet  v. 
Sordenavey  1  Jac.  R.  516. 

(n)  1  Swanst.  391  »n. 

(0)  11  Ves.53;  19^68.500; 
see  Pindar  v.  Smithy  6  Madd.  48* 

(p)  4  Burn  Eccl.  Law,  93* 

(y)  19  Ves.  509, 


that  qU  the  i?Uiie98€»  theteto  shoidA  I^.  ex«iaiMd(»)>  imlMt 
th«  heir  itM^vldadoMtthcrfaet  (0^  orwe^etht  ptoef  ttieveQC(Of 
«i  AoNiU  lefttse  en  i8aiM(u)».eff  %  i^knmn  slioeU  be  dendi^ 
iosftiie,  or  ^biedk  (o^),  of,  enleae  perhay e^  tim  wU  ik^M 
htt  oely  f  drlially  ie  qtiQ9*ioii(jf> 

Aatbetrklof  a.kgeltMllle8eftiwlorbQ4m<^ed  mpeaccnn 
eeoi^  or  elTowed  upon  ea  appeienl  jigbl  {z\  ijie  imeetigetiem 
^  whaeh  will  conduce  U^  e  j^ek^^dfecieieft  m  thia  coivrt ;  vlelaA 
an  issue  o£  bir  or  ef  feet».  althmgh  aot.  a  coiapiilAoeji  pK^ 
eeedyag^^e)*  is  diiected  lb«  tbe  satialactioA  of  itaovAcon- 
8cimer(2rX  ift  iaitt)4  to  be  expected  that  thNacmvti  wU  giitt 
that  eupciialeiideDoe  ia  tfa^fonMr  eaea  which  wie  heire  eeen 
it  will  iflt  the  ktter<c>  Bak  ikune  is  a  sliU  mere  madnA  die« 
tiadifm  ki  rehAion  thonto^  in  ooaeeqvenee  ef  the  eaa.pMH 
eecdiag  bni^  thua  in  a  mamier  iadhspeedent  off  thNk  ceMly 
and  the  othecv  ^  it were^assialanli to  it :  tat,  aa  iath^  oaeftei 
anactaaltiiel  apoa  a  legal  li^t^  imtft  thai  be  aaQentaiDedia 
the  pfaaotiffV  fajrow  he  hath no« daim  to  reUeC  in  thiacMMrt^ 
and  aa  tt  the  inatanee  of  en  iaene^  the  obJMt  ia  mere^  to 
satisfy  itft  eoneetenoe ;  if  a,  new  trial  be  deaire^^  ift  maei  ha 
aM^fc  in  the  fumer  caaa  ia  the  oonri  where  the-  judgmcaAc 
waa  gi^en^  iatha  letteF  easaiathat  fiKm,  wfaiek  the  iaeae  waa 

diwcted(«iX 
Otte  lasiie  is  not  necesearily  comlnaaam,  for  if  tha  eoA^ 


(r)  See  BootU  v.  Blundeli, 
ig  Yes.  494;  S.  C.  Coop.  136. 
but  see  2  Bro.  C«  C.  504. 

(«>  Aymfy  Y.  Reedy  Dick.  349. 

(0  igVes.  509. 

(tt)  Jackson  v.  Barry ,  s  Cox  R. 

(x)  19  Ves.  505.  509;  and  see 
Stcdmore  v.  Padmore^  Dick.  589 ; 
and  Lord  Carrington  v.  Pc^ne^ 
5  Yes.  404. 

(y)  19  Ves.  505. 

(;^)  See  ^Meriv.  171*,  and  cases 
above  cited. 

(a)  Gorrfmfr  V.  Aotve,  4  MTadd. 
336;  but  see  DMi.  57^« 


(b)  2  Atk.  320;  9  Yes.  165; 
1 1  Yes.  52, 53 ;  1  Swanst  392,  o.; 
J^m  y.  BowrefMmy  rep«  3  Swanst 
241  y  D.;  JVorsMH  V.  3ioirmUi 
4  Yes.  769;  £/!(ieA:ftsfwv.  JeptoM, 
17  Yes.  473 ;  S.  €•  ft  YeSi  &  B* 
359 ;  and  3  Swanst  132 1  t  Jae. 
&  W.497;  1  Tum.R.  142. 

(c)  See  3  Meitv.  171,  172; 
and      Ex    tforte    Kensingtwt, 

v/00p«  90. 

(rf)  Dick.576 ;  E» parte  Barker^ 

1  Cox  R.  418 ;  Carstttirs  v.  Siein^, 

2  Rose  B.  C.  178;  Coop.  97; 
1  Jac.  R.  93, 


scieiiGe  of  tbis  eourt  be  not  sali^fieA  by  the  resQlt^'  it  will  seacl 
the  question  back  to  law,  though  generally  to  anolber  trin 
biuHd  (^V  Ib.  the  iMtonoey  howe▼er^  of  m  Mtioa,  up«i  a 
legal  tiile^  tUa  ooitft  will  BQt»  it  afpeac8>  eondiida  the  pex4 
ties  iip€«  cot  trial  (/) ;  wbereaa»upoiiaa  Qidiaary  qaertioiief 
law  or  of  feet»  oc^m  it  nay  be  obetsved^^^eqiiiiftablt  titto^il 
will  sometimee  nake  a  decree  witboal  ajay  iseue  at  aH  (g)*  Id 
some  iaataiMM,  tUe  eomt  witt  dkreel  the  otigtiwdl  Muate  be 
tried  at  bat  (&^  and  in  «tbf  vi^  wiU  directrix  toi  ht  tried  agaWi 
e^bec  at  bar»  oc  at  nisi  pri9a^  a£kei  n  tiial  eC  the  iaaae^  «* 
bar  (t)  I  sad»  us  caaea  of  gre^  ioif  ertanee^  will  dirael  the  daw 
trial  in  such  a  case  withooi  aeCtiBg  aside  ibe  fenoes  ^ei<* 
diet  (A) :  and  it  is  particularly  to  be  remarked,  that  three  suo 
cessive  trials  of  an  issue  have  frequently  been  directed,  and 
that  even  a  fourth  has  been  granted  (/)•  In  conclusion, 
where,  in  cases  of  action,  this  court  has  been  induced,  from  the 
concurrence  of  the  parties,  to  give  similar  directions  to  those 
which  are  usual  upon  an  issue  (m),  they  afford  no  reason  why 
the  application  for  a  new  trial  should  be  made  to  this  court(ii), 
and  that  if  the  defendant  should  afterwards  refuse  to  proceed 
at  law,  it  cannot  compel  him  so  to  do ;  although  it  appears  that 
in  the  case  of  an  issue^,  if  either  party  should  be  guilty  of 


(e)  Trent  v.  Hanmng^  lO  Vcs. 

495- 

(/)  1  Vez.  29;  Lord  Barling' 

ton  v.  Bowes^  1  Eden  R.    S70 ; 

1  Swanst  392,  n. ;  3  Swanst« 
345  ;  Carrifigton  v.  Jones,  2  Sim. 
fc  Stu.  135;  1  Tarn.  R.  14a; 
East  Ind^  Comp.  v.  Bazettf  1  Jac. 
R*  91.  As  to  prodoctioa  of  the 
Jadge's  Qotea  on  motk»  in  Chan** 
eery  for  a  new  trial,  sea  AMon* 
6  Madd.  58. 

(g)  I  Swanat.  391,  392,  n.; 
and  see  Blackburn  v.  Jepson^ 
17  Ves.  473 ;  S.  C.  2  Ves.  &  B. 
359 ;  "3  Swanst,  132  ;  Muddle  v« 
Fry,  6  Madd.  270 ;  Short  v.  Xce, 

2  Jac.  &  W.  464. 

(h)  3 , Atk.  546 ;  1  Vez.  30. 


(t)  1  P.  Wms.  212;  9  Atk. 
320;  1  Vez.  28;  Warden  and 
Minor  Canons  of  St.  Paul  ▼• 
Morris,  9  Ves.  155 ;  ib.  165. 169* 

(k)  Baker  v.  Hart,  1  Ves.  a0? 
S.  C.  3  Alk.  542. 

(/)  4  Ves.  206;  and  see  Lmi 
Sherborne  v.  Naper^  rq)orted  ia 
note;  aod  &  C.  3  Ridgw.  P.  C 
324;  CokeM  V.  Farewell,  3  P« 
Wms*  563 ;  S.  C.  1  Swanst.  390^ 
note;  Faukwberg  v.  Pierce, 
AmbU  210  s  Cleeve  v.  Gascoigne, 
Ambl.  323 ;  Pemberton  v.  Pent' 
berton,  13  Ves.  290. 

(m)  3  Meriv.  171. 

(n)  Ex  parte  Kensington, 
Coop.  g6. 
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and  in  so  doing  we  shall  in  each  instance  briefly  consider  th^ 
doctrines  of  this  court  in  relation  to  the  subject,  before  we 
notice  the  nature  and  mode  of  execution  of  the  decree.  The 
subjects  which  we  propose  so  to  treaty  with  the  view  more 
particularly  of  pointing  out  in  this  place  the  manner  in  which 
this  court  affords  relief  thereupon,  relate  to  the  limits  and 
division  of  real  property,  and  may  be  discussed  with  re^ 
ference  to  the  boundaries  of  land,  the  partition  of  estates  and 
dower. 

I. — OF   COMMISSIONS   TO  ASCERTAIN    BOUNDARIES. 

There  appears  little  doubt  that  the  jurisdiction  of  this 
court  on  the  subject  of  boundaries  had  its  origin  in  the  con- 
sent of  the  parties  (p) ;  and  it  is  equally  probable  that  its 
power  was  therefrom,  by  any  easy  transition,  extended  to  the 
cases  in  which  the  parties  were  imder  particular  relations, 
and  upon  which  one  of  them  could  show  an  equitable  claim 
to  its  consideration  (q).  It  has,  however,  been  established, 
in  the  case  of  the  lord  of  a  manor  and  his  copyholder  (r), 
or  of  an  ordinary  landlord  and  his  tenant  (s),  in  which,  from 
the  relative  interests  of  the  parties,  there  is  a  kind  of  tacit  or 
implied  consent,  that  at  the  end  of  the  tenure  each  shall  have 
what  justly  belongs  to  him,  and  in  which  the  confusion  of 
boundaries  must  be  s<ipposed  to  have  arisen  from  the  negli- 
gence of  the  party  in  possession,  whose  duty  it  was  to  preserve 
them  distinct,  that  if  the  latter  should  for  his  own  convenience 
have  removed  the  landmarks  by  which  the  property  of  his 
lord  were  distinguished  from  his  own,  an  obligation  or  equity 
would  attach  upon  him  in  case  the  boundaries  should  be  for- 
gotten, that  he  should  be  compelled  to  repair  the  injury  which 
he  has  occasioned  (0-  And  it  seems  to  be  a  general  rule, 
that  wherever  confusion  of  this  kind  has  arisen  from  miscon*- 


(p)   2   Cox  R.  362 ;    1  Bro.         (s)  Attorney -General  v.   Ful- 

C.  C,  41.  lert(m,  2  Ves.  &  Bea.  263 ;  Waiis 

(^)2CoxR.36o;2Meriv.4l7.  v.   Parkinson,   2    Weriv.    507; 

(r)  Duke  of  Leeds  v.  Earl  of  S.  C.  1  Swanst,  g. 
Strafford,  4  Ves..  180;  and  see         (0  4  Ves.  185;  6  Ves.  293. 
Rous  V.  Barker,  3  Bro.  P.  C.  180. 


go*  coNcuRHBiit  jvmsDicTioN :         [Baokg. 

iflvct  on  the  part  of  a  defetidatit,  vt  of  those  «ndeir  vhom  he 
"derires  his  title,  and  the  phcmtiff  is  so  situated  as  to  have  a 
jvM  ri^  to  complaifi  thereof,  and  it  is  incumbent  upon  him 
to  co-operate  in  ascertakimg  tSie  boundaries^  this  court  wifl 
tend  Its  lassistance  in  compeHmg  faim  so  to  do  (:r).  iThancerjr^ 
ttererthdess,  does  not  affect  to  nsmp  any  legal  powers ;  and 
tlierefore,  the  circumstance  of  a  confumon  of  boundaries  fur- 
iftishes  per  se  no  ground  for  its  interposition  (if) :  and  it  has 
indeed  been  said  that  it  is  necessary,  in  order  to  induce  its 
interference,  to  show  clearly  that  the  boundaries  cannot  other- 
wise be  foand  (z).  Certain  it  isy  faowerer,  tiiat  this  court  will 
not  afford  relief  between  two  independent  proprietors  (a)> 
whBtB  tlie  land  is  not  in  disffate ;  for  it  wbuld  be  miaUe  to  in- 
^iemnify  the  one  oat  of  the  estate  of  the  ^her(ft).  And  it 
fbllowa  that  if  the  right  of  the  plaiotiff  to  the  land^  in  licspeot 
of  wtUdi  Im  ektmsy  is  not  admitted,  or  has  not  beeti  prmonsiy 
eatabUitMed  at  law,  he  wiH  be  left  to  his  legal  remedy  (c).  But, 
if  ibbat  difBcnlty  ahovM  iM  intenrene,  and  the  paartics  shoidd 
preUx  to  bttveilie  qnestieii  as  to  the  extent  of  theJandto  Wkidk 
tbey  ttay  be  ffespedrrely  entitled  decided  at  law,  this  courts 
npon  a  note  given  by  each  pa^ty  to  l!fae  other  of  the  extent 
which  he  claboa,  would,  it  seemsi  entertain  a  snit  for  the  par- 
pottt  of  giiring  Tobef  upon  an  iasne  to  be  directed  to  a  court 

It  lemains  only  to  be  observed  on  this  subject,  Aatthemeani 
of  reliof  in  oaaes  where  this  court  undertakes  itself  to  settle  the 
boundaiaes,  is  by  lihe  appointment  of  Oommissioneirs  to  ascer- 
tain and  set  tbem^oat^by  metes  and  bonnds,  and  if  they  shall 
BOt  beaUeto  distingnJahlhe  same,  to  aji^ortion  lands  of eqtMd 
ndae^toanaikegood  the  deficiency  of  those  die  bonndaties  of 


X^  1  Jtc.  &  W.  49a. 

(y)  a  Csa  R.  360;  a  Hmv. 

418. 

(z)  1  Jac.  &  W.  491 . 

Xa)  See  WtBer  v.  fFarmifigton, 
1  Jac.  &  W.  484. 

'<*)  Wake  V.  ComferSf  it  Cox 
R.  360 ;  Si.  Luke  t.  8t,  Leonards, 
1  Bf<s€.C.  40^  S.  C.  under  title 
Jtkins  V.  Hatton,  2  Anstr.  366 ; 


Waring  v.  Ae^^OfN,  Die*.  550  ; 
Speer  v.  Crmtler^  1  Merit.  410* 

(c)  Chapman  v.  Spencer^  3  Eq. 
Ca.  Abr.  163;  Bishop  of  Ely  v. 
JTafncAr/Baab.  332. 

((f)  Lethulier  v.  CaiHenmn^ 
Sel.  Ca.  in  Cfaa.  60;  S.  C. 
Dick.  46 ;  MetCiJf  v.  Beckmih^ 
2  P.  Wms,  376* 
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which  ctiartot  be  defiaed<€);  and^dMt  ia  making  mich  efiHiDMle 
the  Hnfmy  wiU  be  Made  as  4o  the  value  of  thaft  estate  calcii- 
la4ed  fairiy,  but  to  the  ataMst</). 

Ur-^09   GOKMlSSiOKS   TO   MAKft   ^ARttTIOIf. 

Ttts  ^re«ad  of  this  couit's  juriadiotioa  to  asceitain  bo«ii«- 
danes  lies  in  the  equitable  circumstances  which  may  attend 
the  case ;  but  that  of  its  iDterfereuce  to  make  partition  is  to 
1>e  traced  to  the  difficulty^  and,  in  some  instances,  the  insuffi- 
cieiicy  ef  the  proceeding  at  law(g)«     The  inooAveoieiice 
which  the  plaintiff  has  to  contend  with  of  proving,  in  the 
uiftnuM-  there  required,  the  titles  of  aU  the  pai^tica  intesested 
in  the  divisioa  of  the  property,  is  often  iuuraiountaUe ;  but 
in  this  court  sufficient  evidence  hereof  may  be  derived  from 
the  admission  of  the  defendaiits  upon  oath,  to  justify  its 
procedure :  and  if  the  state  of  the  record  be  not  such  as  to 
demonstmie  the  interests  of  the  several  parties  to  the  whfrie 
8ttb)eet|  it  can  refer  the  matter  to  a  Master  to  be  aacertaooed ; 
when,  if  it  appear  that  they  or  stny  of  them  are  entitled 
theretOi  this  <^ourt  will  order  a  partition  to  be  made,  accof  d- 
ii|g  to  their  respective  rights,  disaussing  the  suit  as  against 
those  who  do  not  appear  entitled  (A).    Even  in  such  cascs^ 
however,  the  design  of  this  court's  interference  is  not  to  su- 
persede the  jurisdiction  of  Ae  court!  of  law;  biit  merely 
to  simply  a  remedy  in  instances  where  it  may  contribute  to 
the  ends  of  justice,  or  at  the  least,  to  afford  mose  xeady 
lelief  by  means  of  its  own  peculiar  modes  of  proceeding. 
Indeed,  it  appears  that  the  authority  exercised  by  this  court 
is,  as  to  the  nature  of  the  property,  and  the  interests  therein, 
for  the  most  part,  regulated  by  the  extent  of  the  power  of 
those  courts  upon  a  wxit  of  partition  (i).    And  therefore,  by 

» 

it)  4  Ves,  1S6;  6  Ves.  093;  (h)  17  Vfes.  553;  Cahnady  v. 

Attorney  General   v.  FuUerton^  Calnmfyy  3  Ves.  jnn.  566 ;  /igar 

s  Ves.  &  B.  263.  V.  Fairfrty  17  Ve«.  533. 

(J)  t  Vai.  &  £•  «6s.  (i)  1  Jac.  and  W.  493,  494; 

(g)  a  Vai.  JOB.  570 ;  17  Ves*  and  see  Watson  v.  Duke  ofKor'^ 

55a;  1  V«s.&  B.  655;  I  Jac.  &  tkumberhnd,  11  Ves.  153» 

w.  493. 
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way  of  example,  as  the  statutes  relating  to  partition  do  not 
apply  to  copyholds,  this  court  will  not  interfere  to  oompel  a 
division -of  snch  property  (A);  and  in  the  instance  of  aa 
advowson,  the  only  mode  of  partition  here  aUowed  is  that 
which  is  sanctioned  by  the  7  Anne,  c.  i^,that  each  par^  be 
adjudged  seised  of  his  separate  part  to  present  in  his  tiim(/). 
And  it  may  further  be  remarked,  that  it  is  only  since  die 

31  Hen.  8,  c.  1,  that  this  court  has  made  partition  between 
joint  tenants,  and  tenants  in  common  (fit),  and  since  the 

32  Hen  8,  c.  32,  that  it  has  granted  such  relief  on  behalf  of 
a  tenant  for  life  (n),  or  for  years  (o).  It  is  a  general  rule,  diat 
a  partition  never  affects  the  interests  of  third  persona  (p) ; 
but  this  can  be  applicable  to  strangers  only :  for  ChCfRcery 
will  decree  a  partition  on  the  application  of  paftied  entifled 
only  to  particular  estates,  although- the  remainders  shbuld'be 
limited  to  persoils  not  in  este  {q).  But  this  courts  of  cdm^, 
will  not  exert  its  peculiar  authority  to  make  partitionbetHnsto 
persons  claiming  by  distinct  and  adverse  titled  (f^.  And, 
although  vrhere  that  of  the  plaintiff  is  clear,  and  it  is  a  ciuBe 
within  the  spirit  of  the  law,  it  appears  that  a 'partition  is  a 
matter  of  right ;  yet,  where  it  is  insu£Gicient,  or  even  suspi- 
cious, this  court  exerts  a  discretionary  power  which  it  has  in 
such  instances,  by  refusing  relief  (5). 

The'decnee,  in  cases  of  this  kind,  in  whidithis  couit 
grants  the  required  aid,  is  ordinarily  for  a  coAmission  to 
divide  and  set  out  by  metes  and  boulids  the^veral  shlires 
to  which  the  parties,  with  respect  to  extent,  are  severally 
found  to  be  entitied,  directing  that  they  do  mutually  convey 


{k)  Scott  v.Fawcety  Dick.  ag% 

(/)  See  Boadkote  v«  Steers^ 
Dtdc*  19 ;  Matthews  v«  Si^hap  cf 
Bath  and  WeUs,  Dick.  ^52. 

(si)  1  Vea^-  &  Bea;  555 ;  and 
see  WilU  v.  Blade,  6  Yes.  498 ; 
Turner  v,  Morgan,  8  Ves.  143 ; 
I  Jac.  &  W,  493. 

(n)  6yes*498. 

(0)  Baring  v.  Nash,  1  Ves.  & 
B.  551. 


(p)  i7Ve8.544. 

iq)  Wills  V.  Slade,  6  Ves.  49«* 

(r)  1  jAc.  &  W.  493. 

(s)  Cartwright  v.  Pultney, 
2  Atk.  380 ;  Parkey  v.  Gerard, 
Ambl.  S36;  1  Ves.  &  B«556; 
As  to  the  mode  of  avoiding  the 
return-  where  improperly  t  ade» 
fiee  Corbet  v«  Davemmt,  a  Bro. 
C.  C.  352 ;  Jotted  V.  7W<^,  I  SittL 
R.  136.  . 
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the  respective  portions  of  estate  allotted  to  each  by  the 
commiesiony  to  hold  the  same  in  severalty  (t).    And  it  may 
be  Bolioed^  that,  notwithstanding  in  cases  of  this  kind  the 
persons  appointed  commissioners  certify  the  result  oi  their 
investigation  to  a  Master^  by  whom  the  proper  conveyances 
are  settled,  and  before  whom  the  same  are  executed ;  yet,  as 
no  ultimate  proceedings  or  decision  is  founded  thereupon, 
except  such  merely  as  are  requisite  to  sanction  and  establish 
them  as  acts  of  the  court  itself,  this  appears  a  more  proper 
place  for  considering  the  subject  of  partition  than  under  the 
head  of  references  to  the  Master.     And  it  is  to  the  singular 
combination  of  means  by  which  Chancery  executes  its  de- 
cree on  this  subject,  that  we  must  attribute  the  extension  of 
its  relief  to  cases,  which,  if  they  can  at  all  be  made  the  sub« 
ject  of  relief  at  law,  cannot  be  there  so  satisfactorily  ad- 
justed.    The  proceeding  is  carried  on  in  this  court  for  the 
benefit  of  both  parties ;  and  the  relative  value  of  the  pro- 
portions is  more  considered,  and  the  interests  of  the  parties 
better  consulted,  than  upon  the  writ  at  law  {u\    In  the  case 
mentioned  of  an  advowson,  the  parties  mutually  convey  the 
respective  shares,  and  the  deed  contains  a  clause,  providing 
that  the  parties  and  their  heirs  present  by  turns  (x):  and  by 
means  of  the  conveyance  it  is  that  a  partition  can  be  effected 
on  the  application  of  a  person  entitled  only  to  a  particular 
estate  {y)^  with  justice  towards  all  who  are  or  may  be  con- 
cerned; and  that  where  an  infant  is  interested  the  propor- 
tions can  with  safety  be  allotted,  and  the  other  parties  be 
let  into  possession  of  their  respective  shares  (z).    And  the 
difficulty  which  would  sometimes  arise  at  law  from  the  na* 
tare  of  the  property  would  not  be  an  objection  to  a  decree 
for  partition  (a) ;  for  although  it  should  chiefly  consist  of  a 
single 'house  (6),  a  virtual  partition  might  be  satisfactorily 

»      • 

(I)  See  a  Atk.  380 ;  s  Scb.  Sc  (2)  Attorney-General  v.  HamH- 

Lefr«  37a ;  1  Jsc.  it  W.  498.  ton^  i  Msdd.  R.  914. 

(«)  s  Ves.jaa.570.  (a)  fl^Mmer  r.  Bay^es,  Ambl. 

Or)  Bqa£M€  v.  StcerM^  Dick.  589. 

69;  Maitkemt  v.  BUhpof  Bath  (6)  Turner  v.  Morgan,  S  Ves. 

fFeOf,  Diok.  65a.  143. 


(jr)  See  nnth  v.  Sigde,  6  Vet. 
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made  (c).  And  if  there  shmdd  h%  as  nuMy  snihr  portion! 
of  property  as  there  are  parties,  bat  of  diffwent  values^  there 
would  not  be  any  neoessity  for  each  to  be  divided ;  and^  if 
a  present  recdinp^nce,  by  way  of  owelty  of  partition  should 
be  inconvenient,  the  same  might  be  seoured  to  be  paid,  or  a, 
rent  might  be  reserved^  in  the  conveyance,  for  that  par- 
pose  ((/). 

Ill,— OF   GOMmSSIONS   TO   SET   OVT   DOWEB. 

The  origin  of  this  court's  jurisdiction  in  relation  to  the 
widow's  right  to  dower,  is,  it  seems,  also  to  be  traced  to 
the  intricacy  and  difficulty  of  proceeding  at  law(e)  upon 
the  writ;  and  the  principle  of  its  interference  is  the  consi- 
deration that  where  parties  have  a  common  interest  they  have 
a  right  to  have  the  same  ascertained  (f).  If  her  title  be 
disputed^  it  being  legal,  she  must  establish  the  same  at  law 
before  she  will  be  relieved  in  this  court  (g);  and  we  have 
already  seen  that  she  will  be  assisted  in  such  a  proceeding 
by  the  removal  of  impediments  to  the  &ir  decision  of  her 
right(A).  Where,  however,  the  court  is  satisfied,  either  by 
admission  or  proof  of  the  justness  of  her  claim,  the  mode 
by  which  it  aCTords  relief  is  also  by  decreeing  the  appoint- 
ment of  Commissioners  to  ascertain  and  set  out  one  third  of 
the  estate  of  her  late  husband  out  of  wbich  she  is  dowable ; 
directing  that  she  shall  have  the  rents  thereof  during  her 
life  (»). 

Before  we  finish  this  section,  it  aeems  proper  to  observe 
that  %he  commissioners  are  appointed  by  the  parties  them- 
selves, in  the  same  manner  as  Aose  who  constitate  commis- 
aions  for  the  eiEamination  of  witnesses;  and  that  they  tie 
empowered  to  examine  upon  inlenogatories,  and  that  the 
parties  are  decreed  to  deliver  to  them  all  deeds  and  other 

(c>  See  Earl  9f  ChnnAm  v.  (g)  a  Vea^jaa.  ia8;  CMm  v. 

Mmmhjh  I  P.  Wms.  446.  Curtity  9  Bio.  C.C.  $SO. 

(d)  1  P.  Wms.  447.    See  ps-  <l)  Sea  Book  a,  Om^  3. 

oaKar  csaie  of  Dacre  v.  Gergesy  (f)    JVM  v*  fVidk^  XXek.  S; 


a  Sim.  dc  Stu.  454.  Meggot  v.  Mtggat^  J3kk.  99|>; 

(e)  9  Vcs*  jun.  isg.  i^uufy  v.  Upn^  4  Bid.  Ck  €• 

(/)  Ibid.  994 ;  S.  C.  9  Ves.  juu.  199. 
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neceMavy  documents  in  their  custody  or  power,  subject  of 
course  to  just  exception^  with  liberty  to  all  the  pafties  to 
apply  to  the  court  for  any  directions  which  may  become 
necessary. 


CHAPTER  THE  SECOND. 

OF     THE       PECULIAR      MEANS     OF     ADMIKISTERING 

PREVENTIVE   JUSTICE. 

Waving  thus  briefly  mentioned  the  peculiar  means  by 
which  this  court  is  enabled  to  administer  disiiibutive  justice; 
and,  cursorily,  considered  the  subjects  in  which  they  iire 
exercised;  we  have  now  to  discuss  those  by  which  preventive 
justice  is  afforded,  and  the  cases  in  which  they  are  applied 
in  concurrence  with  the  principles  of  the  common  law  (a). 
The  means  here  alluded  to  are  exercised  upon  bills  praying 
for  injunctions,  and  bills  (as  they  are  technically  called) 
qtda  timet. 


SECTION  THE  FIRST. 

OF    INJUNCTIONS. 

An  injunction  is  a  writ  framed  according  to  the  circum- 
stances of  the  case,  commanding  an  act 'which  this  court  re* 
gards  as  essential  to  justice,  or  restraining  an  act  which  it 
esteems  contrary  to  equity  and  good  conscience.    And  as 

» 

(a)  It  seemed  too  artificial  to  courts  of  law  would  give  their 

allude  again  in  the  text  to  the  measure  ofredress  after  the  wrong 

twofold  dlsdoction  between  the  has  been  cemmitted,  but  in  those, 

whieb  Mi  within  the  con*  allodia  which  this  court,  punluiog 


cerraat  joiisdictton ;  but  it  may  and  extending  the  a|iplicatioa  of 

hve  be  noticed,  that  this  court  their  principles,  can  alone  gene- 

will  alTotd  its  prsventive  relief,  rally  adminuter  distributive  juf-i. 

not  only  in  those  in  which  tiur  tice* 

X  2 
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this  relief,  in  its  nature  prevenjtive,  will  be  found  to  be  exer- 
cised in  all  those  cases  of  a  civil  nature,  where  the  remedy  at 
law  is  subsequent  to  the  injury,  and  the  effsets  cannot  be 
adequately  compensated,  by  reason  that  the  parties  cannot 
be  restored  to  the  condition  with- respect  to  the  property  in 
which  they  were  previously  to  the  wrong  having  been  com- 
mitted, we  shall  subdivide  this  part  of  our  subject,  by  regard- 
ing separately,  the  instances  in  which  this  court  will  interfere 
upon  the  three  great  heads  of  civil  injury  at  law;  namely, 
nuisance,  trespass,  and  waste.  It  should,  however,  be  par- 
ticularly, observed,  that  this  process  may  be  exerted  in  respect 
of  the  exclusive  and  assistant  jurisdictions  of  this  court,  and 
in  numerous  other  instances  falling  under  the  concurrent 
jurisdiction,  which  however  it  would  interfere  with  the  more 
natural  arrangement  of  the  various  subjects  of  equity  cogni- 
zance, or  it  would  introduce  tautology,  here  to  detail.  We 
shall  therefore  be  content  with  referring,  for  further  illustra- 
tion, to  the  various  other  divisions  of  this  treatise,  where  the 
principles  upon  which  this  court  affords  relief,  and  the  manner 
in  which  it  does  so,  are  generally  explained,  and  with  rely- 
ing for  their  application,  where  no  direct  mention  of  this  kind 
of  remedy  is  made,  upon  the  judgment  and  diecriminatton  of 
the  reader.  There  are,  however,  two  instances  already  men- 
tioned in  which  the  injunction  is  used,  to  which  it  is  thou^t 
desirable  here  to  refer;  and,  the  more  particularly,  as  they 
will  respectively  afford  proofs  of  the  commanding  and  pro- 
hibiting qualities  of  this  writ.  .  In  mentioning  the  ultimate 
mode  by  which  this  court  will  enforce  its  decree  for  the  de- 
livery of  lands,  it  was  thought  premature  to  state,  that  such 
a  proceeding  is  in  fact  always  founded  upon  an  injunction  to 
the  disobedient  party  (6).  And  the  means  by  which  this 
court  restrains  a  defendant  from  setting  up  impediments  to 
the  fair  decision  of  the  legal  right,  is  also  by  this  process  (c). 

(6)    See  Siribky   v.  Hawkie,'     161,  ^nd  Bond  v.  HopitMs.iSA. 
3  Atk.  «75;  2)ortfv.i}ow,  Diek.:     &    Lefr.  4L3.  and  other 


617,  and*  the  cases  therein  cited ;  above  cited  on  the  subject;  Beer 

S.  C.  1   Bro.  C.  C.  375,   and  v.  fFardy  1  Jac.  R.  194;  Bermej^^ 

I   Co^,  R.   lof ;   Huguemn  v.  ^.LvcktttyX  Sim.  4c  Sta.  4.19; 

Baulty^  15  Ves.  18a  Norike^  v.  jPc«rce,  1  Siio.tc  StM.- 

(c)  See  JanfS  v.  JoneSt  3  Mtriv.  4a*. 
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I. — OF  INJUNCTIONS  TO  PKEVENT  NUISANCE. 

The  remedies  at  law  in  cases  of  nuisance  are  by  indict- 
ment or  action y  according  as  the  conduct  complained  of  is 
productive  of  a  public  or  of  a  private  injury.  A  public  nui- 
sance being  the  subject  of  criminal  jurisdiction,  this  court 
has  originally  no  power  to  interfere  upon  the  indictment  (c{) ; 
but  it  will  now  interpose,  in  some  cases,  where  the  question 
raised  is  of  a  civil  nature,  though  it  might  be  made  the  sub- 
ject of  a  criminal  prosecution  (e).  It  is  unnecessary  to  refer 
more  particularly  to  the  different  manner  of  proceeding 
adopted  according  as  it  is  instituted  on  the  part  of  the 
pubUc  (f)p  or  of  a  private  person  for  the  individual  injury  (g), 
as  the  instances  of  this  court's  interference  upon  the  subject 
of  nuisance  are  confined  and  rare  (A).  This  court,  it  may, 
however,  be  observed,  is  not  influenced  in  this  respect  by  the 
apprehensions  of  mankind,  though  never  so  reasonable ;  but 
by  the  fact  of  the  case  being  one  of  nuisance  at  law  (t).  If, 
as  in  the  case  of  the  King's  highway  being  obstructed  (ft),  and 
in  other  similar  instances,  the  soil  belong  to  the  Crown,  the 
-  nuisance  may  be  at  once  removed  by  the  summary  means  of 
abatement;  but  if  not  upon  the  King's  soil,  and  it  be  an  injury 
to  his  subjects  generally,  a  suit  may  here  be  entertained ;  al- 
thou^  if  a  question,  whether  it  be  a  nuisance  or  not,  should 
be  raised,  that  must  be  tried  by  a  jury  (/).  The  mode,  it 
seems,  of  obtaining  the  verdict  in  cases  of  this  kind,  where 
there  is  no  doubt  of  the  plaintiff's  right,  is,  by  giving 
him  an  opportunity  of  filing  an  indictment,  at  the  same 
time  making  provision  for  an  early  trial,  and  granting  an 
injunction  in  the  meanwhile,  with  such  qualification  as  will, 
whatever  may  be  the  event,  be  as  little  as  possible  prejudicial 
to  tbeinterests  of  the  defendant  (m).  And  where  the  nuisance 

(ji)  18  Ves.  220.  under  title  Bcmwv.Ba^er,  A mbl. 

(f)  Ibid.  219,  220.  158  ;  Mayor  of  London  v.  Boit, 

(/)    See  Attorney-General  v.  5  Ves.  129;  Attorney-General  r. 

Cleaver,  18  Ves.  211.  Cleaver,  18  Ves.  211. 

(^)  19  Ves.  623.  [k)  Ambl.  159. 

(h)  18  Ves.  217.  (0  ^S  V.«s.  218. 

(t)  3  Atk.  571  ;  see  Duke  of  (m)  Attomty^Gen.  v.  Cleaver, 

Grafton  y .  Iliiliardf  cited  1 8  Ves.  1 8  Ves.  211;  Croxvder  v.  Tinkkr; 

219;  Jnon.  3  Atk.  750;  S.  C.  19  Vc8.  617. 
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is  merely  private^  ibis  court  will^  upon  consent  of  ihe  parties, 
direct  an  acti9n  to  be  brought,  or,  where  there  is  no  such 
concunrenoe,  will  suspend  its  own  proceedings,  to  allow  of 
such  a  course  being  aidopted  by  the  plaintiff,  or  will  direct  an 
issue  to  a  court  of  law,  granting  an  injunotion  in  the  mean 
time  (»).  But  where  the  plaintiff's  legal  right  is  doubtful  (o), 
or  this  court  is  in  its  conscience  satisfied,  that  it  is  not  a  case 
of  nuisance  according  to  legal  acceptation,  it  will  not  inter- 
fere even  to  put  the  question  in  a  course  of  trial  (p). 

The  foundation  of  this  court's  jurisdiction  on  the  subject  of 
nuisance  is  the  probability  of  irreparable  mischief  (;),  that 
sort  of  material  injury  by  one  to  the  comfort  of  another  which 
requires  the  application  of  a  power  to  prevent,  as  well  as  to 
remedy  the  evil  (r) :  and  hence,  it  will  not  interpose  its  autho- 
rity where  the  injury  will  admit  of  pecuniary  compensation  (s). 
In  ike  course  of  our  observations  upon  this  subject,  it  will 
have  been  noticed,  and  it  will  occur  also  upon  those  similar 
ones  to  which  we  are  about  to  advert,  that  where  the  ques- 
tion of  legal  injury  is  referred  to  a  court  of  law  under  the 
sanction  of  this  court,  an  injunction  is  granted  to  restrain  the 
mischief,  until  the  merits  of  the  case  can  be  finally  heard ; 
when,  it  is  now  to  be  remarked,  if  the  opinion  of  this  court 
be  in  favour  of  the  plaintiff,  it  will  grant  its  final  preventive 
relief,  whicb«  by  way  of  distinction  from  the  temporary  pro- 
Cess  just  mentioned,  is  termed  a  perpetual  injunction  (t). 


(ft)  Rjfder  v.  Behiham,  1  Vez. 
543;  Dick.  164;  18  Ves.  3fii ; 
Attamef'Gtneral  v.  Itkhoi, 
3  Meriv.  687. 

(0)  WyiuiaHfyyf.Lee,  %  Swanst 

333* 

(p)  Fi9hmonger*s  Company  v. 
ta^t  Ihdia  Company^  Dick.  163 ; 
16  Ves.  34s. 

(q)  Dick.  164;  ig  Ves.  6fi3; 
s  SwansU  335. 

(r)  16  Ves.  342 ;  Ari/  Kil- 
morey  v.  Thackeray^  cited  3  Bro. 
C  C.  65 ;  Ebrl  BathuraL  v. 
Burden^  3  BrO.  C,  C  64 ;  Attor- 


ney'General  v.  Nichoiy  16  Ves. 

338. 

(#)  «  Biu  C.  C.  65. 

(t)  This  remark  seems  U>  be 
justified  by  the  cases  already 
cited  Upon  (he  salgect ;  and  see 
Martin  v.  Nuthm^  a  P.  Wms. 
866.  With  regard  to  the  course 
of  practice  in  cases  of  noisance, 
it  is  presumed  to  be  the  same 
as  that  in  cases  of  trespass,  in 
respect  to  which  see  below,  p-  ; 
although  it  very  rarely  happens 
that  there  is  so  much  urgency  as 
to  require  an  injunction  before  the 


Glu  a.  •«  1.] 


TBBfFASa. 


311 


II. 


INJUNCTIONS   TO    PBEVENT   TRESPASS. 


The  only  remedy  at  law  in  a  case  of  common  trespass  of  a 
civil  nature  being  by  way  of  damages,  and  there  being  great 
analogy  as  to  this  court's  interference  upon  it,  and  upon  a  case 
of  nuisance^  few  remarks  will  be  required  to  elucidate  this 
subject.  Formerly  it  was  said  such  a  trespass,  if  it  had  not 
continued  so  long  as  to  become  a  nuisance,  was  not  a  ground 
for  an  injunction  in  this  court  (ti)  ;  but  that  doctrine  does  not 
now  prevail:  for  the  irreparable  damage (2*)  which  may  be 
done  to  property  is  the  principle  upon  which,  in  these  times,, 
an  injunction  is  granted  (^). 

Common  trespass,  having  reference  to  real  property,  and 
the  right  to  complain  depending  upon  a  title  thereto,  this 
court  will  not  grant  an  injunction  until  the  hearing  of  the 
cause,  unless  there  be  some  reasonable  ground  of  title  in 
him  {z) ;  and  it  requires  that  the  same,  if  not  admitted,  should 
be  established  at  law  in  his  favour  before  it  will  grant  him  a 
perpetual  injunction  (a) ',  and  if  the  trial  be  not  upon  issue 
to  satisfy  the  conscience  of  the  court,  one  will  not  be  a  suffix 
cient  foundation  for  such  relief  (&)•  It  is  worthy  of  remark, 
however,  that  where  a  devisee  claimed  title,  and  sought  to 
restrain  the  heir  from  acts  of  trespass  which  he  was  commit- 
ting upon  the  notion  that  the  will  was  not  established,  this 
court  would  not  grant  an  injunction  (c)  until  after  trial  of  the 
right,  although,  as  it  has  been  said,  there  appears  not  any 
good  reason  why  it  should  not  have  so  interposed  to  preserve 


defendant  has  pat  in  his  answer ; 
see  Attamerf^Oeneral  v.  Nkholf 
3  Msriv.  687. 

(11)  See  OmUw  v.  fVkUe, 
8  Atk.  St ;  7  Vss.  307. 

(jt)  7  Ves.  308;  10  Ves.  1191  • 

(jf)  Eari  Cooper  v.  Baker ^ 
17  Yes.  138  ;  Chalk  v.  fVtfattt 
3  Meriv.  688. 

(«)  Hanson  v,  Gardiner ^  7  Ves. 
335;  Kinder  v.  Jonts^  17  Ves. 
110. 


(a)  Wkiiechurch  y.HeliDcrtky^ 
19  Yes.  ai3;  Kinder  v.  Jones, 
17  Ves.  110;  Greyy.Duke  qf 
Northwmberktnd^  17  Yes.  283; 
19  Yob.  147 ;  and  see  lb.  155 ; 
1  Swanst  8o8« 

(6)  See  Lcigkion  v.  Leighlon^ 
1  P.  Wms.  671;  and  Robinsoti 
V.  Lord  Byron,  a  Cox  R.  4. 

(c)  Smith  V.  Colder,  8  Yes.  89 ; 
'19  Yes.  155. 
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the  profierty  (c) ;  unless,  perhapsi  upon  a  distinotioii  already 
notioe^y  that  this  court  will  not  in  any  case  consider  a^  ^devise 
to  be  valid  against  the  heir  untile  proved  so  to  be  at  law.  As 
one  ptrticalarjnstanoe,  however,  of  its  interference  in  a  case 
of  trespass^  it  may  be  mentioned  that  where  one  having  com** 
menced  digging  coal  upon  his  own  land,  carried  his  excava- 
tions under  that  of  another,  this  court  granted. an  injunction 
to  restrain  his  proceeding  in  the  injury  (<2). 

But,  besides  the  cases  of  common  trespass  to  which  we  have 
hitherto  adverted,  there  are  others  in  which  the  injury  is  con- 
sequential, in  which  this  court  in  like  manner  interferes. 
Hence,  for  example,  where  a  stream  which  flowed  through  the 
defendant's  park,  and  supplied  large  ponds  therein  with  water, 
in  its  course  to  the  plaintiff's  mill  was  stopped  by  the  de- 
fendant; and  was  afterwards  permitted  to  escape  in  such 
quantities  as  to  endanger  the  plaintiff's  property;  this  court 
granted  an  injunction  against  the  defendant  to  restrain  him 
from  using  the  water  in  such  a  manner  as  to  prevent  its  flow- 
ing in  a  regular  manner,  as  formerly,  until  tUe  determination 
of  the  right;  and  imposed  upon  the  parties  the  necessity  of 
going  speedily  to  trial  thereof;  and  upon  the  right  being 
established  made  the  injunction  perpetual  (e).    But  it  is  un- 
necessary to  search  about  for  particular  instances,  inasmuch 
as  there  are  two  subjects  of  an  important  nature  which  must 
be  discussed,  in  re^ct  of  which  the  redress  which  may  be 
obtained  at  law  by  action  on  the  case  is  incomplete,  and  on 
which  this  court  will  afford  its  preventive  relief.    Before, 
however,  we  proceed  to  the  consideration  thereof,  it  is  to  be 
observed,  tliat  in  some  cases  (/)  in  which  this  court  grants 
its  injunction,  and  particularly  in  those  to  which  we  have  just 
idkided,  diere  may  be,  from  the  description  of  injury  to  which 
the  owner  of  the  right  is  subject,  that  degree  of  u^ncy  in 
•the  case,  that  such  relief,  in  order  to  be  effectual,  must  be 
afforded  upon  the  instant.  In  such  instances,  this  court,  acting 
upon  the  necessity  of  the  case,  mil  sometimes  upon  the  mere 
filing  of  a  bill  for  an  injunction  grant  that  relief  until  he  hath 

(c)  3  Meriv.  173.  (/)    See    KoUmsoh   v.   Lord 

(if) Miiciellv.l>or4^6\e^i4^.  Byrm,  1  Bn>.  C.  €.588,  8.C. 

(f )  Robiman  v.  Lord  Barony  3  Cox,  R.  4;  Crowdor  v.  Tinkler^ 

1  Bro.  C.  C.  588.  S.  C.  2  Cox,  19  Ves.  617. 

K.  4 ;  and  see  19  Ves.  625. 
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filed  his  answer,  or  until  tiie  further  order  of  the  court.  But 
it  18  to  be  remarked,  that  this  aid  although  only  temporary, 
and  such  as  the  defendant  himself,  as  speisdily  as  he  may 
think  fk,  has  the  power,  by  making  bia  defence^  of  putting 
upon  tibe  question  of  right,  will  not  be  exercised,  except  upon 
the  plaintiff  filing  an  affidavit  of  the  urgency  md  necessity, 
and  of  his  title  also,  if  that  beJtkely  to  be  disputed.  ' 
.  After  an  iig  unction  granted  under  such  oircumstancies,  th^ 
practice  is  for  the  defendant,  upon  putting  in  his  answer,  or 
before,  upon  affidavit,  to  apply  to  the  court  to  dissolve  the 
same,'  which  is  done  as  a  matter  of  course,  unless  on  an 
early  day  then  fixed  the  plaintifi^  show  cause  to  the  contrary, 
whmi,  if  cause  be  shown,  the  injunction  will  either  be  dissoired 
or.  continued  until  the  hearing  of  the  cause,  with  suebdtree> 
tions  in  the  mean  time  as  seem  essential  to  justice ;  and  if  it^ 
should  proceed  to  a  hearing,  a  perpetual  injunction  may  then 
be  granted  (g).  Having  made  these  preliminary  remarks,  we 
shall  now  advert  to  those  two  particular  subjects  which  it 
was  proposed  to  discuss,  as  sufficiently  illustrative  of  this 
court's  interference  in  those  cases  in  which  the  mode  of  trying 
the  right  is  by  an  action  on  the  case. 

The  first  of  these  subjects  to  which  we  shall  advert,  is  that 
of  letters  patents,  which  are  granted  by  the  King  to  authorise 
the  exclusive  enjoyment  of  the  profits  of  new  inventions.  It 
would  lead  us  into  a  long  digression  to  inquire  into  the  buIk 
ject  of  monopolies  as  granted  by  the  crown  in  the  earlier 
periods  of  our  history ;  but  it  must  be  noticed  that  the  origin  of 
patents  is  to  be  derived  therefrom,  and  that  by  the  21  Jcu%  1, 
c.  3,  by  which  the  injurious  system  of  permanent  mono* 
polies,  rendered  so  oppressive  and  odious  in  the  reign  of 
Queen  Elizabetb,  was  checked,  it  is  provided  that  the  power 
assumed  by  the  crown  shall  extend  to  any  letters  patent  for 
the  term  of  fourteen  years  or  under,  from  the  date  thereof, 
for  the  sole  working  or  making  of  any  manner  of  newmanu- 
f&ctures  within  the  realm,  to  the  true  and  first  inventor  and 
inventors  thereof,  which  others  at  the  time  of  making  such 
letters  patent,  should  not  use,  so  as  also  they  be  not  contrary 

(g)  So  much  of  the  practice     will  be  supported  in  that  manner 
here  referred  to  as  it  may  seem     in  the  course  of  our  inquiries* 
useful  to  illustrate  by  authorities, 
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to  law,  nor  mischievous  to  the  state^  nor  geneiaHy  iacoOf 
Tenient(A).  In  the  case  of  patents  of  this  kind  being  granted, 
it  is  the  custom  in  the  letters  to  require  that  a  fall  and  accu- 
rate description  of  it  be  enrolled  in  Chancery  for  general 
vdrerence(t)*  This  precaution  affords  a  protectimi  to  the 
public^  as  it  may  prevent  individuals  losing  dieir  time 
labour  and  capital  upon  an  invention  in  respect  of  nhich  the 
patentee  might  afterwards  come  with  bis  specifioation, 
alleging  an  infringement  of  a  patent  obtained  by  htm,  when 
if  they  had  seen  the  same  previottsly  they  would  not  have 
engaged  in  the  project  (ft);  and  it  further  secures  to  the 
public  at  the  termination  of  the  period  of  exelueivv  eigoy- 
ment|  when  the  proprietor  may  be  considered  to  have 
derived  a  fair  advantage  from  his  ingenuity*  the  future  use 
and  benefit  thereof* 

And  whatever  injury  may  be  at  first  supposed  to  arise 
from  the  publicity  given  to  the  nature  of  an  inventioii,  by 
the  enrolment  of  a  specification,  it  may  be  observed,  thttt 
the  contrary  course  of  secrecy,  if  adopted,  would  in  many 
instances  zSord  but  little  security  against  invasion:  for  a 
person  would  have  only  to  pirate  it  in  a  single  instance, 
and  put  the  proprietor  to  his  action,  in  order  to  obtain  a  full 
description  thereof  (/  )• 

Without  a  patent  there  is  no  such  right  of  exclusive  en* 
joyment  (m)»  And  it  may  be  noticed,  that  where  the  case  is  of 
such  a  nature  as  to  render  it  fair  that  the  inventor  should  have 
his  right  extended  beyond  the  usual  period,  the  legislatnie 
may  be  induced  to  interfere  in  his  ftvour,  and  in  that  manner 
by  an  Act  to  grant  to  him  more  ample  reward  (n). 

It  is  not  requisite  to  the  validity  of  a  patent  that  the  in^- 
vention  in  respect  of  which  it  is  sought  should  be  new-  Sacb 
a  grant  for  improvements  in  an  old  invention  (o\  or  for  a  new 

(A)  Sect  6.    There  ars^  how-  (k)  6  Ves.  600. 

ever,  some  matters  meiitioDed  in  (/)    See    Ex    parie     Kpopi^ 

the  statute  in  rsspect  of  which  a  6  Ves.  599. 

longer   period    of  monopoly   is  (m)    See    Cmkam    v.   Josm, 

thereby  allowed.  2  Ves.  6c  Bea.  siB. 

(0    See   Harmer    y.   Plane,  (n)  See  jBoftoa  v.  JBsii;  3  Ves* 

14  Yes.  lao^aiMi  lb.  134;  and  140. 

Em  parte  Bedk^  1  Bro.  C.C.578.  (0)  14  Ves.  133^ 
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combination  of  materiak  previously  in  use  for  the  same  pur- 
pose, or  a  new  method  of  applying  such  materials  (|>)y  would 
be  good.  If  a  patent  be  for  an  improvement  merely,  in  an 
invention  respecting  which  one  is  already  in  force,  and  which 
cannot  be  separately  usedi  the  patentee  of  the  second,  before 
he  can  derive  the  benefit  thereof,  must  await  the  expiration 
of  the  first  (jf).  The  specification  should  in  such  case  be 
confined  to  the  real  subject  of  the  patent,  except  so  far  as  it 
may  be  necessary  to  describe  the  former  in  order  to  explain 
the  nature  of  the  latter  (r) ;  because,  if  it  appear  to  have 
been  sought  thereby  to  extend  the  patent  beyond  that,  which 
being  matter  of  novel  and  useful  invention,  is  the  only  pro- 
per subject  of  further  protection,  and  it  should  therefore  be 
found  to  cover  too  much,  it  will  be  inefiectual  even  to  the 
extent  to  which  the  inventor  would  otherwise  be  strictly  en- 
titled (s) :  for  this  court  will  not,  upon  any  such  artifice,  afibrd 
a  longer  monopoly  of  the  profits  of  the  original  invention  than 
the  law  allows  (0<  Ifi  indeed,  the  improvements  be  of  so 
important  a  description  as  to  give  such  an  additional  value 
to  the  old  machine  that  the  public,  after  the  expiration  of  the 
original  patent,  would  prefer  the  new  one,  paying  for  the 
improvements,  the  inventor  of  the  latter  would  virtually  enjoy 
an  exclusive  right  in  respect  of  the  former  invention ;  but 
that  is  by  the  choice  of  the  public,  to  which  this  court  holds 
that  the  two  should  always  be  submitted  (u). 

It  is  generally  requisite  to  the  validity  of  a  patent  that  the 
invention  be  novel  and  useful,  and  that  the  same  be  so  accu- 
rately described  in  the  specification  (a:),  that  a  person  may  be 
able  therefrom  to  take  the  benefit  of  the  subject  after  the 
exclusive  right  shall  have  expired  (y).  And  it  has  been  de- 
cided, with  respect  to  the  novelty  and  utility  of  the  invention, 
that  as  the  statute  refers  only  to  new  manufactures ''  within 
this  realm,''  and  the  design  of  it  was  to  encourage  new  de- 
vices useful  to    the    kingdom,  a  patent  would  be   good^ 

(p)  3  Meriv.  629.  (0     See    Harmer    v.    Plane^ 

(g)  I  Ves,  &  Bea.  67.  14  Ves.  130, 

(r)    14   Ves.    135;    and  see         (11)  14  Ves.  134. 
brunton  v.  HawkeSf  4  Barn.  &         (x)  3  Meriv.  629. 
Aid.  K.  B.  R.  541.  Cy)  2  Meriv.  451. 

(j)  3  Meriv.  629. 


3l6  COHCURRENT    JURISDICTfON  :  '  [Bool  3- 

ial though  the  inTention  was    previoosly  practised   beyond 
seas  (z). 

In  the  same  manner,  as  in  cases  of  nuisance  and  trespass, 
the  interference  of  this  court  on  the  subject  of  patents  is 
ibunded  upon  the  legal  right.  Where  a  patent  has  been 
granted,  this  court,  since  the  plaintiff's  right  primd facte  ap- 
pears upon  record  (a),  will,  as  soon  as  a  bill  is  filed,  complain- 
ing of  an  infringement  thereof,  and  praying  an  injunction, 
grant  snch  relief,  until  the  alleged  wrong-doer  has  put  in 
his  answer  thereto,  or  until  further  orders,  if  it  appear  by 
affidavit  on  the  part  of  the  plaintiff,  that  to  his  belief,  at  the 
time  of  making  the  application,  he  was  the  original  inventor 
or  introducer,  and  that  his  right  has  been  invaded  by  the  de- 
fendant (6).  Where  the  latter  has  put  in  his  defence,  his 
course  is  to  apply  to  the  court  to  dissolve  the  injunction  thus 
obtained  against  him,  when  it  will  grant  him  an  order  to  that 
efiect,  if  the  patent  be  found  to  have  been  clearly  bad.  'If  it 
be  doubtful  whether  the  patent  be  good  or  not,  this  court 
will,  according  to  the  circumstances,  direct  or  allow  the 
plaintiff  to  bring  an  action,  or  will  direct  an  issue ;  and  in 
such  case,  will  either  continue  the  injunction^  or  will  dissolve 
it  upon  terms  (c). 

Where  the  King  on  behalf  of  the  public  grants  letters 
patent,  the  grantee  entering  into  a  contract  with  the  crown> 
the  benefit  of  which  the  public  will  ultimately  have^  this 
court  after  a  reasonably  long  and  undisputed  possession,  per- 
mitted under  the  patent,  has,  upon  the  fact  of  that  possession 
being  proved  against  the  public,  thought  that  there  is  less 
inconvenience  in  granting  the  injunction  until  the  legal 
question  can  be  tried,  than  in  dissolving  it,  at  the  hazard  that 
the  grant  may  in  the  result  be  proved  to  have  been  valid  ((/)• 
But  if  the  jpatent  be  recent,  and  it  is  set  up  by  way  of  de- 
fence that  the  same  ought  not  to  have  been  granted,  or  that 
there  is  no  good  specification,  this  court  will  not  from  its 


(z)    Edgeberry  v.  StepkeM,         {c)  3  Meriv.  638,  6sg;  and 

*  Salk.  447*  sea  Bolton  v.  BuU^   ^  ^es.  140 ; 

(a)  I  V«*.  476.  6  Ves.  707. 

*(^)^K  Merfv.  6ft4;  tnd  see      >tf)uVes.  132.              ^    * 
6  Ves.  707. 
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own  notions  respecting  the  matter  in  dispute,  act  upon  Abe 
presumed  validity  or  invalidity  of  the  patent ;  and  therefore 
it  requires  in  such  a  case,  that  the  right  pf  the  plaintiff 
should  have  been  ascertained  by  a  previous  trial  at  law,  or  it 
will  suspend  its  own  proceedings  and  delay  granting  the  in** 
junction,  with  the  view  of  giving  him  an   opportunity  ;  of 
resorting  to  such  a  course  (e).    Where  the  plaintiff's  title 
appears  to  be  doubtful,  and  this  court,  upon  the  motion  to 
dissolve  the  injunction,  does  not  think  itself  justified  in  con-- 
tinuin^  the  same,  it  will  add  to  its  general  directions,  that 
the  party  against  whom  the  application  is  made  shall  keep 
an  account  pending  its  discontinuance,  in  order  that  if  it 
should  finally  turn  out  that  the  plaintiff  is  entitled  to  the 
protection  he  seeks,  amends  may  be  made  to  him  for  the 
injury  occasioned  by  the  infringement  of  his  rightcy*);  at 
the  same  time  requiring  that  the  patentee  undertake  to  bring 
an  action,  and  giving  him  liberty  to  apply  for  the  injunction 
after  trial,  or  in  case  any  unreasonable  delay  should  be  re^ 
sorted  to  by  the  defendant,  when  if  it  be  thought  expedient 
the  injunction  will  be  revived  (g).     It  remains  only  to  be 
observed,  that  if  the  cause  should  proceed  to  a  hearing,  and 
the  plaintiff's  right  should  have  been  satisfactorily  established 
at  law,  this  court  may  then  grant  him  a  perpetual  injunction. 
The  second  of  the  subjects  which  are  allotted  to  this  part 
of  our  work,  as  illustrative  of  this  court's  interference,  where 
the  mode  of  trying  the  right  is  by  an  action  of  trespass  on 
the  case,  is  that  of  copyrights.    And  although  this,  subject 
is  in  some  respects  similar  to  that  of  patents,  we  shall  find  it 
to  be  much  more  extensive  in  its  nature  on  account  of  the 
different  descriptions  of  the  right.  ,   , 

There  can  be  no  doubt  that  a  person  who  writes  a  literary 
work  has  a  property  in  the  composition;  and  therefore, 
that  the  unauthorized  appropriation  of  it  by  another,  for  his 
own  benefit,  is  the  violation  of  a  common  law-right  (A).  With, 
regard  to  the  publication,  it  was  enacted  by  the  statute 
8th  Anne,  c.  19,  that  the  author,  his  assignee  or  assigns 

(c)  3  Meriv.  6^4.  a    Meriv.    446 ;   and    WU   r. 

(/)  3  Meriv.   639^   and  see  Thompson^  3  Mibriv.  6«^« 
Nevbcry  v.  JameSy  a  Meriv.  446.         (k)  See  4Bu)t.333o;  3  Swaatt. 

(£)  See  Nrmhtry    v.    Jimwf,  677. 
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should  have  the  sole  liberty  of  printing  and  reprintmg  his 
book  for  the  term  of  fourteen  years  from  ihe  day  of  pub- 
lication (i)^  and  that  if  he  should  be  living  at  the  end  of  such 
term,  he  should  enjoy  the  same  for  fourteen  years  longer  (A). 
And  by  the  54  Geo.  3,  c.  156,  the  duration  of  the  copyright 
has  4>een  extended^  and  an  author^  his  assignee  or  assigns^ 
hath  or  have  by  virtue  of  it  the  sole  liberty  of  printing  and  re- 
printing his  book  for  the  term  of  twenty-eight  years^  and  if  he 
be  living  at  the  end  of  that  period,  for  the  term  of  his  life  (/) ; 
and  certain  penalties  are  thereby  also  imposed  upon  per- 
sons infringing  such  right,  without  consent  of  the  pro- 
prietor (m);  and  lest  any  one  should  incur  the  same  through 
ignorance,  and  by  way,  therefore,  of  giving  notice  and  afford- 
ing security  to  the  public ,  against  the  consequences  of  an 
unintentional  invasion  thereof,  it  is  thereby  required  that  the 
title  to  the  copy  of  the  work,  and  the  wrtne  and  place  of  abode 
of  the  publisher,  be  within  a  certain  period  after  publication, 
first  sale  or  advertisement,  or  offer  for  sale,  duly  entered 
in  a  book  at  the  hall  of  the  Stationers  Company,  to  be 
open  for  general  inspection,  and  that  eleven  copies  of  the 
whole  of  the  work  be  delivered  to  the  proper  oflGlcer  of  that 
company  for  the  respective  use  of  an  equal  number  of  public 
libraries,  or  to  the  librariw  of  each,  or  other  proper  person 
authorized  to  receive  the  same(»). 

The  object  of  the  legislature  in  passing  the  statute  of 
private  copyright,  was  professedly  the  encouragement  of 
learning  (0) :  and  without  inquiring  whether  before  its  inter- 
position, an  author  by  printing  and  publishing  his  work  lost 
his  exclusive  right  of  proper^,  which  however,  it  seems  he 
did  not(p),  it  is  now  quite  clear  that  he  or  his  assigns,  or 
after  his  death,  they,  or  his  representatives,  by  virtue  of 

[i)  Sect.  1 ;  and  see  41  Geo.  3,         (0)  See  the  titles  of  the  several 

c,  107.  Acts. 

(k)  Sect.  11.  (p)  See  DonaUion  v.  Becht^ 

(0  Sect.  4*  4  Burr.  2408 ;  S.  C.  a  Bro.  P.C. 

(m)  See  8  Aune,  c.  ig,  sect.  1 ;  138 ;      Osborne    v.    Donddson^ 

and  54  Geo.  3,  e.  156,  sect.  4.  a  Eden,  R.  327 ;   AnonJ^  cited 

(fi)  Ssi  54  Geo.  3,  c.  156 ;  3  Swanst.  675;  Motte  v.  Palhter, 

aad  also  8  Anne,  e.  19;   and  dted  ibid;    Ttmson  v.  Walker^ 

41  Geo.  3,  c.  107.  ibid.  672. 


Oh.  2.  S.  1.]  ^         COFYRIGHT.  ^Q 

the  last-mentioned  act  of  parliament,  is  or  are  entitled  to  the 
profits  of  his  labour  for  twenty-eight  years ;  and,  if  he  shouid 
outlive  that  term,  that  he  has  a  just  claim  thereto  during  the 
remainder  of  his  life. 

With  respect  then  to  the  preventive  relief  which  this 
court  has  the  means  of  affording  in  cases  of  copyright,  it 
being  founded  upon  the  legal  right,  might  be  treated  with 
reference  thereto,  as  derived  respectively  from  the  common 
law,  and  from  statute ;  and,  without  resorting  to  a  formal 
mode  of  division,  we  shall  endeavour  to  keep  them  distinct, 
although  at  the  same  time,  for  the  sake  of  avoiding  tautology, 
we  shall  consider  them  under  one  head. 

lliis  court  will  grant  its  preventive  relief  by  injunction, 
where  a  person  having  obtained  the  manuscript  of  a  work 
from  the  author  prints  the  same  with  a  view  to  publica^ 
tion  {q\  although  the  author  did  not  intend  to  make  any  pro- 
fit by  the  sale  thereof  himself  (r) ;  or  even  if  he  should  part 
with  his  production  voluntarily  to  the  other  in  a  manner 
which  cannot  be  construed  (s)  a  gift  to  him(0»  or  to  the 
public  (u)»  To  mention  a  few  extreme  cases :  in  the  instance 
of  Lord  Chesterfield's  Letters  to  his  Son,  the  widow  of  the 
latter  advertised  the  publication  of  them ;  but  it  was  held 
that  she  had  no  right  to  print  and  publish  them  without  the 
consent  of  Lord  Chesterfield  himself,  or  of  his  executors  (x) ; 
for  although  his  loitLship  might  have  been  regarded  as  having 
devested  himself  of  all  property  in  the  paper,  and  the  use 
of  the  contents,  he  did  not  part  with  his  property  in  the  com-» 
position  (y).  And  in  the  case  of  Lord  Clarendon's  History, 
of  which  he  had  allowed  a  copy  to  be  taken,  Ae  publication 


(9)  Cases  of  fVM  and  Jbr- 
resUTt  dtsd  AmU.  695;  aad 
dao  3  Swanst  674. 

(r)  3  Merf  V.  437 ;  and  see 
s    Atk.  349;      G4Mswgi(m  v. 


Thwaites,  1  8im.&  Stu.  IS4. 

(«)  6ee  Bundett  v.  Mwrrqy, 
I  Jac.R.311. 

{f)  Duke  tf  Q^memktirrii  Vp 
Skebbeare^  s  Eden,  R.  329. 


(if)  ayea.&B.S4. 

(x)  TAovyMon  V.  Siankopcy 
AmbL  737 ;  and  see  Pope  v«  CiirZ, 
s  Atk.  343  ;  Lord  andLad^  Fer^ 
ceved  v.  P^tppi^  a  Vss.  &  B.  19; 
Gee  V*  Pritchmd^  s  SwaQBt402 ; 
Earl  of  Gramrd  v.  Dmkm, 
a  Bali  Sc  B«  907. 

(y)  4  Borr.  11330  is  Pop9  m. 
Csr/tl»reoitei. 
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of  the, work  therefrom  was  restrained (2).  And  where  one 
permitted  a  farce  which  he  had  written  to  be  acted  at  dif- 
ferent theatres,  and  another  person  employed  a  shorthand 
writer  to  take  down  the  words  from  the  months  of  the  per 
formers,  and  afterwards  printed  and  published  the  same; 
it  was  said  that  besides  the  advantage  from. the  performance, 
the  author  had  another  means  of  profit  from  the  sale,  thereof^ 
and  that  it  hud  not  been  made  public  property  by  the  repre- 
sentation of  it ;  and  an  injunction  was  accordingly  granted  (a). 
And  it  seems,  that  if  the  person  who  has  infringed  the  right 
should  not  intend  to  make  any  pecuniary  advantage  by  his 
publication,  he  would  nevertheless  be  restrained  therefrom  (i). 
And  the  principle  above  mentioned  would  be  carried  even  to 
the.  case  of  literary  compositions,  not  reduced  into  writing,  but 
merely  orally  delivered ;  for  in  a  case  in  which  one  delivered 
in  the  Theatre  of  Saint  Bartholemew's  Hospital  lectures  on 
surgery,  which  he  was  unable  to  prove  to  have  been  written, 
and  some  person  who  was  present  as  a  pupil  by  virtue  of  a 
ticket  purchased  of  the  lecturer,  or  a  stranger  under  colour  of 
being  a  pupil,  had  taken  them  down  and  published  them  as 
such  lectures ;  ijt  was  held  that  there  was  a  property  in  the 
composition,  sufficient  to  induce  this  court  to  prevent  publi- 
cation by  another;  for,  had  the  latter  been  a  pupil  the  act 
would  have  been  a  breach  of  contract,  and  had  be  been  a 
stranger,  it  would  have  been  a  fraud ;  and  that  in  either  case 
this  court,  upon  the  foundation  of  the  legal  right,  would  grant 
an  injunction  (c)« 

With  respect  to  the  cases  of  private  copyright,  wh^ch  are 
within  the  statutes,  it  must  be  observed  in  the  first  ji^ce, 


(z)  Duke  of  Queensbcrry  v* 
Shehbearey  a  Eden,  R.  329. 

(a)  Mocklm  v.  Rkkardnny 
AmbL  694;  Morris  v.  Ketfy^ 
1  Jac.&W.48i. 

(5)  3  Swanst  415. 
,  lc)C9m^Ah9rneiligr.Uuick- 
maoMf  on. motion  Dec.  1834  and 
June  1 825.  This  case,  however, 
is  not  stiictly  in  plane  here,  for  it 
was  not  thereby  loridod  that  lec- 


tures orally  delivered,  and  which 
had  not  been  reduced  into  wri- 
tiag ,  eottstitutsd  such  property  as 
this  court  would  protect  by  injunc- 
tioD ;  but  it  is  probable  that  a 
court  of  law  would  decide  in 
favour  of  the  lectaier,  where,  as 
in  this'.cate,  the  invasioa  was 
confessed  by  their  beiag  expressly 
printed  as  his  lectures;  sed.  pt. 
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that  this  court  in  deciding  whether  it  will  grant  its  peculiar 
reUef  does  not  advert  to  the  question,  whether  the  forma-^ 
lities  therein  mentioned  have  been  complied  with ;  as  it  seems 
tbey*  are  required,  merely  for  the  public  benefit,  and  enforced 
by  penalties,  and  their  non-observance  does  not  prevent  the 
property  from  vesting  (rf).  There  are,  however,  circumstances 
which  affect  the  right  to  literary  property  peculiar  to  itself: 
some  arising  from  the  tendency  of  the  work;  others  from  the 
uncertainty  of  the  question  whether  the  new  publication  is 
s  piracy  of  the  former  or  not;  and  others  again,  where  there 
is  no  question  either  as  to  the  tendency  or  to  piracy.  Upon 
the  point  of  title  it  is  to  ^e  observed,  that  if  the  original  pro- 
duction be  of  such  an  irreligious,  seditious,  libellous,  or  im-> 
moral  description,  that  a  reasonable  doubt  may  be  raised 
whether  the  author  would  be  able  in  an  action  at  law  to 
obtain  relief  by  way  of  damages  upon  a  piracy  thereof,  this 
court  will  not  interfere  to  protect  him  by  injunction  until  he 
has  by  such  a  mode  of  proceeding  actually  established  his 
legal  right  (e).  And  here  it  may  be  observed,  in  answer  to 
the  common  remark,  that  this  court  by  its  refusal  to  interfere  in 
eases  where  the  work  is  of  an  evil  tendency,  in  some  instances 
virtually  promotes  the  multiplication  of  mischievous  produc- 
tions ;  that  it  professes  to  decide  only  upon  questions  of  pro-^ 
perty,  concerning  itself  merely  with  the  civil  interests  of  the 
parties,  and  disclaiming  interference  to  prevent  or  to  punish 
injuries  of  a  criminal  nature ;  and  that  it  therefore  leaves  the 
offending  person  to  be  dealt  with  at  law  (f).  And  in  adopt- 
ing such  a  course,  it  is  not  merely  acting  in  conformity  with 
its  own  general  principles,  but  also  with  the  constitution  of  the 
country ;  for  if  it  were  to  assist  a  person  who  has  exerted 
himself  to  the  prejudice  of  the  national  or  of  individual  welfare, 
by  deciding  upon  questions  of  a  criminal  character,  it  would 
assume  a  power  of  adjudication  in  instances,  which,  accord- 

(cT)  Bulfer  v.    Walker,    cited  v.  Benbow,  l   Jac.  R.  474,  d.; 

a  Alk.  94;  3  Barnard,  213;!  Jac.  and  Anon,  Ibid  ;  Austin  v.  Cay, 

R.  314 ;  but  see  2  Atk.  95.  rep.  3  Swanst.  675. 
.  (c)  Wakot  v.  Walker,  7  Ves.  1 ;         (/)  See7  Ves.  2  ;  and  2  Meriv. 

aMeriv.  437  ;  Burnett  v.  Chet--  438;  s  Swanst.  413;  1  Jac.  R. 

«lMK>d;a  Meriv.44l,qote;  Lawrence  473. 
y.Smthf  1  Jiie.  R.47i  i  Murray 
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ing  to  our  notions  of  political  freedom,  ought  not  to  be  dt*' 
termined  without  the  intervention  of  a  Jury.  And  it  is  also 
observable,  that  although  its  interposition  is  refused  in  cases 
of  this  kind,  except  upon  the  plaintiff's  right  receiving  tko 
sanction  of  a  court  of  law,  it  does  not  thereby  bereave  the 
party  applying,  of  any  redress  which  he  might  otherwise 
obtain,  or  of  any  of  the  means  of  seeking  it,  but  merely 
withholds  that  extraordinary  relief  which  is  adapted  to  other 
cases. 

.  One  source  of  uncertainty  upon  the  question  o£  piracy,  ca 
the  subject  of  copyrights,  seems  to  resemble  that  which  may 
be  imagined  capable  of  arising  on  the  subject  of  patents; 
between,  an  invention  and  a  discovery;  for  although  there 
are  some  mental  productions  of  such  a  character,  that  the 
author  of  them  must  undoubtedly  be  the  original  composer, 
there  are  others  which  may  be  derived  from  resemblance  to 
some  objects  of  nature  or  of  art,  with  respect  to  which  it 
may  be  extremely  difficult  to  ascertain  whether  a  subsequent 
publication  of  the  same  description  of  work  is  a  piracy  or  not« 
This  observation  applies  to  the  cases  of  maps(g),  and  of 
other  plates  (A),  translations  (i),  calendars  (i),  and  all  prodvie-* 
tions  of  a  similar  nature.  For  the  sake  of  a  particular  exam-- 
pie,  one  man  might  publish  a  book  of  roads,  which  might  be 
precisely  the  same  as  one  already  existing ;  yet  as  he  would 
not  be  allowed  to  publish  a  copy  of  the  latter  (I),  a  question 
of  piracy  might  arise  which  it  would  obviously  be  difficult  to 
solve ;  indeed  it  might  happen  that  the  only  criterion  of  the 
fact  in  such  a  case  would  be  a  correspondence  of  errors  (in). 
Before  we  proceed,  it  is  to  be  observed,  that  statutes  have 
been  passed  expressly  inYelation  to  the  arts  of  desigsing, 
engraving  and  etching  (n),  making  new  models  and  casta  of 


(g)  Faden  v.    StockdaU^  rep.  18  VeiL  a7o;  Longman  "9^ 

3  Bro.  C.  C.  8o,  note;  i6  Ves.  Chester^  i6  Ves.  269. 

<t7V.  (0  Comas  v.  JSowkip  s  Bro. 

{k)  BarJeldv.Nickolsoiiyi  Sim*  C  C  80 ;  Cojy  v.  iUns  5  Ves. 

&  Stu.  t.  24;  17  Vea.  425. 

(»)  Wyatt  v.  Barnard,  3  Ves.  {m)  8  Ves.  323,  note;  la  Ves. 

&  B..  77 ;  Burnett  v.  Chettoood,  275. 

2  Men  v.  441,  note.                   '  (»)  8  G^o.  2^  c«  13;  )  Cre<X  2» 

(k)  Matthcwson  v.  Stockdale^  e.  38 ;  17  Geo^  3,  c  57» 
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busts  (o),  and  printing  on  linen,  8cc.  (p),  and  that  exclusive 
rights  of  enjoyment  are  thereby  conferred  for  certain  periods 
on  the  artists. 

Another  source  of  uncertainty  on  the  question  of  piracy 
arises  from  a  liberty  which  any  one  is  allowed  to  take  with 
the  literary  work  of  another,  for  his  own  benefit,  which  consists 
in  the  permission  to  make  and  publish  extracts  therefrom  (9), 
or  a  fair  abridgment  thereof  (r);  for  invention,  learning  and 
judgment  may  be  shown  thereby,  and  the  same  may  in  many 
cases  be  extremely  useful  {$) :  but  a  mere  colourable  curtail- 
ment of  an  original  work  is  an  evasion  of  the  statutory  law, 
and  is  treated  as  a  piracy  (jt).  Where  the  second  work 
,  is  professedly  for  a  different  purpose,  the  criterion  seems  to 
lie  in  the  determination  of  the  question,  whether  it  is  a  legi- 
timate use  of  the  plaintiff's  publication,  in  the  fair  exercise 
of  a  mental  operation  deserving  the  character  of  an  original 
work  («).  If  there  were  a  publication  professing  to  be  an 
account  of  the  improvement  of  maps  of  the  county  of  Mid- 
dlesex, containing  the  history  of  the  maps  ever  published, 
pointing  out  the  peculiarities  belonging  to  them,  and  giving 
copies  of  them  all,  as  well  those,  the  copyright  of  which 
has  expired,  as  those  of  which  it  is  subsisting,  it  is  not  easy 
to  say  what  would  be  the  decision  on  such  a  case.  If  it 
were  a  fair  history  of  the  maps  of  the  county  which  had 
beeii  published,  and  the  introduction  of  the  individual  map 
vl^re  merely  an  illustration  thereof,  that  would  be  one  way  of 
stating  it ;  but  if  the  object  could  be  perceived  to  be  the 
profit  to  be  derived  from  publishing  the  map  of  another  man, 
it  would  require  a  different  consideration  (x). 

To  show  that  there  may  be  a  case  in  which  there  is  no 
question  as  to  the  plaintiff's  title,  or  as  to  piracy  by  the  de- 

(p)  38660.3,0.71.  (0  G^kt  v.   Wilcox,  3  Atk. 

(p)  97  Geo.  3,0.38;  39  Geo.  3,  141;  Butiertporth  v.  Rohinson, 

c  19,  and  34  Geo.  3,  c.  33.  5  Ves.  709 ;  Tonson  v.  Walker^ 

(?)  17  Ves.  434;  WMttingkam  3Swanst.  673. 

v.  Wooler^  3  Swanst.  438.  («)  17  Ves.  436;  Barfictd  v. 

(r)  1  Bro.  C.  C.  451 ;  Gyks  Nicholson,  3  Sim.  &  Stu.  1. 

v.  Davist  3  Swanst.  678;  ibid.  (*)    See    WilMns    v.    Aikittf 

681.  17  Ves.  422 1  ibid.  435. 


(i)  3  Atk.  143- 


Y  2 


324  CONCURR£NT  JURISDICTION:  [Book  ^^ 

fendanti  and  in  which  this  court  would  nevertheless  extend 
its  peculiar  relief,  it  need  only  be  said,  that  although  a  man ; 
under  colour  of  a  new  work  may  not  republish  a  former  one^^ 
or  a  substantial  part  thereof,  he  may  aSect  to  publish  a  new 
work  in  continuation  of  an  old  one,  and  may  represent  it  so . 
to  be  for  the  purpose  of  obtaining  profit,  upon  the  credit  and  , 
to  the  injury  of  the  proprietors  of<the  latter:  as,  for  in-» 
stance,  if  one  were  to  have  published  a  work  in  monthly 
numbers,  and  another  a  work  under  the  title  of  a  new  series 
tliereof,  it  would  grant  an  injunction  (y).    And  it  seems  that, 
if  one  should  publish  a  distinct  work  from  that  of  another 
person,  but  represent  it  to  be  the  work  of  the  latter,  with  the . 
view  of  taking  advantage  of  his  reputation,  and  making  a 
profit    thereby,    the    same  kind  of  relief   would  also  be 
granted  (z). 

Besides  the  common  law,  and  statutory  right  of  property 
in  private  individuals,  there  is  a  species  of  copyright,  whtch^ 
although  distinct  from  these  ordinary  kinds  of  literary  pro- 
perty, arising  from  the  composition,  may  be  here  mentioned. 
It  is  that  which  is  vested  in  the  King  (a)  from  consideration 
of  necessity  and  expediency  (6),  and  consists  in  the  preroga-», 
tive  of  authorizing  the  printing  and  publishing  records  of 
certain  matters  connected  with  the  State,  which  is  conferred 
by  letters  patent  upon  the  King's  printer,  and  others ;  and 
the  printing  and  publishing  of  certain  works  connected  with 
the  established  religion,  and  which  is  similarly  granted  to 
the  King's  printer  and  the  Universities.  And  this  court, 
upon  the  ground  of  the  legal  right  thus  derived  from  the 
Crown,  will,  at  the  instance  of  the  King's  printer,  restrain 
the  publishing .  of  Acts  of  Parliament,  Proclamations,  and 
other  acts  of  State,  and  possibly  the  annals  of  courts  of 
justice  (c) ;  and  will,  on  the  application  of  him  and  of  the  Uni- 

(^)  Hoggy*  Kirbyy^  VeB, 2\^,  state.    See  the  instance  of  Cap* 

(2)  Lord  Byron  v.  Johnston,  tain  Cook's  Voyages,   Nicol  v« 

« Meriv.  29.  Stockdaky  3  Swanst.  687.  * 

(a)  The  publication  of  voyages         (6)  13  Ves.  508. 
by  direction  of  the  Admiralty  is         (c)  6  Ves.  704 ;  and  see  Bas- 

not  by  virtue  of  the  royal  pre-  kett  v.  Cunningham^  2  Eden  R. 

rogative  so  much  as  of  the  right  137;  Grierson  v.  Eyr^,  g'  Vet* 

thereto  being  the  property  of  the  341 ;  3  Swanst  680. 
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versities  jointly,  or  even,  as  it  seemSy  separately,  restrain 
the  publication  of  the  Old  and  New  Testament,  and  the 
Book  of  Common  Prayer  (d).  But  it  may  be  mentioned, 
that  the  Universities  have  power  only  to  print  a  sufficient 
number  of  copies  for  their  own  use,  and  a  few  more  than 
they  may  require  to  remunerate  them  for  the  expense  which 
they  must  necessarily  incur  in  printing  for  themselves  (e). 

There  is  also  another  instance  in  which  a  right  distinct 
from  that  of  literary  property  is  acknowledged,  and  upon 
which  this  court  will  grant  its  peculiar  relief,  which  occurs 
where  trials,  upon  which  it  is  highly  important  that  the  public 
should  be  well  informed,  take  place  in  the  House  of  Lords ; 
and  in  which,  therefore,  that  House  generally  assumes  the 
authority  of  bestowing  upon  individuals  the  privilege  of 
reporting  its  proceedings,  and  of  prohibiting  all  other  per- 
sons from  so  doing.  Upon  the  occasion  of  Lord  Melville's 
trial  such  an  exclusive  liberty  having  been  given  to  certain 
persons,  it  was  declared  that  the  question  was  not  upon  the 
right  of  one  man  to  prevent  another  availing  himself  of  his 
sentiments,  clothed  in  his  language,  the  work  of  his  dili- 
gence, but  was  to  be  decided  upon  the  authority  to  exercise 
the  privilege  asserted  (/) ;  and  it  was  held,  that,  there  being 
a  direct  precedent,  the  relief  ought  to  be  given  without  the 
right  having  been  previously  established  at  law,  and  an  in- 
junction was  granted  accordingly  (g)«  It  is  worthy  of  remark, 
that  by  the  15  Geo.  3,  c.  53,  the  two  Universities  in  England,  or 
any  of  the  colleges,  or  houses  of  learning  within  the  same, 
or  the  four  Universities  in  Scotland,  or  the  colleges  of  Eton, 
Westminster  and  Winchester,  have  for  ever  the  sole  liberty 
of  printing  and  re-printing  all  such  books  as  may  be  be- 
queathed or  otherwise  given  to  them  by  the  authors  of  the 
same,  or  their  representatives,  in  trust  for  such  institutions, 
unless  the  same  shall  be  bequeathed  or  given  for  any  term  of 
years,  or  other  limited  term. 

It  remains  only  to  be  observed,  that  this  court,  upon  an 

(d)  The  Umvernties  of  Oxford  (/)  13  Ves.  505- 

Md    Cambridge   v,   Bichardton^  (g)Gumey  \. Longman,  l^V^M^ 

6  Vc8.  689 ;  3  Swanst.  68o,  493.  And  see  the  case  of  Gnerwii 

(0    HUU    v.    University    of  y.  Eyre,  g  Yes.  Zii- 
Oxford,  1  Vern.  375. 
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ex  parte  applicatioa  in  a  case  of  copyright,  for  an  injunction, 
requires  to  be  satisfied  of  the  plaintiff's  primd facie  title,  and 
of  theinfringement  of  bis  right  or  privilege  by  the  defandant(A). 
If  ail  injunction  until  answer,  or  further  order  should  have  been 
granted,  it  will  be  dissolved,  if  the  plaintiff's  title,  or  the  fact 
of  infringement  be  disproved;  or,  if  the  same  be  doubtful,  this 
court  will  in  its  discretion  either  direct  an  issue  continuing 
the  injunction^  or  it  will  dissolve  it^  giving  to  the  plaintiff 
an  opportunity  of  bringing  an  action  at  law  to  substantiate 
his  title^  or  the  fact  of  injury  by  the  defendant,  the  latter 
undertaking  to  keep  an  account  of  the  number  of  copiea 
sold,  in  order  that  justice  may  ultimately  be  done  between 
the  parties  (t).  And  it  is  observable,  that  if  the  work  be  of 
such  a  nature  that  the  sale  is  temporary,  this  court  is  the 
more  cautious,  inasmuch  as  an  intermediate  injunction  in 
such  a  case  may  be  of  equal  effect  with  a  perpetual  injuno* 
tion(i).  Where,  indeed,  an  intermediate  injunction  is 
granted,  it  does  not  often  happen  that  the  cause  is  brought 
to  a  hearing  ;  for  the  merits  of  the  case  will  probably  have 
been  discussed  upon  the  motion  (/);  and  therefore  it  rarely 
happens  that  a  perpetual  injunction  is  decreed  (m).  If  how« 
ever  the  cause  should  be  brought  to  a  hearing,  the  court  witt 
then,  if  the  plaintiff's  case  be  relieved  of  all  doubt,  grant  a 
perpetual  injunction  (n);  or  it  will  dismiss  the  plaintiff's 
bill  (o).  But  it  is  worthy  pf  notice,  that  although  after  an 
issue  the  conscience  of  this  court  may  be  satisfied  with  thf 
decision  of  the  court  of  law  against  the  plaintifi''s  title,  and 
may  accordingly  refuse  the  injunction,  it  will  not  thereupon 

(A)  See  Bell  v.  Wdker^  i  Bro.  {k)  See  Oumey  v.  Longman, 

C.  C.  451 ;  JFakoi  v.  Walter,  13  Ves.  493. 

7  Ves.  1  ;  1 3  Ves.  507  ;  Plait  (I)  4  Barr.  a3ft5. 2400 ;  Tomm 

v«  Button,   19  Yes.  447;  Lord  ▼.  TFo/iwr,  3  Swanit.  679« 

JSjfnm  Y.  Joinaton,  9  Meriv.  29 ;  (m)  s  Swaast*  430 }  and  lee 

a  Swanst.  431;  Vesey  v.  Wilks  Wk$iting^ifm^^ff^QQhr,H&yimatlU 

hfid  lUed,  3  Madd.478;  Morris  428,  note, 

v.    Kelfyf   I    Jac.  &   W.  481  ;  (n)    MackUn    v.     Richardson, 

Rundell  v.  Murray^  I  Jac.  &  R.  Ambl.    694;     WUttingkwm,    v. 

311.  ^oo/er,  9  SwaQ8t.4a8»iiQt^ 

.  (»)JFa/«*v,jr4itt€r,7Vei»,i|  (0)   Dodsl^   v.    Kimnsffy^ 

Wilkins  v.  MUdih  i7yeSt4gd^'  AoiU.  493. 

Anon.  1  Jac.  R.  474,  n.  -          . 
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dismiss  the  bill,  bat  will  allow  him,  if  he  should  think  fit,  to 
bring  the  cause  to  a  hearing  ( p). 

Before  we  quit  these  subjects  of  patents  and  copyrights, 
it  should  be  noticed,  that  although  the  more  apparent  ground 
for  this  court's  interference  is  the  prevention  of  that  wrong, 
which  when  committed  may  be  the  subject  of  damages  at 
law,  but  the  commission  of  which  it  is  important  to  prohibit, 
it  might  also  be  referred  to  the  irreparable  damage  which 
may  be  occasioned  by  invasion  of  the  right,  and  which 
seems  to  extend  beyond  the  sale  of  the  individual  machine, 
or  literary  work,  in  a  particular  case  (9).     But  it  must  be 
observed,  that  in  these  instances  more  especially,  the  pro- 
cess of  injunction  is  peculiarly  effective  in  preventing  the 
necessity  of  repeated  litigation  (r) :  for,  in  them  a  renewal  of 
the  infringement  of  right  would  be  more  likely  to  occur  than 
in  the  instances  hitherto  mentioned,  of  nuisance  and  tres- 
pass, and  in  that  to  which  we   are  about  to  advert,  of 
waste;  inasmuch  as  the  expense  attending  preparation  for 
the  infringement,  when  incurred,  disposes  the  party  who  has 
made  it  to  redeem  the  loss  which  he  must  otherwise  sustain 
by  a  repetition  of  the  illicit  sale,  and  as  it  is  generally  impos- 
sible for  the  plaintiff  to  lay  before  a  Jury  evidence  to  the  full 
extent  of  the  injury  which  he  may  from  time  to  time  sustain 
from  the  invasion  of  his  right  (s),  and  as  the  expense  and 
trouble  of  repeatedly  seeking  compensation  upon  successive 
infringements  thereof  are  likely  to  exceed  the  advantages  to 
be  derived  from  such  relief  (0- 


III. — OF    INJUNCTIONS    TO    PREVENT    WASTE. 

The  enactments  of  the  Statutes  of  Mailbridge  (t/)  and  of 
Gloucester  (x),  which  appUed  to  tenants  for  years  and  for  life 
of  real  estate,  gave  a  remedy  against  such  persons  commit- 
ting waste,  and  ultimately  defined  the  same  in  terms  no  less 

(jf)  Brooke  v.  Clarke^  i  Swanst.         W  See  17  Ves.  424. 
550.  (0  See  1  Jac.  R.  314.  47a. 

(y)  See  8  Ves.  225.  (u)  52  Hen.  3,  c.  23. 

(r)  See  i  Jac.  R.  314.  472.  (:t)  6  Edw,  1,  c.  5. 
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severe  than  forfeiture  of  the  place  wasted,  and  treble  damages : 
and  in  the  instance  of  voluntary  waste  relief  is  afforded  ac- 
cording to  the  extent  of  the  injury  actually  committed,  by 
action  on  the  case.  The  Statute  of  Westminster  second  (y), 
also  supplied  the  means  of  redress  between  tenants  in  com- 
mon of  the  inheritance,  by  giving  to  one  aggrieved  the  means 
of  compelling  the  other,  who  has  been  guilty  of  the  injury, 
to  take  the  place  wasted  as  part  of  his  estate,  or  to  give 
security  against  further  damage;  the  operation  of  which 
statute  has  been  construed  to  extend  to  the  case  of  joint- 
tenants,  though  not  to  that  of  coparceners,  inasmuch  as  they 
could  at  any  time  make  partition  of  their  estate.  These 
remedies,  however,  and  others  which  might  be  mentioned  (2), 
are  partial,  and  are  applicable  only  after  the  mischief  has 
been  done ;  and  although  the  writ  of  e$trepemefU  at  law  is 
preventive  in  its  nature,  it  is  only  temporary  in  its  effect. 
Upon  the  principle  then,  chiefly  of  preventing  irreparable 
injury  (a),  although  it  certainly  at  the  same  time  avoids  the 
necessity  of  repeated  litigation,  this  court  will  issue  its 
injunction  in  cases  of  waste. 

.  It  may  be  noticed,  that  the  distinction  between  cases  of 
trespass  and  of  waste  arises  from  the  circumstance,  that  in 
those  of  the  latter  kind  there  is  privity  between  the  parties, 
in  those  of  the  former,  none  (6).  And  therefore,  in  an  in- 
stance very  similar  to  one  already  mentioned  {c),  in  which  a 
close  was  demised,  and  the  tenant  without  authority  dug 
a  mine  under  the  same,  and  carried  his  excavations  below 
other  land  belonging  to  his  lessor^  the  latter  part  of  the  act 
was  held  to  be  a  trespass,  whilst  the  former  was  considered 
to  be  waste  (d), 

(y)  13  £dw.  i,c.  22.  3    Swanst.    499,   n.  and  S.  C. 

•  (z)  With  respect  to  waste  on  2  Roll.  Abr.  813. 

ecclesiastical  property,  se^  WUker  (a)  6  Ves.  787 ;  9  Ves.  356. 

y.  Dean  of  Winchester^  ^  ^leiiv,  (b)  18  Ves.  185;  2  Sim.  & 

421 ;  and  Herring  v.  Dean  and  Stu.  144. 

Chapter  of  St.  Paul,  3  Swanst.  (c)  Mitchell  v.  Dor#,  6  Ve». 

492,  and  the  cases  therein  cited ;  147. 

and    Bishop    of    Winchester    v.  (d)  Flamang*s     Case,    stated^, 

Wolgar,    rep.    3   Swanst.  493,  7  Ves.  308. 
note;  and  Acland  v.  JtwcU,  rep. 
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'  It  seems  unnecessary  to  dilate  lipon  the  cases  in  which 
this  court,  on  behalf  of  a  person  entitled  in  remainder  or  re- 
version^ will  grant  its  preventive  relief  against  the  tenant  of 
a  particular  estate;  but  it  deserves  mention,  that  the  same 
will  be  extended,  as  well  where  the  right  to  the  inheritance 
is  only  contingent  (e)  or  executory  (/),  as  where  it  is  vested* 
And  there  are  instances  in  which  this  court  has  gone  greater 
lengths  to  restrain  waste  than  the  courts  of  law  in  similar 
cases  would  have  gone  to  give  relief  upon  actions  or  by 
prohibitions  (g). '  Such  peculiar  interference  is  by  means  of 
the  process  of  injunction,  and  is  not  in  derogation  of  the 
power  of  the  ordinary  courts ;  but  on  the  contrary  in  advan- 
cement of  their  principles.  This  proposition  will  be  illus- 
trated hereafter;  but  it  is  thought  advisable  in  the  mean 
time  briefly  to  remark  upon  the  right  to  timber,  which  is 
the  general  object  of  waste,  when  separated  from  the  estate 
upon  which  it  grew. 

*  If  property  were  limited  to  Ai  for  life,  with  remainder  to 
B,  for  life,  with  remainder  to  C.  in  fee ;  although  no  action 
of  waste  would  lie  against  A.  during  the  lifetime  of  B.,  yet, 
as  the  interests  of  B,  in  the  timber  would  be  limited  to  the 
mast  and  shade  (A),  if  the  same  were  felled  by  A.,  or  severed 
by  accident  (t),  it  would  be  considered  that  the  interest  of  B. 
therein  was  determined,  and  that  it  thence  belonged  to  C.  (&), 
who  by  an  action  of  trover  might  recover  the  same,  or  its 
value  (Oi  not  only  if  his  right  to  the  inheritance  were  Appa- 
rent, but  even  he  if  should  be  only  presumptively  entitled 
thereto  (m).  It  might  of  course  happen  that  the  tenant  in 
possession,  might  himself  be  entitled  to  the  estate  of  inhe- 
ritance in  remainder,  and*  in  such  case  the  result  would  be 
different.  Where  A.  was  tenant  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder 

(f)  Robinson  v.  Utton^  3  Atk.         {k)  Dukeo/Nervcastlev,  Vane^ 
209;  1  Dick.  210.  cited  2  P.  Wms.  241 ;  Whitfisld 

(/)  Hayward  v.  SHUingfleet^  v.  Brwit^  2  P.  Wms.  240. 
1  Atk.  422  ;  3  Atk.  21 1 ;  10  Ves.  (/)  3  P»  Wms.  268 ;  Marquis 

2^8.  of  Lansdovme  v.  Marchioness  of 

(g)  3  Atk.  210.  Lansdorvne,  1  Madd.  R.  116. 

(A)  Ibid.  95.  (m)  Whitfield  v.  Beivit,  %  P. 

(i)  3  P.  Wms.  268.  Wms.  240. 
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to  his  first  and  other  sons  in  tail,  with  remainder  to  B.  for 
li£&y  with  remainder  to  his  first  and  other  sons  in  tail,  with 
remainder  to  A*  in  fee ;  and  A,  cut  timber,  and  died  without 
leaving  a  eon,  although  generally  there  is  no  equity  to  take 
from  the  person  having  the  legal  title  to  the  inheritance  at  tha 
time  of  the  waste  being  committedi  yet.asin  this  case  the 
person  so  entitled  had  attempted  to  take  an  undue  advantage 
of  his  possession,  to  the  injury  of  persons  who  might  become 
entitled  to  the  inheritance  previously  to  him,  the  profits  of 
the  sale  of  timber  were  decreed  to  be  laid  out  in  land,  and 
settled  according  to  the  limitations  of  the  estate  (n).  The 
frequent  practice  on  the  creation  of  estates  for  life  or  fpr 
years,  of  declaring  that  they  shall  be  enjoyed  wUhout  im» 
peachmeniof  waitCj  also  leads  to  the  observation  thatit|;ives 
an  additional  interest  to  the  tenant  in  respect  of  the  tim* 
ber  (o),  inasmuch  as  it  operates  not  only  to  authorise  his 
cutting  it  down(j>),  but  to  give  him  the  property  in  the  trees 
when  severed  (9).  This  power  may  be  general,  or  subject  to 
such  restriction  as  the  party  bestowing  it  may  think  prqpet 
to  impose  (r).  It  terminates  of  eourse  with  his  estate :  and 
neither  it,  nor  his  right  to  the  produce  of  the  wast^  when 
committed,  will  commence  until  he  becomes  entitled  to  the 
possession  («)•  If  a  limitation  were  made  to  A.  for  life  or 
for  years,  with  remainder  to  B.  for  life,  without  impeach* 
ment  of  waste,  generally  or  partially,  with  remainder  to  C* 
for  an  estate  of  inheritance ;  if  waste,  such  as  J3.  if  in  po^ 
session  might  commit,  were  done  by  A.,  B.  could  not  main* 
tain  trover  in  respect  thereof;  but  the  same  would  belong  to 
C.  (0*  The  estate  of  tenant  in  tail  after  possibility  of  iss«e 
extinct  is  also  of  such  a  nature,  that  during  the  period  of 
his  enjoyment  of  the  estate  he  is  dispvmishaUe  for  waste  aft 


(ny  Williams  y.Dtiie  of  BoUoUf  (r)  1    Ves.  jun.  483;  CImi. 

1  Cox  R»  73,  S.  C.  under  title  herlyne    v.    Dummer^    1     Bro. 

Fowlett  V.  Duchess  of  Bolton,  C.  C,  166,  S.  C. ;  3  Bro.  C.  C. 

3  Ves.  374.  549* 

(0)  1  Ves.  jun.  483.  («)  1  Ves.  jun.  484;  15  Ves, 

Ip)  See    Co.    l^ilU    220.    a.  435« 

uRep.Sa.U  (0  Pigot  v.  Bullock,  1  Ves. 

(q)  15  Veg)  435.  jun.  479- 
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)aw«  and  has  also  the  property  in  the  timber ;  but  it  seems 
he  has  no  right  thereto^  nor  to  the  value  thereof,  until  he  be- 
comes entitled  to  the  actual  enjoyment  of  the  estate  (ti). 

It  is  now  to  be  observedi  that  although  the  owner  of  the  in* 
heritance  in  remainder,  where  timber  by  severance  is  reduced 
into  personalty,  may  be  entitled  thereto,  yet,  that  where  there 
is  an  intermediate  estate  between  that  of  the  tenant  in  pos* 
session,  and  his  own,  there  is  no  preventive  remedy  at  law, 
either  on  behalf  of  such  owner  of  the  inheritance,  or  of  the 
person  entitled  to  such  intermediate  estate;  but  that  this 
court,  considering  each  to  be  interested  in  its  preservatioD, 
has  established  the  rule,  that  on  behalf  of  the  former,  in  respect 
of  his  right  to  the  property  (x),  and  on  behalf  of  the  latter, 
in  regard  to  his  right  of  enjoyment  (y),  it  will  grant  an  in- 
junction to  restrain  waste  by  the  person  in  possession  (z), 
whether  he  be  tenant  for  life  (a),  for  years  (6),  or  from 
year  to  year  (c).  And,  if  the  first  estate  should  be  of  either 
of  the  descriptions  last  mentioned,  and  the  next  estate  in 
remainder  should  be  without  impeachment  of  waste,  and 
the  tenant  in  possession  should  allow  him  in  remainder  to 
cut  down  timber,  although,  no  relief  could  be  obtained  at 
law  upon  an  action  of  waste,  this  court  would  grant  an 
injunction  against  the  latter  (d)»  It  is,  perhaps,  needless  to 
remark,  that  the  case  of  a  mere  tenant  at  will  not  falling  within 
the  statute  of  Gloucester,  he  is  not  liable  to  an  action  of 


(«)  15  Ves.  427. 

(x)  3  Atk.  723. 

(y)  RosxceU's  casCy  1  Roll. 
Abr.  377;  DayrtU  v.  Chamfh- 
mis,  I  Eq.  Ca.  Abr.  400 ;  Per* 
rot  y,  Pcrrot,  3  Atk.  94;  6  Ves. 

787. 

(z)  Tracy  v.  Troy,  1  Vam. 
03;  3  Atk.  910;  Dick.  208. 

(a)  Pcrroi  v.  JP^roif  3  Atk. 
94;  Clark  V.  TAarp^  a  Ves. 
232  i  Wor^ky  v.  Sicwwrit  4  Bro. 
P.  C.  377  ;  and  see  CaldwM  v« 
JB^fo,  a  Merivt  408,  in  which 
permissive  waate  wss  restraiiit<U 


3  P.  Wms.  268,  note ;  Farrant  v, 
Lovelly  3  Atk.  723;    CoUinson 

V. ,  18  Ves.   353;  Goring 

V.  Goring,  3  Swanst.  661. 

(c)  Prtitt  V.  Breit^  a  Madd.  R. 
62 ;  and  see  Onslow  v.  — •, 
16  Ves.  173.  In  the  former  of 
these  cases  it  is  observable,  that 
the  injunction  was  extended  lo 
restrain  the  tenant  from  sowing 
the  land  with  mustard-seed,  or 
any  other  psrnicioos  crop. 

(d)  Cms  of  lady  Evelin^  cited 
2  Freena.  ss ;  2   £q.  Ca»  Abr. 

759;  3  Atk.  aio;  ib.76& 
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waste ;  and  that  since  his  act  would  operate  as  a  detenni- 
nation  of  his  tenancy,  although  he  might  be  subject  to  an 
action  of  trespass  (e),  this  court  would  not  grant  an  injunc- 
tion. And  copyholders,  even  although  they  should  hold 
estates  of  inheritance,  are  not  authorized  to  commit  waste 
except  by  special  custom,  and  such  a  custom  in  favour  of 
copyhold  tenants  for  life,  or  for  years,  would  be  unreason- 
able and  void ;  and,  although  in  an  instance  of  the  former 
description  there  should  not  be  any  custom,  and  in  one  of 
the  latter  kind,  no  express  authority,  and  the  commission 
of  waste  would  consequently  induce  a  forfeiture  at  law,  yet 
if  an  application  for  an  injunction  in  such  a  case  should  not 
appear  oppressive  (/),  but  on  the  contrary,  the  legal  right 
of  the  lord  should  not  afford  him  an  adequate  remedy,  this 
court  would  grant  its  preventive  relief  (g).  In  the  case 
of  limitations  in  strict  settlement,  or  limitations  of  that 
description,  this  court  will,  upon  the  application  of  trustees 
appointed  to  preserve  the  contingent  remainders,  grant  an 
injunction  to  restrain  waste  by  the  preceding  tenant  for  life 
or  for  years  (A) :  and  such  relief  has  been  afforded  on  behalf 
of  an  infant  in  ventre  sa  mere(i).  And,  vrith  respect  to  this 
court's  interference  between  a  mortgagor  and  mortgagee, 
if  the  former  be  permitted  to  remain  in  possession,  it  will 
restrain  him  from  committing  waste  in  case  the  security  be 
insufficient  (&);  because  by  such  conduct  he  would  diminish 
the  value  of  thereof  (/) ;  and  if  the  mortgagee  be  in  possession 
he  will  in  like  manner  be  restrained,  unless  the  security  be 
defective  (m). 

At  law,  a  tenant  for  life  vrithout  impeachment  of  waste, 
and  a  tenant  in  tail  after  possibility  of  issue  extinct,  have 


<e)  Co.  litt  57,  a. 

(/)  Dench  v.  Bamp^oii,  4  Ves. 

7<K)- 

(g)  Richards^. NobUf^Meriy. 

673. 
(A)  3  Atk.  95;  Dick.  219;  and 

see     Staiufield    v.   Haberghanh 

H)  Ves.  273. 

(t)  See  LaitereFs  Case^  cited 

Prec  in  Cba.  50 ;  3  Atk.  21 1. 


(k)  Hippetky  v.  Spencer, 
5  Madd.  422. 

(/)  3  Atk.  210.  723 ;  Usbome 
v.  Ushome^  Dick.  75 ;  and  see 
Hampton  v.  Hodges,  8  Ves.  105; 
Humphreys  v.  Harrison,  1  Jac.  fc 
W.  581. 

(w)  3  Atk.  723 ;  Witkringtom 
V.  Banks,  Sel.  Ca«-  in  Cha*  30.^ 
Hippesley  v.  Spencer^  5  Madd42  s. 
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very  extensive  powers  in  respect  of  the  property;  but 
there  are  certain  injuries  which,  although  they  might  in 
some  instances  be  allowed  at  law^  are  nevertheless  consi-^ 
dered  in  this  court  to  be  of  so  prejudicial  a  nature,  in  regard 
to  the  value  of  the  estate,  as  to  induce  its  interference  by 
injunction.  Without  entering  into  the  investigation  of  the 
powers  which  persons  so  entitled  possess  at  law  over  the 
estate,  it  is  to  be  observed,  that  the  injuries  alluded  to  are 
of  such  a  description,  that,  as  the  benefit  derived  by  the 
commission  of  them  is  not  in  any  degree  commensurate  with 
the  damage  done,  it  might  be  termed  wanton  or  malicious 
waste ;  but  that  it  is  generally^  with  reference  to  the  cir- 
cumstance of  the  relief  in  such  cases  being  attainable 
in  this  court  only,  denominated  equitable  waste.  It  con- 
sists in  the  destruction  or  deterioration  of  what  is  con- 
sidered to  constitute  the  substance,  protection,  or  ornament 
of  the  estate.  And  although,  with  regard  to  a  portion,  at 
least,  of  this  subject.  Chancery  cannot,  it  seems,  be  said  ta 
bold  concurrent  authority  with  the  courts  of  law ;  yet  as  it. 
would  have  been  tedious  and  unprofitable  to  have  attempted^ 
while  reviewing  the  exclusive  jurisdiction,  to  have  defined 
it  accurately,  and  as  it  falls  much  more  conveniently  under 
consideration  here,  we  purposely  deferred  it  to  this  part  of 
our  treatise. 

Where  the  power  of  committing  waste  is  limited,  this  court 
will  interfere,  and  enjoin  the  party  possessing  it  from  exceed* 
ing  the  liberty  conferred  upon  him  (n) ;  but  the  point  here  to 
be  discussed  arises  where  it  is  unlimited,  except  by  the  con- 
struction of  the  court  itself.  It  has  been  held  then  that  a 
tenant  for  life  (o),  or  for  years  (p),  without  impeachment  of 
waste  (f ),  or,  by  analogy,  a  tenant  in  tail  after  possibility  of 
issue  extinct  (r),  are  not  privileged  to  conmiit  wanton  or 

(»>  Chamberfyne  v.    Dummer,  2    Vern.    738 ;     S.    C.    Prec. 

1  Bro.  C.  C.  166  ;  S.  C.  3  Bro.  Cha.  454;  Rolt  v.  Lord  Samer^ 

C.  C.  549.  viUe,  2  Eq.  Ca.  Abr.  759 ;  Aston 

(0)  WiUiams  v.  Daif^  2  Ca.  in  v.  Jstont  1  Ves.  S64. 
Cha.  32.  (r)  WUUams  v.  Day^  2  Ca.  ia 

{p)  Bishop. of  Londony.  Webb,  Cha.   32 ;    Abraham    v.    Bubb^ 

1  P.  Wms.  524 ;  Dick.  209.  «  Freem.  53 ;  Anon, ;  2  Freem. 

(jf)  Vane    v.    Lord   Barnard^  ^^%\  Cooke  y.WkaUy^iYj\,C9i^. 
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tnaliciotis  injury  to  the  estate ;  tnd  therefore  in  a  well-kQOwir 
case,  where  a  fkther  settled  a  castle  and  lands  apon  himseif  for 
life,  without  impeachment  of  waste,  and  afterwards  to  his  son 
for  life,  with  remainders  over,  and  the  former  with  the  view  of 
injuring  the  latter,  commenced  pulling  down  the  buildingi  he 
was  restrained  by  this  court  (s).    Upon  similar  principles  a 
tenant  of  either  description  will  be  prohibited  from  cutting 
yo«ng  saplins,  or  felling  trees  not  fit  for  timber,  or  destroying 
underwood  of  insufficient  growth  (^).    Bat  the  most  frequent 
iaetance  of  this  court's  interference  upon  equitable  waste  i» 
m  the  case  of  a  tenant  for  life,  or  for  years,  without  impeach*- 
meat  of  waste,  cutting  down  timber  which  affords  either  pro- 
tection or  ornament  to  the  property  («).    It  will  gntnt  an  in- 
junction to  restrain  him  from  cutting  down  trees  upon  an  es- 
tate which  afford  shelter  to  the  house  (r),  or  which  are  in  lines 
or  avenues,  or  form  ridings  through  the  park  (y\  or  were 
planted  expressly  for  the  purpose  of  excluding  the  view  of 
offensive  objects  (z).    In  granting  relief  in  such  cases,  the 
court  is  under  great  difficulty  in  defining  the  extent  to  which 
it  will  interfere ;  and  it  must  be  admitted  that  partaes  have  in 
some  instances  been  left,  by  the  very  language  of  the  court  in 
its  orders,  at  great  haxard  to  determine  what  was  pro^ 
hibiltd(a).     Individuals  of  course  differ  extremely  in  0]Hnion 
as  to  what  is  ornamental;  but  the  principle  upon  whidi  this 
covrt  has  acted  seems  to  be  that  of  adopting  the  taste  of  the 


Abr.  400 ;  Dick,  fiog ;  15  Ves. 
430;  and  see  WilUasMy.  WU'- 
liams^  15  Ves,  419 ;  and^  Madd. 
519,  note  (A). 

(*)    Vane    v.    Lord   Barnard. 
a  Vem.  738 ;  S.C.  Prec.  in  Cha. 

454- 

(f)  Lord  Castlemain  v.  Lord 

Craven^  83  Vin.  Abr.  523.  pi.  1 1 ; 

S.  C,  3  Eq.  Ca.  Abr.  759;  Obrien 

V.  Ohrien^  Ambl.  107;  CkamSer' 

lyne  v.  Dummtr^  1  Bro.  C.C.  166 ; 

S.  C. ;  3  Bro.  C  C,  548.  8  Ves. 

105;  Sanfthe  v.  Smythe^  3  Swanst. 

a&i ;    Brydges     v.      Stephens, 

6  Madd.  279. 


(tf)  See  mUiams  v.  M'Namara, 
8  Ves.  70 ;  NevkUgate  v.  Newdi* 
gatey  1  Sim.  K.  131. 

{x)  Charlton  v.  Charlton^  cited 
3  Atk.  216 ;  Lord  Tamworth  v. 
LoriFerrerSy  6  Ves.  419;  and 
see  1  Jac.  R.  7a. 

(y)  Packingtons  Case,  3  Atk. 
ai5;  and  see  Mton  v,  AstCHf 
i  Vea.  264  ;  Obrien  v.  Obrien^ 
cited  1  Bro.  C.  G.  167  6t  168,  n ; 
S.  C.  Ambl.  107 ;  Chamherfyne 
Y.Dummer^  1  Bro.  C.  C.  166; 
S.  C.  3  Bro.  C.  C.  549. 

(z)  Day  V.  Merrff  t6  Ves.  375. 

(tf)  6  Ves. Ho. 
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penon  who  created  the  estate  of  the  tenant  in  possesaion,  and 
therefore  of  imposing  upon  the  person  taking  the  particular 
estate,  what  may  have  been  planted  by  the  donor  for  oma« 
ment,  however  contrary  it  may  be  to  his  own  notions  on  the 
subject,  or  however  absurd  in  point  of  fact  (&).  And  again,  it  is 
very  difficult  to  say  what  kind  of  estate  may  not  be  the  subject 
of  oniament,  as,  for  instance,  whether  it  may  not  be  extended 
to  a  plantation  in  a  common  field  adjoining  the  mansion- 
bouse  ;  or  whether  its  contiguity,  although  undoubtedly  to  be' 
•onsidered,  is  absolutely  necessary  (c).  The  protection  of  this 
court  it  seems  would  be  extended  to  clumps  of  firs  standing 
upon  a  common  two  miles  from  the  mansion  (d) ;  but  it  wouM 
uot  be  afforded  in  respect  of  timber  said  only  to  contribute  to 
ornament  (0 :  and  if  the  uniformity  in  a  plantation  were  des- 
troyed by  accidoat,  it  would  excuse  the  cutting  of  a  few  trees 
for  the  purpose  of  repairing  and  improving  its  appearance  (/). 
It  remains  to  be  observed,  with  respect  to  this  doctrine,  that 
bettdes  the  case  of  tenant  for  life  without  impeachment  of 
waste,  whose  privilege  arises  by  provision  of  the  grantor  (g), 
and  tenant  in  tail  after  possibility  of  issue  extinct,  whose  pri- 
Yilege  is  a  legal  incident  to  his  estate  (A),  there  may  be  other 
cases  in  which  this  court  would  interfere ;  for  where  by  an 
act  of  the  Legislature  a  tenant  in  tail  was  restrained  from 
faaning  his  issue,  or  those  in  remainder,  he  was  therefbre 
held,  upon  the  principle  of  equitable  waste,  not  to  have  such 
an  interest  in  the  timber  as  to  justify  his  felling  any  part 
of  it  essential  to  the  shelter  or  ornament  of  the  mansion- 
house  (»). 

Itseems  only  necessary  to  observe  further  upon  this  subject, 
that  an  es  parte  injunction  will  be  granted,  where  there  is  a 
necessity  for  immediate  interferencey  upon  a  bill  being  filed 

(ft)6  Vet;  110.  1  Jac  R.  71;  B  Ves.  70;  and  see  Burgea  v. 

Imkingtim  v.  BaUero^  6  Msdd.  £0016, 16  Ves.  174. 

14^  (/)  Lord  Makon  v.  Stanhepe^ 

(c)6  Vea.  1 11  ;  snd  aee  Aman.  rep.  3  Madd.  533,  note  («)• 

%  FrNOb  S78«  (g)  S  Madd.  538. 

(d)  MarquU  ^  DaamUrc  v.  (A)  lUd.  539* 

SarufySf  6  Ves.  107.  (0  Attom^-general  v.  Dwke 

(e)  fFUUam   v.    M^Namara,     of  Marlborough^  ^  M^M.  4Q^ 
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showing  title  in  the  plaintiff  (ft),  andthat^kind  of  interest  in 
the  defendant  which  is  necessary  to  constitute  a  privity  be^ 
tween  them(/)j  and  supporting  the  same  by  affidavit  positively 
verifying  such  title  (m),  and  proving  that  waste  has  actually 
been  commenced,  or  threatened  (n).  But  if  the  plaintiff  can 
swear  to  his  belief  only  (o),  that  such  injury  is  intended,  this 
relief  will  not  be  afforded  him  until  the  defendant  hath  put  in 
his  answer.  Where,  however,  an  injunction  has  been  granted 
ex  parte,  and  neither  the  title  of  the  plaintiff  (p),  nor  the  pri- 
vity between  the  defendant  (q)  and  him,  is  disputed,  and  the 
intention  to  commit  waste  is  not  denied  (r),  by  the  latter 
in  his  defence,  the  injunction^  will  be  continued  until  the 
hearing  of  the  cause ;  whilst,  if  it  be  otherwise,  tliis  court 
will,  it  seems,  dissolve  the  same,  or  continue  it  until  the 
hearing,  giving  in  the  mean  time  to  the  former  the  {oppor- 
tunity of  establishing  his  title  at  law  (5),  or  directing  issues  (0 
to  satisfy  its  own  conscience,  taking  care,  in  case  the  defendant 
should  be  prejudiced  by  the  restraint  imposed  upon  him,  that 
the  plaintiff  shall  indemnify  him  if  the  decision  at  law,  or  the 
determination  of  this  court  upon  the  issue,  should  be  in  his 
favour  (tf).  And  upon  the  hearing  of  the  cause,  this  courtr 
upon  the  whole  merits  of  the  case  then  disclosed,  will  either 
finally  dissolve  the  injunction,  or  will  render  it  perpetual. 
Before  we  proceed  with  our  inquiries,  it  is  proper  to  remind 


{k)  See  Field  v.  Jackum^  Dick. 
699;  fVkitelegg  v.  JVhiteitgg. 
X  Bro.  C.  C.  57 ;  6  Vcs.  787 ; 
3  Meriv.  a ;  Fratt  v.  Brett^ 
fi  Madd.  62. 

(/)  See  Mogg  v.  Biogg,  Dick. 
670;  Mortimer  v.  Cottrell, 
3  Cox  R«  205. 

(m)  Davis  v.  Leo,  6  Ves.  784  ; 

(n)  Fackington  v.  Packingtotif 
Dick.  101 ;  6  Vcs.  706;  ii  Ve«. 
54;  6Madd.  190;  1  Jac.  &  W. 
653 ;  I  Jac.  R.  71.  As  to  res- 
training equitable  waste  generally, 
see  O^tt  v.  Cqfinf  1  Jac.  R  .  70, 
S.  C.  6  Madd.  17. 


(0)  7  Ves.  309.  417 ;  XI  Ves. 


64- 

(p)  Smith  V.  CoBi^er,  8  Ves. 

89. 

(q)  Calvert  v.  GasoUf  2  Sch. 
Sc  Lefr.  561. 

(r)  Strathmore  v.  Bowes^  2  Bro. 

(s)  See  Calvert  v.  Gmos, 
a  Sch.  &  Lefr.  561. 

(0  See  Strathmore  v.  Batoeir 
aBro.  C.  C.  88  ;  S.  C.  1  Cox  R. 
263  ;  Marquis  of  Downskirs  v*> 
SantfySy  6  Ves.  107. 

(ti)  6  Ves.  113.  ' 


Ch.  2.  8.  1.]  WASTE.  337 

the  reader,  that  one  object  in  considering  the  instances  in 
which  this  court  affords  its  preventive  relief  in  furtherance  of 
that  justice  which  is  attainable  at  law  by  actions  of  nuisance, 
trespass,  case,  and  waste,  has  more  immediately  been  that 
of  showing  the  manner  of  proceeding,  where  the  damage 
being  irreparable  in  its  nature,  this  court  has  been  induced, 
upon  the  urgency  of  the  case,  to  grant  an  injunction  at  once 
ex  parte;  but  it  seems  necessary  to  advert  briefly  to  some 
particulars  in  the  course  of  proceeding,  which  may  in  those, 
and  must  in  other  cases  be  adopted,  referring  the  reader 
however  for  more  complete  information  on  the  subject  to 
the  various  books  of  practice. 

In  some  instances  where  an  injunction  is  sought  ejrpar^', 
this  court  will  not  accede  to  the  application  until  the  plaintiff 
has  given  notice  thereof  to  the  defendant,  in  order  that  the 
latter  may  have  an  opportunity  of  resisting  by  counter  afii- 
davits  such  restraint,  until  his  more  formal  defence  has  been 
made,  a  plan  which  is  generally  resorted  to  where  the 
plaintiff,  either  before  or  after  his  bill  filed,  has  been  dilatory 
in  seeking  or  pursuing  his  remedy  (x).  And  in  some  in- 
stances, where  an  injunction  of  this  kind  has  been  granted, 
this  court,  upon  proper  affidavits  produced  by  the  defendant, 
has  dissolved  the  same  before  the  defence  has  been  put  in  (3/). 
But  where  the  plaintiff's  case  is  not  of  that  urgent  nature  to 
require  this  summary  interference,  or  if  it  be  of  that  de- 
scription, and  he  should  not  seek  immediate  protection,  the 
course  is  for  the  plaintiff  to  defer  making  his  application 
until  afler  the  defendant  has  filed  his  answer  (2).  And  here 
it  may  be  remarked,  that  on  the  application  for  the  injunction 
under  such  circumstances,  affidavits  may  not  be  read  by  the 
plaintiff  in  reply  to  the  answer  on  the  question  of  title 
although  it  seems  they  might  in  some  cases  on  mere  points  of 
fact  (a).    Again,  where  after  answer  a  defendant  has  gotlhe 

(*)  2  Ve«.  112;  Kinder  v,  Jones^  (z)  1  Vez.  476. 

17VCS.  110;  I  Jac.  &  W.  653.  («)    19   Ves.    351;    and    see 

(^)  2   Meriv.    479,    and    see  Gibbs  v.  Cole,  3  P.  Wms.  255 ; 

Menzies   v.    Rodrigues,    1    Pri.  2  Bro.  C.   C.  89 ;  16  Ves.  51; 

Exch.  R.  92.     As  to  the  purport  19  Ves.  153;    Morgan  v.  Goode, 

of  a  special  injunction,  see  below  3  Meriv,  10 ;  Smyi/ic  v.  Smi/thcy 

p.  341,  and  note.  I  Swanst.  252,  S.  C.  2   Swunst. 

z 
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injunction  dissolved,  there  are  cases  in  which  this  court  wtD 
upon  an  application  by  the  plaintiff  before  the  hearing  re- 
vive the  injunction  (6).  And  with  respect  to  the  conduct  of 
the  court  at  the  hearing,  it  need  only  be  observed^that  at  that 
time,  it  having  by  the  answer  of  the  defendant,  and  the 
evidence  of  the  various  witnesses  who  may  have  been  ex- 
amined upon  interrogatories  in  the  cause,  the  fullest  means 
of  ascertaining  the  real  merits  of  the  case,  it  will  then  either 
finally  dismiss  the  plaintiff's  bill,  or  will  grant  its  permanent 
relief  (c). 

In  concluding  this  subject  of  the  preventive  jurisdiction 
of  Chancery,  by  special  injunction,  it  is  to  be  remarked,  that 
although  it  has  not  been  pretended  iully  to  investigate  the 
same,  it  is  conceived  that  enough  has  been  stated  to  render  it 
quite  unnecessary  to  investigate  the  other  particular  cases  in 
which  this  court  will,  before  defence,  grant  such  relief,  be- 
cause the  course  of  proceeding  will  now  be  understood,  and 
it  will  be  found  that  they  are  cases  in  which  this  court's  in- 
terference arises,  not  so  much  from  the  peculiarity  of  its 
process  with  reference  to  the  power  of  the  courts  of  law,  as 
from  the  nature  of  the  subject* 

IV. — OF    INJUNCTIONS    TO   RESTRAIN    PROCEEDINGS    IN 
THE    COURTS    OF    COMMON    LAW. 

Although  the  controlling  of  proceedings  in  other  courts, 
ffom  the  nature  of  the  expression  might  lead  to  the  conclu- 
sion, that  the  interference  of  Chancery  is  sometimes  exerted 
in  opposition  to  their  authority,  it  will,  on  the  contrary,  be 
found  that  its  object  is  to  maintain  purity  in  their  adminis- 
tration of  justice,  and  to  prevent  their  forms  of  procedure 
from  being  applied  towards  the  attainment  of  purposes  at 
variance  with  their  general  principles ;  and  that  this  court's 
interposition  therefore  Is  no  less  concurrent  than  in  the  in- 
stances already  adverted  to,  where,,  notwithstanding  the 

^5 1 ;  Jefery9  v.  SmUh^  i  Jac.  {b)    See    HiU    v.    Tkomp$(mi 

&  W.  sgS;  Goodman  v.  Whit'  3  Meriv.  631. 

com6,  1  Jac.  &  W.  589 ;  1  Jac.  (c)  Jskew  v.  Townscnd^  DicL 

R.  155-  ^59-  471 ;  s  Ves.  jun.  316. 
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courts  of  law  may  ultimately  be  able  to  supply  a  remedy, 
yet  it  being  inadequate,  this  court  will  interfere  to  prevent 
the  injury.  That  there  may  be  cases  in  which  the  applica- 
tion of  the  rules  of  courts  of  justice  may  be  attended  with 
severity  and  hardship  is  too  manifest  to  require  proof,  or 
even  illustration.  And  the  mitigation  of  the  rigour  of  the 
common  law  can  only  be  effected  by  a  more  liberal  dispen- 
sation, in  a  spirit  of  equity,  of  the  measure  of  justice 
afforded  in  the  courts  in  which  it  is  administered ;  or,  by  the 
Legislature  relaxing  their  rules.  It  has  been  seen,  however^ 
that  this  court,  firom  its  modes  of  proceeding  being  different 
irom  those  of  the  courts  of  law,  may  be  able  not  only  to 
afford  them  assistance  by  supplying  proof  of  facts  and  err- 
cumstances,  and  suppressing  such  as  may  be  irrelevant  to 
the  merits  of  the  case,  but  may  in  some  instances  be 
thereby  enabled  to  give  concurrent  relief;  and  we  have  still 
to  see  that  upon  its  peculiar  means  of  investigating  the 
nature  of  a  case,  ^is  court  may  be  able  to  reach  the  merits, 
in  a  manner  so  satisfactory  that  it  may  be  induced  to  afford 
a  remedy  also.  Where  a  court  of  law  is  applied  to  for  re- 
dress in  a  case  of  civil  injury,  and  the  defendant  is  unable  to 
supply  the  necessary  evidence  to  rebut  the  plaintiff's  claim, 
except  through  the  medium  of  this  court's  assistant  jurisdic- 
tion, or,  is  in  danger  of  losing  his  right,  in  consequence  of 
circumstances  being  relied  on  in  a  court  of  law,  which  do 
not  affect  the  merits,  but  to  which  it  must  nevertheless  ad- 
vert,  or,  the  case  is  of  such  a  nature  that  it  cannot  afford  an 
appropriate  remedy,  or  is  unable  to  ascertain  the  actual  state 
of  the  facts,  the  court  of  law,  if  induced  to  adjudicate  at 
all,  may  obviously  be  rendered  an  instrument  of  injustice. 
To  prevent  the  occurrence  of  such  an  evil,  this  court,  if  the 
circumstances  appear  to  require  its  aid,  will  interfere  to  res- 
train the  party  endeavouring  under  such  circumstances  to 
obtain  relief  at  law,  from  succeeding  in  his  object. 

It  is  not  intended  here  to  anticipate  what  we  have  to  say 
upon  the  general  means  possessed  by  Chancery  of  adminis- 
tering justice;  but,  it  may  be  remarked,  that,  although  this 
court  is  actuated  by  the  motive  of  affording  more  complete 
relief  than  can  be  obtained  in  the  courts  of  law,  yet,  as  the 
caaes  to  which  we  at  present  allude  are  those  in  which  its 
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-interference  has  direct  reference  to  proceedings  there,  and 
the  primary  specific  object  of  application  is  the  preventing 
a  party  from  obtaining  an  undue  advantage  thereby,  or  from 
exercising  that  oppression^  or  occasioning  that  inconvenience 
which  would  necessarily  attend  multiplicity  or  circuity  of 
suits,  the  subject  to  which  our  attention  is  here  to  be  directed 
may  be  properly  regarded  as  one  of  its  means  of  administer- 
ing preventive  justice. 

The  process  by  which  such  a  purpose  is  effected  is  that  of 
Injunction ;  but  it  is  generally,  in  the  first  instance,  granted 
in  a  different  way  from  that  kind  of  injunction  which  we 
have  hitherto  menftioned  ;  and,  from  the  effect  of  it  with  re- 
ference to  the  general  character  of  this  court's  jurisdiction, 
it  is  necessary  to  premise  a  few  observations  upon  the  prac- 
tice in  relation  thereto.    The  first  proceeding  for  an  injunc- 
tion of  this  kind  is  the  filing  of  a  bill,  praying  that  species 
of  relief;  whereupon,  if  the  defendant  should  not  appear, 
•and  answer  within  the  periods  limited,  or  should  seek  the 
indulgence  or  assistance  of  this  court  to  enable  him  subs^- 
xjnehtly  to  answer,  it  will  usually  (d)  grant  an  injunction,  as  a 
matter  of  course,  without  requiring  even  a  statement  of  the 
case  (e).     This  is  called  the  common  injunction,  in  contrar 
distinction  from  the  special  injunction  hitherto  noticed;  al- 
though there  are  instances  in  which  it  will  be  granted  to  res- 
train proceedings  at  law  upon  a  special  application  (f).  And 
here  it  may  be  observed,  that  this  process  must  be  specially 
sought  where  the  object  of  it  is  to  restrain  proceedings  ia 
the  Ecclesiastical  Courts  (g).    The  effect  of  the  common  in- 


(d)  Not  in  all  cases ;  as  for  in- 
stance, where  the  defendant  <«is 
abroad,  11  Ves,  567,  and  where 
the  proceedings  are  in  other  than 
the  common-law  courts. 

(c)  James  v.  Dorvnes^  18  Ves. 
522 ;  Bruce  v.  JFebb,  2   Meriv. 

474- 

(f)     Franklf/n      v.     ThomaSf 

3   Meriv.  225;  Hine  v.  Fiddes^ 

2  Sim*  &   Stu.  370.     As  to  the 

mode  of  proceeding  in  Cliancery 


where  the  defendant  in  Eqoity  is 
abroad,  see  Delancy  v.  WaHu^ 
3  Bro.  C.  C.  12  ;  Stephens  v. 
Ctnt,  4  Ves.  359 ;  French  v.  Roe, 
13  Ves.  593;  Kenxoorthjf  v. 
Accunor,  3  Madd.  550. 

(g)  1  P.  Wms.  301  ;  Sheffield 
V.  Duchess  of  Buckinghamshire, 
1  Atk.  628 ;  Mactia:}inra  v.  Mac 
quirey  Dick.  223 ;  Gascoyne  v. 
Chandler  J  rep.  3  Swanst.  418,  n. 
And  a«  to  injuRCtious  to  restrain 
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junction  in  Chancery  where  the  action  at  law  has  not  been 
commenced^  is  wholly  to  prevent  such  a  proceeding;  but 
where  the  declaration  has  been  delivered,  it  operates  only  to 
stay  execution  (A).  It  often  happens,  however,  where  this 
court's  assistant  jurisdiction  is  called  into  exertion,  that  it  is 
extremely  material  to  suspend  the  proceeding  of  the  parties 
to  trial.  Hence,  this  court,  after  the  common  injunction  has 
been  obtained  (i),  will,  upon  satisfactory  proof,  specially 
offered,  that  the  evidence  of  witnesses  to  be  examined  upon 
interrogatories  (k),  or  the  discovery  to  be  derived  from  the 
defendant's  answer  (/),  will  be  material  to  the  plaintiff's  de- 
fence at  law,  extend  the  tcr;ns  of  the  injunction  to  the 
staying  of  trial  (m).  The  purport  of  the  common  injunction 
being  to  restrain  the  proceedings  at  law  until  answer  and 
further  order,  and  not  in  the  disjunctive,  as  in  the  instance  of 
the  special  injunction,  it  cannot  be  dissolved  until  after  the 
defence  has  been  put  in  (/i).  The  course  then,  generally  is, 
to  apply  in  a  special  manner,  upon  a  conditional  order  pre- 
viously obtained  as  a  matter  of  course,  that  it  shall  be  dis- 
solved on  a  certain  day,  unless  good  cause  shall  be  shown  to 


proceedings  ia  Scotland  and  Ire- 
land, see  Buskbj/  v.  Munday, 
5  Madd.  297  ;  Kennedy  v.  Earl 
ofCassUUy  2  Swanst.  313  ;  HaV' 
rison  v.  Gumey^    2  Jac.  &;  W. 

5^3. 

(A)  Ndthorpe  v,  LaWf  13  Ves. 

323;   BuUer  v,  Ovey,   16  Ves. 

141  ;  18  Ves.  488;  19  Ves.  376, 

377 ;     Hawtshaw    v.    Parkins y 

2  Swanst.  539. 

(t)  2  Cox  R.  232 ;  10  Ves. 

450. 

(k)  Botodeny.UodgefiSyfms* 

(/)  Partington  v.  Hobson^ 
1^  Ves.  220. 

(m)  .See  Hartley  v.  Hobsony 
Dick.  728 ;  S.  C.  2  Cox  R.  117; 
Jones  v. ,  8  Ves.  46 ;  AW- 


thorpe  V.  Law,  13  Ves.  323  j 
Appleyard  v.  Seton,  16  Ves. 
223;  18  Ves.  488;  fVhite  v. 
SieinwackSf  19  Ves.  83;  19  Ves. 
376 ;  Bishton  v.  Birch,  i  Ves. 
&  B.  366  ;  2  Ves.  &  B.  41 ;  and 
8ee  Jf^rigkt  v.  Brains,  2  Cox  R. 
232  ;  S.  C.  3  Bro.  C.  C.  87  ;  and 
Blacoe  v.  Wilkinson,  13  Ves.  454 ; 
Field  v.  Beaumont,  i  Swanat.  204 ; . 
Taylor  v.  Leigh,  2  Jac.  &  W.  388  ; 
and  see  Barrett  v.  Barrett,  1  Jac- 
R.  154;  Birds.  Brancker,^  Sim. 
&  Stu.  186. 

(»)  2   iVIeriv.  479 ;    and  see- 
1  Jac.  R.  157  ;  Taggart  v.  Hew^ 
lett,  I  Meriv.  499 ;  Morgan  v^ 
Goode,  3  Meriv.  10;  1  Jac.  R». 
155. 
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the  contrary,  which  is  served  upon  t|^e  plaintiff (o).  If  no 
cause,  or  no  good  canse,  be  shown,  the  injunction  is  of 
course  dissolved  (p);  but  if  there  be,  upon  the  merits  of 
the  case,  which  it  seems  in  this  instance  must  be  derived 
from  the  pleadings^  and  not  from  affidavits  of  extrinsic 
matters  (9)^  even  of  fact(r),  this  court  will  continue  the 
injunction  until  the  hearing  of  the  cause,  imposing  terpis 
upon  the  plaintiff  if  the  justice  of  the  case  require  the 
same  (s).  And,  it  may  be  noticed,  that  where  an  injunction 
has  in  this  stage  been  dissolved  upon  a  point  of  prac- 
tice, this  court  upon  a  special  applicatioui  and  notice 
given  to  the  defendant  of  intention  to  make  it,  will  in 
some  instances  revive  the  same  (^).  It  is  almost  needless  to 
say,  that  it  can  very  rarely  happen  on  a  bill  filed  for  an  in- 
junction to  stay  proceedings  in  another  comt,  except  it  be 
in  the  instance  of  restraining  a  defendant  from  setting  up  an 
outstanding  term^  or  raising  any  other  impediment  to  the  fair 
decision  of  a  question  at  law,  that  the  plaintiff  waits  to  ap- 
ply specially  for  an  injunction  to  control  proceedings  there, 
upon  merits  confessed  in  the  answer  (u);  but  whether  it  be 
originally  granted,  or  it  be  continued,  upon  the  disclosures 
contained  therein,  it  is  generally  sustained  until  the  hearing 
of  the  cause  (or). 


(o)  See  Lac^  V.  Hornby,  9  Ves. 
&  B.  sgi ;  2  Madd.  R.  139. 

(p)  As  an  instance,  see  Pro* 
thcroe  v.  Tortnanj  3  Swaost.  227* 

iq)  See  Taggart  v.  Hewlett^ 
I  Meriv.  499  ;  Morgan  v.  Goode^ 

3  Meriv.  10. 
(r)  8  Ves.  36. 

(s)  See  Daily   v.   Catckhwet 

4  Pri.  Excb.  R.  147;  Hudson 
v.  Bartraniy  3  Madd.  440  ;  Curtis 
v.  Auber^  1  Jac.  &  W.  526. 

(t)  Philips  v.  Johnston,  Dick. 
292 ;  and  see  James  v.  Dovmcs, 
18  Ves.  522  ;  Scott  v.  Mackiu' 
tosh,  I  Ves.  &  B.  503;  Bliss 
V.   Boscntt^n^  2  Ves.  6c  B.  101 ; 


Vipan  V.  Morthck,  a  Meriv. 
476  ;  4  Madd.  238. 

(tf)  See  Shackle  v.  Baker^ 
14  Ves.  468;  Bott  V.  Birck^ 
4  Madd.  255. 

(«)  It  may  be  mentioned  that 
there  are  instances  hi  which  in* 
junctions  are  granted  for  other 
limited  times  than  those  men* 
tioned  in  the  text,  as  until  a  Master 
shall  have  made  his  report  whe« 
ther  an  action  at  law  then  com- 
menced by  the  plaintiflf  in  equity 
and  his  suit  in  this  court,  are  for 
the  same  purpose,  see  Hogye 
V.  Curtis,  1  Jac.  &  W.  449 ; 
Amory  v.  Brodrick^  i   Jac*  R* 
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We  have  seen  that  this  court  exerts  itft  assistant  jnrisdic* 
tion  in  restraining  the  defendant  from  proceeding  to  trial  in 
an  action  at  law  until  the  plaintiff  in  equity  shall  be  enabled 
to  produce,  through  the  medium  of  this  court,  the  proper 
evidence  to  sustain  his  defence,  and  in  prohibiting  the  de- 
fendant from  setting  up  impediments  to  the  fair  decision 
of  the  right,  or,  in  other  words,  to  compel  the  suppression  of 
a  defence  inconsistent  with  the  real  merits  of  the  case,  and 
that  this  is  effected  by  means  of  the  special  injunction.. 

But  the  common  injunction  to  which  we  here  more  parti- 
cularly allude  may  be  considered  with  reference  to  the  cases, 
in  which,  from  the  peculiar  nature  of  the  process,  it  is  the 
foundation  of  a  portion  of  the  concurrent  jurisdiction,  and 
with  respect  to  tiiose  in  which  it  is  subservient  to  the  ends 
of  justice,  by  its  being  the  means  whereby  this  court  is  ena- 
bled to  render  effective  that  part  of  its  concurrent  jurisdic- 
tion which  is  founded  upon  its  peculiar  means  of  reaching 
the  merits,  in  cases,  the  subject  of  which  is  of  legal  cogni- 
zance. It  is  only  to  the  former  of  these  descriptions  of 
cases,  however,  that  we  shall  in  this  place  advert,  because, 
as  already  intimated,  it  could  not  be  treated  here  with  re- 
gard to  the  latter,  without  anticipating  those  important  sub- 
jects of  the  concurrent  jurisdiction  of  which  we  have  still 
to  treat,  in  which  this  court,  having  attained  that  informa- 
tion which  is  necessary  to  the  administration  of  justice, 
and  being  capable  by  its  decree  of  giving  relief  as  satisfac- 
tory and  oftentimes  much  more  so  than  could  be  attained  at 
law,  will  avoid  the  necessity  of  twofold  litigation  by  dis- 
pensing an  -appropriate  remedy. 

The  instances  of  this  court's  interference,  in  consequence 
of  the  peculiarity  of  the  process  by  injunction  to  restrain 
proceedings  at  law,  are  various;  but  are  distinguishable 
under  separate  heads  from  the  nature  of  the  equitable  prin- 
ciples from  which  they  are  respectively  derived.     In  other 

5S0.    And  it  may  also  be  here  and  W.  392,  and  that  it  seems 

noticed,  that  as  a  distress  does  doubtful  whether  this  cuurt  would 

not  fell  within  the  strict  meaning  grant  an   injunction   under  any 

of  a  proceeding  at  law,  a  com-  circumstances  to  restrain  an  ex- 

mon  injunction  would  not  restrain  tent  from  the  Crown,  Whitehousc 

it,  see   Hughes  ▼•  Ring^  1   Jac«  v.  Partridge^  3  Swanst.  365. 
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words,  it  it  a  maxim '  that  this  court  is^anxious  to  prevent 
multiplicity  and  circuity  of  suits,  and  upon  the  first  of  these 
principles  this  court  has,  through  the  medium  of  this  pecu- 
liar process,  established  its  authority  on  what  are  termed 
bills  of  peace ;  and  upon  the  latter,  on  bills  of  inter[deader. 

1 .  Of  Bills  of  Peace. 

Wl  have  seen  in  the  instances  in  which  the  special  injunc- 
tion is  granted  in  cases  of  nuisance,  trespass,  case,  and 
waste,  that  besides  the  ground  of  irreparable  injury,  this 
Court  is  sometimes  actuated  in  granting  such  relief  by  the 
consideration  of  avoiding  the  repetition  of  the  injuiy,  and  of 
preventing  the  necessity  of  the  plaintiff,  in  order  to  obtain 
even  what  at  law  approaches  most  nearly  to  adequate  relief, 
namely,  damages  upon  each  offence,  being  obliged  to  carry 
on  litigation  to  an  inconvenient  and  injurious  extent.  Those 
were  instances  of  actual  invasion  of  a  right  in  the  enjoyment 
of  the  plaintiff.  In  the  cases  to  which  we  here  allude,  the 
light  itself  is  the  original  cause  of  dispute,  but  the  parties 
on  one  side  being  numerous,  it  would  be  necessary  at  law,  in 
order  to  decide  between  them  all,  that  many  actions  should 
be  brought,  or,  there  being  only  two  parties,  the  action  by 
which  legal  relief  may  be  attained  is  not  conclusive  in  its 
nature,  and  may  therefore,  by  a  litigious  person,  be  made  an 
instrument  of  oppressive  litigation. 

The  first  of  these  kinds  of  bills  may  be  filed  either  for  the 
establishment,  or  in  defence  of  a  right,  and  may  be  resorted 
to  either  where  one  person  claims  or  defends  a  right  against 
many,  or  where  several  claim  or  defend  a  right  against  one. 
The  object  of  the  interference  of  Chancery  in  such  cases  is  to 
avoid  multiplicity  of  suits ;  but,  as  it  is  founded  upon  a  legal 
right  that  must  first  be  tried  at  law  in  an  individual  case,  and  a 
verdict  obtained  there  for  the  plaintiff,  in  order  to  induce  this 
court  to  grant  a  perpetual  injunction  (y).    For  the  sake  of 

(y)  See  Nottingham  Tovm  v.  a   Atk.  484;    Birch    v.    HoUg 

Ward,  2  £q.  Ca.  Abr.  172  ;  Sel.  3  Atk.  726  ;  S.  C.  2  Yes.  193  ; 

Ca.  in  Cha.  74»  75  ;  Lady  Cod*  Anon.  2  Vez.  414. 
tii:.,^tijn  V.  England,  2  Atk.  167 ; 
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illustration^  it  may  be  observed^  that  by  such  mode  of  pro« 
ceeding  a  parson  may  establish  his  right  to  tithes  against' 
his  parishioners  {z),  and  an  individual  establish  a  custom  of 
receiving  tolls  (a),  or  other  customary  rights  (6) ;  and  that 
the  tenants  of  a  manor  may  by  such  means  establish  a  com- 
mon right  against  the  lord(c):  and,  as  to  the  defence  of  a 
right,  that  this  court  will  interfere  on  behalf  of  the  lord,  to 
prevent  encroachments  by  his  tenants  {d) ;  and  on  behalf  of 
the  owners  or  occupiers  of  property  in  respect  of  which 
tithes  are  claimed,  to  establish  a  modus  (e).  It  is,  perhaps, 
almost  unnecessary  to  observe,  that  where  there  is  a  general 
right  in  one  of  the  parties,  it  is  not  requisite  that  any  privity 
should  exist  among  those  who  oppose  or  impeach  it  {f) ;  and 
that  it  seems  each  may  have  a  separate  ground  of  claim  (g)« 

The  other  instances  in  which  bills  of  this  kind  are 
filed  may  be  derived  from  the  disuse  of  real  actions  at  law, 
and  the  frequent  substitution  of  ejectments  for  the  trial  of 
titles.  The  latter  kind  of  action  not  being  in  its  nature 
final  (A),  it  is  obvious,  that  if  a  party  out  of  possession  fail, 
he  may  harass  his  adversary  by  repeated  litigation  of  the 

(«)  Brovin  v.  Vermuden^  \  Ca,  note ;  S.  C.  Gwill.  T.  C.  1596 ; 

in  Cha.  273.  9  Ves.  163  ;  Gordon  v.  Simpkin- 

(a)  See  Duke  of  Norfolk  v.  son,   11  Ves.  509.     As  to  the 

MyerSj  4  Madd.  83.  establishmeDt  of  the  amount  of 

(6)  How  v.  BromsgrovCf  1  Vern.  fines  to  be  paid  by  the  tenants  of 

33  ;     New    Elme    Hospital    v.  a  manor  to  the  lord,  see  Co-wper 

Andover,  i  Vern.   a66  ;  and  see  v.  Clerky  3  P.  Wms.  156. 

Corporation  of  Carlisle  v.  WilsoHf  •     (f)  See  Mayor  of  York   v. 

13  Ves.  376.  Pilkington,  1  Atk.  383. 

(c)  Pawlett  v.  Ingres,  1  Vern.  (g)  1  Atk.  384;  7  Ves.  310. 

308 ;  Baker  v.  Rogers,  Sel.  Ca.  And  on  this  subject  see  also  Lord 

in  Cha.  74.  Teynham    v.    Herbert,    2    Atk, 

(rf)  I  Atk.  282  ;  2  Atk.  167  ;  483  ;  Parish  of  St,  Luke  v.  Pa- 

as  an  instance  of  a  suit  by  a  risk  of  St.  Leonard,  1  Bro.  C.  C. 

Water  Company  to  secure  quiet  40 ;  Weller  v.  Smeaton,  1   Cox 

possession   of   their    pipes,    see  R.  102;  S.  C.  1  Bro.  C.  C.  572; 

New  River  Company  v.  Graves,  Wake  v.  Conifers,  2  Cox  R.  360; 

2   Vein.  431  ;  and  $ee    1    Atk.  S.  C.  1  Eden  R.  331,  and  cases 

383.  385  ;  2  Sch.  &  Lefr.  208.  therein  cited 

(e)  1   Atk.  283 ;  Earl  of  Co*  {h)  See  on  this  point  4  Bro. 

vcntry  v.  Burslem,  2  Anstr.  567,  P.  C.  397  ;  7  Bro.  P,  C.  145. 
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aam«  quettiofi.  Hence^  where  the  party  applying  to  this 
oornt  was  the  defendant  at  law,  who  had  been  so  vexed  by 
legal  proceedings,  this  court,  upon  the  mere  fact  of  five  such 
actions  having  been  unsuccessfully  brought  against  him, 
granted  a  perpetual  injunction  to  restrain  his  adversary  from 
further  litigation  (0«  And  if  the  plaintiff  at  law  should  apply 
to  this  court  upon  equitable  circumstances,  to  interfere  on  his 
behalf,  and  to  quiet  his  enjoyment,  it  would  give  him  oppor- 
tamties  of  trying  the  right ;  and  if  he  should  succeed,  would 
in  a  similar  manner  set  at  rest  the  claims  against  him  a  but 
it  aeems  there  must  be  more  than  one  verdict  to  induce  this 
Goort  to  afford  each  protection  (ft). 

2.  Of  Bills  of  Interpleader. 

It  is  hardly  necessary,  perhaps,  to  observe  that  the  modes  of 
proceeding  and  the  remedies  at  law  being  for  the  most  part 
simple  and  direct,  and  therefore  applied  between  the  parties 
without  regard  to  the  interest  of  others,  it  must  often  happen 
that  jusfice  cannot  be  administered  at  law  between  all  who 
are  actually  concerned,  without  an  inconvenient  circuity  of 
actions.  This  court,  however,  has  the  means  of  bringing 
all  the  parties  before  it,  and  of  investigating  their  relative 
claims.  In  affording  its  relief  upon  a  bill  of  interpleader, 
where  the  claims  are  of  a  legal  nature,  this  court  not  only 
acknowledges,  but  acts  upon  the  foundation  of  the  legal 
right,  and  gives  to  the  parties  that  measure  of  justice  which 
they  ought  severally  to  attain,  if  by  circuity  of  actions  they 
were  to  proceed  at  law.  The  instances  in  which  such  a  bill 
is  filed  arise,  where  a  person  owes  a  debt  or  duty,  but  from 
peculiar  circumstances  is  unable  to  decide  to  whom  he  ouo>ht 
to  pay  the  same  (I).    In  such  a  case  to  prevent  the  probable 

(0  Earl  of  Bath  v.  Sherwin^  v.  Ryder,  7  Bro.  P.  C.  145; 

4  Bro.  P.  a  373 ;  S.  C.  Pre.  in  Welkr  v.  Smeatm,   1    Q%ji  R. 

Cha.  «6i ;   and   see  DaUon  v.  io9  ;  S.  C.  1  Bro.  C.  C.  57a. 
Dalton^  Sel.  Ca.  in  Cha.  13.  (/)  2  Vee.  jun.  310  ;  and  see 

(!)  Uighton  V.  Leighton,  I  P.  Joknson  v.   Atkinson,    3  Anstr. 

W.  671 ;  S.  C.  4  Bro.  P.  C.  378 ;  798 ;  and  fVooUuton  v.  WHgkt, 

and  see  litton  v.  Ewrlrf  Mac*  3  Anstr.  801. 
cUs/ieUt   I    Vera.  %%T;   Lomax 
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kijustice  which  would  resoli  from  a  trial  between  OM  only  of 
the  parties  and  himself,  and  the  vexation  which  would  manir 
festly  attend  the  prosecution  of  actions  by  all  the  daimanta^ 
this  court  will,  upon  a  bill  file^  by  the  defendant  at  law, 
compel  them  to  discuss  the  merits  of  their  respective  claims, 
or,  aa  it  is  termed,  to  interplead  (m)*  In  the  mean  time,  if  the 
subject  of  the  dispute  be  personal^  this  court,  upon  payment 
of  the  fund  into  court  (»),  will  prevent  proceedings  at  law(o)^ 
by  special  (p)  injunction  (q) :  but  the  plaiatiff,  upon  aU  biUs 
of  this  kind,  is  for  obvious  reasons  required,  upon  the  filing 
thereof,  to  make  an  affidavit  that  he  dojoa  not  coUode  with 
either  of  the  parties  (r).  If,  when  the  eauee  is  brought  >to,a 
hearing,  in  respect  of  which  the  plaintiff  imist  not  be  guilly  of 
delay  (s),  the  question  between  the  olaimaats  is  suffici^itly 
clear  as  to  matters  of  fact  and  law^and  ao  deflajtely  proposed^ 
and  satis&ctorily  supported,  as  to  enable  this  court  to  decide 
it  will  do  so  at  once ;  but,  if  otherwise,  it  will  then  allow  aa 
action  (/),  or  direct  an  issue  (ti),  or  a  reference  to  a  Master  Oc\ 
according  to  the  circumstances  of  the  case,  io  order  that  the 
question  of  right  may  be  properly  determined,  and  will  make 
its  decree  accordingly  (y).. 

A  bill  of  this  kind  lies  only  where  the  clakns  are  legal,  or  at 
the  least  where  ope  of  them  is  of  that  nature  («);  but  it  is  not 


(m)  3  Yes.  jun.  109.  310. 

in)  Earl  of  Carlisle  v.  G<^U, 
s  Freem.  148 ;  3  Barnard,  250; 
3  Meriv.  Ill* 

(0)  Morgan  v.  Marsack, 
3  Meriv.  107* 

(p)  It  is  observable,  that  on  a 
bill  of  this  kind  the  court  will 
not  grant  an  injuDCtion^  ex  parte, 
Croggon  V.  Symonsy  3  Madd. 
13a 

iq)  Vkary  v.  Widget^  1  Sim. 

R.  t5- 
(r)  1  Vez.  S48 ;  3   Ves.  jun. 

103.  109;  3  Yes.  ft   B.  410; 

and  see  Stotkam  v.  Haii^  i  Turn. 

R.  30. 
(«)  Hyde  v.  Warnn,  19  Yes. 


333;  and  see  cases  cited  below 
in  note  (y). 

(0  Anon,  1  Yem.  351. 

(«)  See  case  referred  to  9  Yes. 

73.    • 
(jr)  Dungey  v.  Angove^  3  Yes. 

jun.  304;    AngeH   v.    Hmideny 

16  Yes.  303. 

(jr)  As  instanoes  in  which  one 
or  both  of  the  defendants  is  or 
are  abroad,  see  Sievensom  v. 
Amkrs&n,  a  Yes.  k  B.  407; 
Martimius  v.  HehmiA^  Coop.  R. 
345 ;  S.  C.  3  Yes»  k  B.  41s,  n. 

(z)  8  Meriv.  ill ;  Paris  v. 
QHkam,  Coop.  R.  56;  bat  see 
Sir  H.  Goring  v.  Bickersiqff 
3  Freem.  169. 
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necessary  that  a  suit  or  action  thereupon  should  have  been 
commenced,  a  mere  claim  being  considered  a  sufficient 
ground  for  such  an  application  (a),  although  it  is  requisite 
that  the  plaintiff  should  admit  a  right  in  each  party  to 
institute  proceedings  against  him  (6).  It  seems  essential 
that  pfirity  should  subsist  between  the  plaintiff  and  both  the 
defendants,  or  not  with  either  of  them  (c) :  for,  although,  on  the 
one  hand  such  a  bill  may  be  sustained  where  an  auctioneer  who 
is  considered  an  agent  for  the  vendor  and  purchaser  also, 
is  desirous  of  ascertaining  to  whom  he  ought  to  pay  the  pro- 
duct of  a  sale  (d),  and  a  captain,  against  whom  there  are 
adverse  claims  upon  a  bill  of  lading  (e),  may  thus  secure 
himself  from  the  effects  of  twofold  litigation,  and  a  tenant 
Who  is  unable  to  decide  to  which  of  two  persons  claiming 
his  rent,  in'privity  of  tenure  or  of  contract,  he  ought  to  pay 
it^  as  in  the  cases  of  mortgagor  and  mortgagee,  trustee,  and 
cestui  que  truit,  in  which  he  does  not  dispute  the  title  of  his 
landlord,  but  in  which  it  is  nevertheless  uncertain  to  whom'it 
shbiild  be  paid  (f),  this  court  will  compel  the  claimants  to 
interplead ;  and  on  the  other  hand,  where  there  is  no  express 
privity  with  either  of  the  parties,  as  for  instance,  on  a  dis'- 
pute  respecting  money  in  the  fands,  or  in  relation  to  cash 
simply  deposited,  or  lying  in  the  hands  of  an  individual,  the 
governor  and 'company  of  the  Bank  in  the  one  case  (g),  and 
the  stakeholder  (A)  in  the  other,  may  resort  to  such  a  measure ; 
yet  where  privity  subsists  with  one  of  the  claimants  only,  as, 
if  the  assignees  of  a  bankrupt  should  appoint  an  agent  to 
receive  money  from  a  debtor  to  the  bankrupt  and  his  partner, 
and  the  agent  should  receive  the  same,  and  then  tjie  partner 
should  claim  delivery  thereof  to  him,  as  it  would  be  the  duty 

(a)  2  Ves.  juD.  107 ;  Steven*  (e)  Lowe  v.           ,  3  Madd. 

son  V.  Anderson^  s  Ves.  &   B.  377. 

407,  (/)  3  Ves.  jun.  319 1  and  see 

'  (^>  d   Meriv.   110;    Slingsby  C&atan^.  FTt^fianif,  9  Ves.  107; 

v«  BouHoHt  9  Ves.  &  B.  334.  Ciarke  v.  Byne,   1 3  Ves.  38^ ; 

(c)  See ,  Dartket    v.   Winter,  East  India  Company  v.  Edwards, 
a  Sim.&  Sto.  536.  18  Ves.  376. 

(d)  Farehrother    v.  Prattent,         (g)  Bitch  v.Corbin,,  i  Gox  R. 
1  Dan.  Exch.  R.  64;  Aldridgt     144. 

r^MesncTf  6  Ves.  418.  .    (A)  1  Cox  R.  145.  . 
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of  the  agent  to  pay  the  money  received  in  that  capacity  to 
his  principal,  a  bill  of  interpleader  would  not  lie  (t).  Upon 
the  same  ground  a  tenant  could  not  support  such  a  bill 
against  his  landlord  on  an  ejectment  brought  by  a  stranger; 
for  as  the  object  thereof  must  be  to  get  the  possession,  which 
a  tenant  is  not  bound  to  defend,  he  might  throw  himself 
upon  his  landlord,  either  to  have  the  possession  maintainec^  or 
a  recompense  for  the  loss  of  it;  and  if  a  bill  of  this  kind  were 
allowed  in  such  a  ^ase,  the  tenant  might  compel  bis  landlord 
to  expose  his  title  when  attached,  and  thus,  through  tlie 
medium  of  this  court,  be  an  instrument  to  betray  him,  and  at 
the  same  time  to  compel  him  to  do  that  which  we  have  al-> 
ready  seen  it  is  the  policy  of  the  law  to  avoid  (k).  And,  as 
one  more  [example,  it  seems  that  a  captain  would  not  be  al-* 
lowed  upon  such  a  bill  to  compel  his  consignor  and  one 
claiming  paramount  the  bill  of  lading,  to  interplead  (/)• 

Before  we  quit  this  important  subject  of  injunctions  it 
must  be  observed,  that  although,  where  there  is  no  urgency  in 
the  case,  and  the  object  of  the  application  to  this  court  is  not 
to  control  proceedings  at  law,  it  will  grant  an  injunction  upon 
the  answer  being  put  in,  if  it  appear  therefrom  that  there  is 
good  reason  for  affording  such  relief;  the  proper  period  for 
granting  the  same  in  ordinary  cases  is  upon  the  hearing  of  the 
cause  (m).  And  the  inj  unction  which  is  thus  more  deliberately 
afforded  in  the  first  instance  is  that  to  which  we  have  before 
alluded,  as  being  applied  in  cases  where  this  court's  inter* 
ference  does  not  so  much  arise  from  the  peculiarity  of  the 
process  as  from  the  nature  of  the  subject,  requiring  that  some 
such  interposition  should  be  made,  in  order  that  distributive 
justice  may  be  duly  administered,  whether  it  be  according  to 
the  rules  of  the  common  or  civil  law,  or  upon  its  own 
exclusive  and  concurrent  jurisdictions. 

(1)     Nicholson     v.     KnoraUs^  jun.    304;    Smith    v.    Targett^ 

5  Madd.  47.    As  to  interpleader  2  Anstr.  539 ;  but  see  Surrey 

between  a  bankrupt  and  his  as-  v.  Lord  WtUtham^  ib.  53 1,  note; 

signees,  see  Harlow  v.  Crowley,  3  Anstr.  798. 

Buck,   B.  C.   273;  Lorvndes  v.  (f)  Lowe  v.  — ^,    3   Madd. 

Cornfordy  18   Ves.  299;    S.  C.  277. 

1  Rose,  B.  C.  180.  (m)  1  Ves.  jun.  430. 

(A:)  Dungey  v^,  Ango^e^  s  Ves* 
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SECTION  THE  SECOND. 


OF    BILLS    QUIA   TIMET. 


We  have  before  adverted  to  the  means  by  which  this  court 
will|  in  cases  in  which  there  is  a  present  right  of  enjoyment 
not  delayed,  of  equitable  property,  secure  the  preservation 
thereof  by  the  appointment  of  receivers,  or  by  compelling 
the  payment  of  it,  if  pecuniary,  into  court.     We  have  now  to 
show  that  it  will  likewise  interfere  to  secure  the  enjoyment 
of  legal  property,  where  the  right  of  the  person  fearing  the 
deterioration  of  it  is  future,  or  cannot  be  immediately  en- 
joyed by  him.     At  law,  tbe  relief  afforded  almost  universally 
regards  the  right  of  possession.     One  having  merely  a  pre- 
sent right  of  future  enjoyment  may  in  many  instances,  not- 
withstanding the  power  of  the  courts  of  law,  be  damnified 
ty  the  destruction  or  injury  of  the  property  in  the  mean  time, 
and  when  his  title  to  possession  accrues  may  be  unable  to 
render  it  available,  or  even  to  obtain  compensation  for  the 
loss  which  may  then  be  sustained  by  him.    This  court  will 
however,  in  many  instances,  interfere  to  secure  the  preser- 
vation of  the  property.    The  preventive  relief  which  it  ac- 
cordingly affords  being  requisite  in  those  cases  only  where 
the  property  is  of  a  perishable  nature,  it  cannot  of  course  be 
necessary  in  respect  of  the  inheritance  of  real  estate ;  and 
with  regard  to  that  part  of  such  property  which  may  be 
made  the  subject   of  waste,  sufficient  for  our  purpose  has 
been  already  stated  under  the  more  appropriate  head  of  in- 
quiry. The  court  in  those  cases  in  which  it  may  be  induced  to 
interfere,  in  the  manner  here  alluded  to,  requires  that  the 
plaintiff's  title  to  the  future  enjoyment  should  be  admitted 
or  proved  {n) ;  and  with  respect  to  the  mode  of  effecting  the 
object  of  such  bills,  it  seems,  that  fonoerly,  if  personal  estate 
were  given  toil,  for  life,  and  afterwards  to  JB.^the  la^er^  of 
bis  pergonal  representative,  might  in  all  ca3es  have  obtM^ed 
a  decree  to  compel  the  former  to  secorQ  thesam^  to:  hito  lifter 

V  .... 

(n)  See  Brovsn  v.  DudbridgCf  ^  Bfe.  C-Ct  35»i.     -     j 


CIUS.S.H.]  BILLS    aVIA   TIMMT.  35I 

his  death  (o)»  bat  that  the  present  practice^  in  ordinary  oases, 
where  the  property  consists  of  specific  chattels,  is  not  to  re* 
quire  the  defendant  to  give  security  unless  there  is  wellr 
founded  apprehension  of  danger  thereto  ( p)>  but  merely  to 
oblige  him  to  make  out,  sign,  and  deliver  to  the  plaintiff,  or 
into  the  possession  of  the  court,  an  inventory  thereof  (;>. 
Where,  however,  the  property  is  not  of  a  specific  characies^ 
the  practice  is  somewhat  different ;  for  in  the  instance  of  a 
legacy  payable  at  a  future  time,  in  which  it  is  frequently  and 
most  usefully  applied  (r),  this  court  will  direct  the  amount 
thereof  to  be  paid  into  court,  whether  the  period  fort  pay^ 
ment  be  fixed  (5),  or  uncertain  {t\  and  will  regulate  the  appli^ 
cation  of  the  proceeds  in  the  mean  time,  in  such  manner 
that  justice  may  be  done  between  all  the  parties  (tt),  and  will 
thus  interfere,  although  there  should  not  be  any  danger  of 
loss  from  the  misconduct  or  misfortune  of  the  defendant  (x). 
And  this  doctrine  with  respect  to  pecuniary  property  seems 
to  be  of  general  application,  whether  the  right  thereto  be 
vested  (^)  or  contingent  (z).  If,  for  the  sake  of  example, 
one  were  to  assign  to  his  creditors  his  right  in  a  sum  of 
money  due  to  him  after  the  death  of  another,  they  might 
through  the  medium  of  this  court  get  such  property  set  apart 
and  secured  for  their  benefit  {a) ;  and  if  a  gift  were  made  in 


(a)  Soe  Bracken  v.  Bentleijy 
1  Cba.  Kep.  110. 

(p)  1  Bro.  C,  C.  279* 

(?)  3  P-  Wms.  336 ;  Leeke 
V.  Bennett,  i  Atk.  470;  BiU 
▼.  Kinaston,  2  Atk.  82. 

(r)  1  Vez.  283. 

(*)  Ferrard  v.  Prentice^  Ambl. 
373 ;  S.  C.  cited  1  Bro.  C.  C. 
105;  Walker  v.  Cooke,  cited 
1  Bro,C.  C.  105. 

(/)  JoktUon  V.  De  la  Creuze, 
cited  1  Bro*  C.  C.  105  ;  Pierve 
V.  T^iar^  cited  ib.;  Green  v. 
Pigai,  I  Bro.  Q.  C«  103 ;  Carey 
V,  Askew,  2  Bro.  C.  C  58. 


(fi)  Ftrrard  v;  PrenOce,  cited 
1  Bro.  C.  C.  105 ;  Green  v.  Pigoi, 
1  Bro.  C.  C.  103<)  1  Cox  R.  244. 

(x)  Ambli.  273 ;  Green  v.  Pigot, 
Dick;  585 ;  and  see  Lord  Ranelagh 
V.  Ha^es,  1  Vem.  189;  Flight 
v.  Cookf  2  Vez.  619 ;  Batten  V' 
Earnleyj  2  P.  Wms.  163.  See 
the  cases  cited  above  p.  254,  al- 
though not  strict^  applicable  here. 

(y)  1  Vez.  283;  Walker  v. 
Cooke,  cited  1  Brol  C.  C.  105* 

(z)  Studholmev.Hoiifgson^zf^ 
Wnos.  300. 

(a)  Joknson  yf.  MSh,  1  Ves. 
282. 
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the  event  of  a  certain  person  attaining  a  certain  age,  similar 
protection  might  be  obtained  (6).  And  it  may  be  noticed^ 
that  if  instead  of  the  whole  proceeds  of  the  property  being 
given  to  another  in  the  mean  time,  a  certain  rate  of  interest 
thereupon  were  directed  by  the  donor  to  be  paid  (c),  or  were 
allowed  by  the  general  rubs  of  this  court  (d),  it  would,  if  it 
were  necessary  for  the  security  of  the  property  that  it  should 
be  paid  into  court,  provide  that  such  annual  income  should 
be  paid  out  of  the  dividends  of  the  fund,  and  if  there  should 
be  any  surplus,  that  the  same  should  be  applied  aecordittgto 
the  instrument  of  gift(e).  It  may  also  be  remarked,  that 
even  if  a  legacy  were  originally  charged  upon  real  estate, 
this  court,  in  conformity  with  its  general  principles^  mi^tbe 
induced  in  some  instances,  by  causing  the  same  to  be  raised 
before  it  should  become  payable,  to  change  the  security  into 
one  which  would  be  personal  (/),  although  it  seems  such  a 
measure  would  generally  be  unnecessary,  as,  in  the  contem- 
plation of  this  court  it  would  be  already  equally  safe. 

Besides  the  cases  in  which  a  person  entitled  to  the  future 
enjoyment  of  property  seeks  the  protection  thereof^  pre- 
viously to  the  event  upon  which  his  right  to  the  possession 
accrues,  there  are  others,  in  which,  although  he  should  have 
a  right  of  present  enjoyment,  the  same  may  be  delayed  by 
circumstances  beyond  his  control.  To  which  we  shall  here 
advert  as  the  most  convenient  place,  although  perhaps  thiey 
do  not  in  strictness  fall  within  the  class  of  cases  upon  which 
relief  is  ordinarily  afforded  upon  bills  quia  timet. 

It  is  presumed^  that  in  the  instance  of  an  annuity  charged 
upon  personal  estate,  which  under  some  circumstances, 
would  partake  of  the  i^haracter  of  each  -description  of  case 
to  which  we  have  just  alluded,  the  remarks  hitherto  made 
upon  the  subject  would  equally  apply  as  in  the  example  of 
any  other  personal  gift,  and  that  to  induce  this  couTt's  inter- 

'  r 

{h)  Green   v.   Pigot,    i   Bro.         (c)  Green   v.    Pigot^    i    Bra. 

C.C.  103*  C.  C.  103. 

(c)  Ibid.  (/)  I   Vern.  338 ;  Gaidcr  v. 

((f)  See  1  CoK  R.  244 ;  and  Standerwicke,  rep.  1  Bro.  C  C. 

1  Bro.  C.  C.  105.  .  note.   . 
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•ferencc,  it  would  not  be  requisite  to  show  that  the  person 
intrusted  with  the  capital  out  of  which  it  is  to  arise  should 
have  been  guilty  of  misconduct  (g).  But  the  case  to  which 
"we  here  more  especially  advert  is  that  in  which^  from  abso« 
lute  defect  in  the  power  of  other  courts,  they  are  unable  to 
protect  the  subject  of  dispute  during  the  pendency  of  liti^ 
gation  before  them.  This  occurs  in  two  instances,  the  one^ 
where  an  ejectment  is  brought  to  obtain  the  possession  of 
realty  in  a  court  of  common  law,  the  otlier,  where  a  suit  is 
brought  for  the  administration  of  assets  in  an  Ecclesiastical 
Court. 

The  writ  of  esirepement^  which  in  the  case  of  real  actions 
is  granted  to  prevent  injury  to  the  property  before  the  right 
has  been  determined^  not  being  applicable  upon  an  action  of 
ejectment,  it  is  apparent,  that  since  the  latter  proceeding  has 
become  the  usual  means  of  trying  titles,  there  being  no  pre- 
ventive remedy  corresponding  with  the  former  in  such  case 
tit  law,  the  defendant,  if  not  restrained  by  this  court,  might 
employ  the  interval  during  which,  however  defective  his  right, 
he  might  enjoy  the  possession,  in  securing  profit  from  the 
estate  by  committing  waste.  After  the  consideration  how- 
ever already  given  to  that  subject,  it  seems  necessary  only  to 
remark,  that  this  is  an  instance  in  which  an  injunction  to  re- 
strain waste  is  often  attended  with  very  great  advantage  to 
the  person  actually  entitled  (/i). 

It  frequently  happens,  that  after  the  deatli  of  a  testator 
disputes  arise  respecting  the  validity  of  his  will,  or  the  right 
of  representation,  and  that  the  same  are  referred  to  the  deci- 
sion of  an  Ecclesiastical  Court,  which  will,  under  such  circum- 
stances, grant  an  administration|7e/i(^/e  life,  until  the  question 
between  the  parties  is  determined  (i).  Now  it  seems,  before 
it  was  established  that  such  limited  administration  could  be 
granted,  there  was  no  doubt  of  the  jurisdiction  of  this  court, 
in  the  interval  before  probate^  to  appoint  a  receiver  to  collect 

(g)  Batten  v.  Eamley,   2   P.  2    Sch.   &   Lefr.  561 ;    and  see 

Wms.  163.  Wright    v.    Atkyns,     18     Ves. 

(^)  See  Lord  Falmouth  v.  Innys^  313. 

Mos.  37 ;    Lathropp  v.   Marshy  (i)  Walker  v.  WoUaston^  2  P. 

5  Ves.  259 ;  Calvert  v.  Gason,  Wms.  576  ;  2  Alk.  286. 
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the  property  ia  order  to  its  preservation  (A).  And,  akhough  it 
has  beea  said  that  the  mere  circumfttaace  of  litigation  in  a 
spiritual  court  is  not  a  sufficient  ground  whereupon  to  apply 
for  this  kind  of  peculiar  relief  (/),  It  now  appears,  that  if  notr 
withstanding  the  power  of  the  ecclesiastical  courts  to  grant 
administration  pendente  lite{m)^  none  should  have  been  obr 
tainedy  this  court  will  appoint  a  receiver,  even  where  such 
administration  would  have  been  granted^  and  would  have  been 
effectual  (n).  But  Chancery  will  not,  it  seems,  afford  si^ch 
means  of  protection  where  the  ecclesiastical  court  has  ac- 
tually granted  an  administration  pendente  lite  (o),  except  where 
such  administration  is  ineffectual  from  the  misconduct  of  the 
person  to  whom  it  has  been  committed,  or  from  other  causes^ 
fully  (p)  to  secure  the  property  (q).  To  induce  this  court, 
however^  to  appoint  a  receiver  in  cases  where  no  objec- 
tion arises  from  the  powers  of  the  ecclesiastical  court*  it  ia 
necessary  that  the  party  should  show  that  a  suit  is  there 
depending,  that  he  has  either  a  present  or  at  least  a 
probable  interest  in  the  property,  and  that  the  same  is  in 
danger  (r). 

It  should  here  be  noticed,  that  no  case  appears  to  bava 
occurred  in  which  this  court  has  interfered  between  an  heir(t)y 
and  a  devisee  (0  of  real  estate,  whilst  litigating  their  adverse 
claims  under  the  will  in  a  court  of  law,  although  it  has  beeo 
said  no  good  reason  can  be  seen  why  this  court,  which  inter* 
feres  for  the  preservation  of  personal  property  pending  a  suit 
in  the  ecclesiastical  court  should  not  interpose  to  present  real 


(k)  2  Ves.  &  B.  94.  gg. 

(/)  Richards  v.  Chave,  1 2  Ves. 
462. 

(m)  2  Ves.  &  B.  94.  99 ;  and 
see  Fhippi  v.  Steward^  1  Atk. 

1*85. 

(n)  Atkinson  v.  Henshaw^  2  Ves^ 
&  B.  85 ;  Baff  V.  OUver,  s  Ves.* 

(0)  12  Ves.  464. 

(p)  3  Meriv.  175. 

(9)  Morgan  v»  Harris ^  2  Bro# 


C.  C.  121;  Waiter  v.  XTottcr, 
rep.  8  Ves.  &  B.  91;  Liddeil  t. 
Liddell,  12  Ves.  464 ;  Atldmsm 
V.  HenshaWf  2  Ves.  &  B.  85. 

(r)  King  v.  King^  6  Ves.  1725 
Jones  V.  Jones,  3  Meriv.  161  ; 
ib.  174. 

(s)  Jones  V,  Jones,  3  I^eriv. 
161. 

(0  Smith  v.  Colfyer,  18  Ves. 
89. 
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property  pending  an  action  concerning  the  validity  of  the 
devise  in  a  court  of  common  law(ii).  Perhaps,  however,  the 
origin  of  this  distinction  may  be  traced  to  the  rule,  that  an 
injunction  to  stay  waste  is  granted,  as  we  have  seen,  upon 
the  foundation  of  the  legal  right,  which,  as  derived  under  a 
will  of  real  estate,  is  not  considered  to  be  completely  esta- 
blished until  after  the  verdict  upon  the  trial  at  law,  whilst  the 
legal  title  of  an  executor  is  inchoate  even  before  probate. 

(a)  3  Meriv.  173, 
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PART  THE  SECOND. 

OF  THE  GENERAL  MEANS  OF  ADMINISTERING  JUSTICE. 

Jtl  AVINO  adverted  to  the  various  peculiar  means  of  pro* 
oeediug  by  which  Chancery  is  enabled  to  exercise  a'concnr- 
rent  jurisdiction  with  the  ordinary  courts,  it  remains  for  us 
to  consider  those  subjects  of  legal  cognizance  in  respect 
of  which  it  affords  relief  by  its  general  decree,  better 
adapted  to  the  case,  or  administered  in  a  more  satisfisu:* 
tory  manner  than  that  which  may  be  obtained  in  those 
courts.  The  mode  of  proceeding  to  judgment  in  the  courts 
of  law  being  determinate,  they  may  be  required,  on  the  one 
hand,  to  adjudicate  upon  a  case  composed  of  facts,  some  of 
which  aie  extrinsic  to  its  real  merits,  but  which  they  have 
nevertheless  no  means  of  ascertaining  to  be  so ;  and  on  the 
other,  to  decide  where  all  the  circumstances  are  not  adducefl, 
and  where  they  are  unable  to  compel  a  full  discovery  thereof. 
And  the  legal  writs  of  execution  having  been  framed  for  the 
redress  of  simple  wrongs  are  also  in  their  nature  well  defined, 
and  the  cases  to  which  they  apply  are  therefore  limited  in 
their  character.  Hence,  the  relief  given  at  law  is  in  some 
instances  too  specific ;  in  others,  too  general. 

This  court,  however,  as  far  as  its  powers  admit,  and  it  is 
expedient,  will  interfere  to  compensate  the  defect  which,  from 
these  causes,  would  arise  in  the  administration  of  justice. 
And  it  possesses  the  means  of  reaching  or  of  suppressing 
facts  whereby  it  may  decide  upon  the  real  merits  of  the  case, 
and  of  giving  that  relief  which  is  adapted  to  the  circumstances 
thereof,  and  which  natural  justice  may  seem  to  demand.  It 
is,  however,  particularly  to  be  observed,  that  the  jurisdiction 
of  this  court  is  exerted  in  respect  of  legal  property  in  those 
cases  only  in  which  the  right  is  acknowledged  in  the  courts 
of  law.    And  it  may  be  added.  With  regard  to  the  instances 
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Ml  which  it  will  be  found  to  exercise  similar  functions  in  re- 
lation to  equitable  property,  that  although  they  might  be  con- 
sidered to  fall  within  the  exclusive  jurisdiction,  it  has  been 
thought  advisable  to  defer  the  notice  of  them  to  this  part  of 
our  treatise,  and  herein  to  discuss  the  same  incidentally,  for 
the  purpose  of  preventing  the  necessity  of  anticipating  our 
present  subject,  and  of  avoiding  tautology.  Bat  notwith-' 
standing  this  court  applies  the  same  rules  on  these  subjects  to 
interests  of  its  own  exclusive  cognizance,  as  it  does  to  pro« 
perty  at  common  law,  it  must  be  observed,  in  respect  of  the 
latter,  that  it  will  not  generally  interfere  if  a  proper  measure 
of  relief  can  be  there  obtained ;  whilst  in  regard  to  the  foiw 
mer,  every  question  which  may  arise  upon  it  must  actually  or 
virtually  be  decided  here. 

The  various  peculiar  modes  of  proceeding  which  have 
hitherto  formed  the  subject  of  our  remarks  in  the  first  part 
of  this  book  *  are  also  frequently  applied  in  aid  of  its  own 
powers  to  afford  redress;  and  although  this  also  might  be 
considered  a  part  of  the  exclusive  jurisdiction,  it  has  been 
thought  advisable  for  the  same  reasons  as  those  we  have  just 
mentioned,  with  regard  to  equitable  property,  not  to  attempt 
a  separate  investigation  thereof.  And  with  respect  to  those 
cases  which  do  not  depend  upon  such  pecuUar  proceedings, 
it  appears  advisable  not  to  resort  to  the  artificial,  although 
perhaps  more  logical,  disposition  of  this  subject,  by  making 
an  analysis  of  the  cases  thus  left  for  consideration,  according 
to  the  modes  of  proceeding  or  the  combination  of  them; 
but  on  the  contrary,  to  adopt  the  more  simple  manner  of 
division,  according  to  the  various  subjects  on  which  its 
modes  of  proceeding  generally  are  rendered  subservient  to 
the  administration  of  justice. 

The  numerous  relations  which  arise  with  respect  to  pro« 
perty  may  be  considered  as  springing  from  contract;  and 
we  might  therefore  treat  of  the  subjects  which  remain  to  be 
discussed.under  that  general  head:  but  as  the  more  simple 
course,  and  one  more  in  conformity  with  the  comsaon  con^ 
ception  of  what  are  to  be  considered  as  the  chief  grounds 
arising  from  the  agreement  itself  of  this  court's  jurisdiction, 
we  shall  treat  it  as  comprehending  those  in6tan<)6B  of  its  inter- 

*  Book  the  Third.  '    r  .-   r 
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ference  which  consist  in  its  relieving  against  the  consequences 
of  accident,  mistakei  and  fraud,  and  its  dispensing*  accord-' 
ing  to  the  exigences  of  the  case,  relief  more  or  less  specific^ 
or  more  appropriate  and  satisfactory^  than  that  which  is  given 
at  law. 

And  it  is  to  be  premised  with  respect  to  these  subjectSi 
that  accident  may  perhaps  be  defined,  in  the  sense  to  which 
Aat  term  is  here  applied,  to  be  an  occurrence  in  relation  to 
a  contract  which  was  not  apticipated  by  the  parties  when  the 
same  was  entered  into,  and  which  gives  an  ondne  advantage 
to  one  of  them  over  the  others  in  a  court  of  law.  Mistake  mayi 
perhaps,  in  the.  same  sense,  be  said  to  be  that  result  of  igncH 
nmce  of  law  or  of  fact  which  has  misled  a  person  to  commit 
that|  which,  if  he  had  not  been  in  error,  he  would  not  have 
done.  And  fraud  may  be  regarded  as  a  device  by  means  of 
which  one  party  has  taken  an  unconscientious  advantage  of 
the  other.  It  seems  also,  that  accident  may  be  distinguished 
from  mistake  by  the  one  having  happened  subsequently  to 
the  compact,  the  other  having  existed  at  the  time  when  it 
wajB  made;  and  that  both  may  be  distinguished  from  fiuud^ 
which  is  also  simultaneous,  inasmuch  as  instead  of  its  being 
the  consequence  of  chance  it  must  necessarily  be  the  result 
of  design*  And  it  will  be  found,  in  respect  of  these  three 
portions  of  the  subject,  that  this  com*t  interferes  upon  the 
general  principle  of  promoting  the  substantial  purpose  of  the 
parties,  or  of  preventing  its  being  frustrated  by  circumstances, 
which  either  did  not  or  ought  not  to  affect  the  txmnsaction, 
and  only  in  cases  where  its  interposition  will  not  be  produo« 
tive  of  injustice  towards  others.  With  regard  to  the  remain- 
ing  subjects  adverted  to,  it  must  be  observed,  that,  in  further 
elucidation  of  the  chief  grounds  arising  from  the  contnut, 
they  will  be  -considered,  with  reference  to  this  court's  juris- 
diction to  enforce  the  specific  performance  of  agreements, 
to  relieve  against  legal  forfeitures  and  penalties,  to  rescind 
agreements,  to  prevent  abuses  of  the  rules  of  law,  and  to 
compel  an  account. 
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OF    ACCIDENT. 


A  COURT  of  equity,  by  iU  powera  of  compelling  discovery, 
18  peculiarly  enabled  to  contri()ute  towards  the  administra- 
tion of  substantial  justice  in  cases  where  a  party  from  acci- 
dent is  unable  to  produce  that  evidence  which  is  necessary 
in  an  ordinary  court  to  enforce  or  to  sustain  his  right.  This  is 
apparent  from  what  has  been  already  stated  with  regard  to 
its  assistant  jurisdiction ;  and  therefore  we  have  here  merely 
to  show  that  this  court,  if  by  its  means  of  investigation  it  can 
satisfy  itself  that  natural  justice  requires  its  interference,  will 
in  some  instances,  exert  its  means  of  distributing  equity 
where  subsequent  accident  would  render  the  application  of 
the  rules  of  law  injurious  or  oppressive;  and  that  it  will  do 
80,  by  dispensing  with  the  observance  of  formalities,  or  by 
presuming  that  they  have  been  complied  with,  and  thereupon 
giving  redress,  or  by  relieving  a  party  from  responsibility  or 
loss. 

Cases  of  accident  may  perhaps  be  reduced  to  those  in 
wbich  a  party  seeking  the  establishment  of  his  legal  right 
is  unable  to  produce  the  evidence  of  his  title ;  and  those  in 
which,  by  a  mere  casualty,  not  affecting  the  proof  thereof, 
he  would  inequitably  be  subjected  to  injury.  At  law  (a), 
in  cases  of  action  upon  a  deed,  it  is  requisite  that  profert 
should  be  made  thereof  in  the  declaration,  unless  it  can  be 
proved  that  the  same  is  lost,  or  that  it  is  in  the  hands  of  the 
opposite  pttrty,  or  that  it  has  been  destroyed  by  him  {b).  If 
the  deed  be  in  the  plaintifi*'s  possession  the  defendant  may 
thereupon  crave  oyer  of  the  same  (c) :  and  if  not,  but  he 

(a)  See  Selw.  N.  P.  492.  (c)     Thorcsby     v.     Sparrow^ 

lb)  See  Read   v.    Brookman^  1  WiU.  R.  16 ;  S.  C.  a  Str.  1 186 ; 

3  T.  R.  151 ;  Toity  v.  Nesbitif  Routledgc  v.  Burrely  1   H.  fil. 

3  T«  R.  153,  note  (e).  954. 
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shoMldi^Dtv^Mflleless  make  profert,  and  production  (iiereof 
fhoufai  beiso  iitqMtred>  k  will  not  aflerwardb  be  dispensed 
witfay'^alibcreigh  the  plaintiff*  should*  offer  evidence  to  ^ove 
Jibe  l08BrA>Ktde8t»iGt]on  of  the  instmnxent,  or  that  it  is  in  the 
haxlHs/ofjtlieiderfendant  (dy.  In  dianeeryy  on  the  contrary^  it  is 
held/^  that  in-alflaae'^in  whieh  profert  'of  « -deed  would  be  're^ 
<fiiii»d'atlaWy  if  the  party  who  blaims  thereupon^  wiilmake  an 
affidavit  of  its  loss,  and  that  he  knows  not  where  it  {^"unless 
it*'bA  in)theiduatody  of  the  defendant,  -he  will  be  atsistecl  by 
HftcoitpslHi^'adncotirery  of  its  execution  ffom  the'defenA^ 
tet^^nnd  giirin^liim  relief  abo,  if  it  shall  appear^-  Aat  in  case 
the  plaintiff  could  have  made  pro/kri  at  law  he  voidd  thele 
bkuve-'been  entitled  to  a  remedy  (e).  And  iit  is  obiefvaUe 
ihatdheiaff davit  alluded  to  is  not  required  as  Evidence  ef 
iis(^  idss^  but  as  a  se^irity  for  the  propriety  of  this  tourt 
emtting  a  juriGKUctioQ  (  /*)•  And  ^therefope,  if  the  diafendant 
shkMld  not  byia^i&Bsion  sapply  the  want  of  evidence  of  the 
dcad^tfae  pknntiff'  must,  in  order  to  obtain  this  eoort'a  iB>« 
teifencace,-  prove ;  to  its  satisfection,  by  other  me^ns,  the 
enri^al^  cacwtence,  and  the  loss  (g),  or  casual  destmetioii  (A^ 
11ieireol'>  and  the-  purport  of  its  contents  (t)«  And  it^  is 
q^lyt^hesB   relief  ia  sought  as  weU  aa  discovery,  thai 
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.(</)  Sq^  Smth:  y*(  W<»dw0rd,  Hunt  v«  Matthews^  x  V«i^  A^$ 

4E^,585;  a  Atk.6i,  5  Bro,  C.  C.  300;  Bo^^.y, 

,.(^)  ^/Vez.^93.  Stewart,   1   Sch.  &  Lefr.   2095 

.  (/).  9  Ves.  466.  Sluysken  v.  Hunter^  \Mei\\. 

(^)  Se^  El/ ton  v.  Eyton^  Prec.  40, 

Cha.   n6;^  S,  C.  2  Vern.  380;  (j)  In  the  instances  mentioned 

Stokoe  V.  Robson,  3  Ves.  &  B.  in  the  text,  it  seems  the  rules  of 

Si  ;  and  Smith  v.  ^icknell,  rep.  *  evidence   which   prevail  at  law 

ibid.  note.  sipply »  hut,  in  such  cases  as  those 

{h)  See   1  Vez.   235 ;  Satttm  alluded  to  in  the  last  note,  this 

V.  Melhuishj  Ambl.   247.    This  court,  it  seemeT,  19,  in  favour  of  the 

court  interferes  in  cases  of  pre«  plaintiff,  more  liberal  in  its  ad« 

meditated  destruction  or  suppres-  mission  of  proof  of  the  contents 

sion  of  deedS}  rather  upon  the  of  a  deed  ;  see  the  authorities  in 

ground  of  fraud  than  of  accident,  the  two  last  notes,  particularly  in 

See  Barbon  v.  Searlct  1   Vern.  note  (h) ;    and    see   2   P;  Wms. 

416 ;  Sanson  v.  Rumset/r  2  Vern.;  748,   749,   and   the  eafly  caiies 

561 ;    Brookhank  v,  Brookbankj  there   <:ited>   and   1    V^z.  '  3S9. 

1   Eq.  Ca.  Abr.  168;  and  see  505;  2  Ves.  i)0;  Cfitvem^  ^  • 
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ao  affidavit  need  be  made:  for  it  is  in  that  case  alone 
that  the  jurisdiction  of  the  courts  of  equity  require  any 
peoidiar  support^  as  their  authority  of  compelling  <Hs^ 
covery  merely  is  not  in  the  least  inconsiBteiit  with  the 
jurisdiction  of  the  courts  of  law  {k),  and  as^  besidesj  it  us 
hardly  to  be  presumed  that  any  one  would  exhibit  a  bill 
lo  discover  that  of  which  he  had  already  the  custody  or  com* 
maitd  (/)• 

•  The  above  remarks  in  relation  to  deeds  would  once  have 
applied  to  bonds;  but  courts  of  law  having  dispensed  with 
the  necessity  of  making  profert  in  cases  of  that  kind^  relief 
of  course  juay  be  there  obtained  without  resort  to  the  pow- 
ers of  this  court  (m).  This  example,  however,  of  a  lost  bond, 
is  nevertheless  worthy  of  particular  notice  as  an  iustance  in 
which  this  court,  having  had  jurisdiction,  retains  it,  although 
the  courts  of  law  have  assumed  authority  oa  the  subject  (fi): 
for  it  still  exercises  the  same  powers  with  respect  to  lost  bondfl^ 
as  it  does  in  regard  to  deeds.  There  is,  however,  a  ground 
upon  which  its  jurisdiction  in  this  respect  may  perhaps  be 
supported  independently  of  that  consideration,  which  consists 
in  the  old  practice  of  requiring  the  obligee,  to  whom  the  relief 
16  given,  to  execute  an  indemnity  to  the  obligor  against  any 
future  claims  which  may  be  made  in  case  the  security  should 
thereafter  be  found :  for,  although  the  courts  of  law  have 
adopted  the  same  course,  they  have  not  any  means  so  satis* 
factory  of  attaining  the  end.  It  is  here  referred  to  a  Master 
who  judges  upon  all  the  circumstances,  and  by  him,  if  a  real 
indemnity  be  called  for,  the  validity  of  the  title  and  the  other 
matters  may  be  inquired  inco,  and,  before  whom  all  the  par- 
ties, at  least  in  general  cases,  being  brought  before  the  court, 

* 

Clavering^  2  Vez.  233 ;  fVard  v.  461 ;  Hook  v.  Dormant  1  Sim.  & 

QamottSf  17  Ves,  134.  Stu.  227. 

.  (k)  Anon,  1  Ca.  in  Cha,  231 ;  (0  ^^on.   1  Ca.  in  Cha.  11 ; 

Anon.  1  Vern.  59;  -4mm.  Ibid.  Whitchurch  v.  Golding^2? AM ms. 

180 ;  Godfrey  v.  Turner ^  1  Vern.  541. 

247;  Anon.  2  F^reem.  71;  Whii^  (tn)  See '6  Ve8.  813;  9  Ves, 

church  V.  Goldingf  2   P.  Wms.  4^6. 

541 ;   1   Vez.  i344,   345 ;  Anon.  ^   (n)  3  Bro.  C.  C.  224 ;  5  Ves. 

3  Atk.  17 ;  ib.  132  ;  2  Ves.  jun.  -^38 1  7  Ves.  19, 20. 
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,lim  affiun  mtqr  be  more  eqnitubly  sdjnsled (o).  And  forthtr^ 
it  may  be  remarked  that  the  practice  of  dispensing  irtth 
f9fofert  of  bonds  is  at  variance  with  the  opinions  of  some  of 
thfe  greatest  lawyers  (p).  If  it  were  confined  to  the  case  of  a 
single  'Obligee^  the  execntion  of  an  indemnity  might,  it  is 
r  Irae,  -  be  readily  effected  at  law  (q) ;  but  that  there  is  danger 
in  the  general  doctrine  will  be  perceived  from  the  iaot  that 
in  such  case,  if  the  party  seeking  relief  merely  allege  that  the 
instrument  is  lost,  and  give  proof  of  the  contents,  he  may  ob- 
tain a  verdict ;  and  therefore  if  he  should  destroy  or  conceal 
ttie  primary  evidence  of  his  alleged  legal  right,  he  may  obtain 
admission  of  that  which  is  considered  secondary  in  proof  of 
Us  olaimi  and  thereupon  unjustly  obtain  relief;  and  in  case 
of  suppression  by  him,  the  instrument  itself  may  be  produced 
when  the  party  who  received  the  money  may  be  in  such  a 
situation  that  he  cannot  be  compelled  to  refund  (r).  In 
equity,  however,  the  court  has  not  only  the  assurance  con- 
tained in  the  affidavit,  but  admission  of  the  loss  of  the  bond^ 
or  satisfactory  evidence  thereof  (s). 

With  respect  to  lost  notes,  the  consistency  of  courts  of 
equity  is  apparent  in  regard  to  them :  for  as  prafert  and  6^€r 
of  a  lost  note  is  not,  and  never  has  been,  required  at  law,  to 
enable  a  party  to  recover  upon  it,  this  court,  on  that  account, 
has  not  exerted  any  jurisdiction  in  respect  to  instruments  of 
that  description  (0*  And  therefore,  if  evidence  can  be  given  of 
the  loss  and  contents  of  a  note,  as  the  plaintiff  in  such  a  case 
ib  oonsidered  to  have  a  remedy  at  law,  this  court  will  not  gene-» 
rally  interfere  (u).  Chancery,  however,  has  nevertheless  a  ju- 
risdiction in  some  cases  of  lost  notes,  upon  the  ground  of  the 
plaintiff  offering  a  sufficient  indemnity  against  any  fntare 
claim :  for,  at  law,  though  the  plaintiff  should  make  such  an 
offer,  the  defendant  could  not  be  compelled  to  take  the  secu- 
rity ;  but  in  equity,  as  we  have  already  noticed  with  regard  to 
bonds,  an  investigation  may  be  made  whether  the  same  be 

.     (0)  9  Ves.  466, 467,  (*)  9  Ves.  466. 

(p)  6  Ves.  8i«.  (0  1  Ves.  345 ;  S  Vea.  4** 

iq)  9  Ves.  466,  467.  (u)  1  Vez.  345. 

(r)  6  Ves,  813 ;  7  Ves.  ao ; 

9  Ves.  468, 
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reasonable  and  proper,  and  a  complete  arraogemmt  may 
be  effected  and  enfOTced  between  the  parties  (x). 

Upon  the  same  principles,  in  other  instances  in  wUeh  a 
party  haying  a  legal  right  has  lost  the  evidence  thereof^  this 
court  will  from  circumstances  infer  his  title  andgitebim 
relief.  Hence,  where  a  specific  rent  for  certain  landd  had 
been  paid  for  twenty  years,  a  right  was  presumed  (y)«  And 
a  decree  was  made  for  payment  of  a  rent  wh^re  it  was  to  be 
inferred  diat  such  wsb  due,  but  in  consequence  of  the  deed 
by  which  it  was  created  having  been  lost,  the  nature  of  the 
rent  was  not  known,  and  therefore  no  remedy  could  be  h»d 
at  law  (z).  And  similar  relief  was  given  where  proof  of  the 
lands  out  of  which  the  rent  issued  could  not  be  adduced  (a) ; 
as^  for  example,  where  there  was  confusion  of  boundaries  (fr), 
and  where  a  rent  was  granted  out  of  tithes  (c)  or  by  a  lord  of 
a  manor,  and  there  were  no  demesne  lands  whereon  to  dis- 
train {d)* 

Again,  this  court  will  also,  in  some  instances,  dispense  with 
proof  of  the  performance  of  certain  acts  which  would  be 
necessary  to  establish  a  title  at  law.  For  where  a  lessor 
would  have  avoided  a  lease  after  twenty  years  possession 
under  it,  on  the  ground  that  there  was  no  evidence  of  livery 
of  seisin  having  been  granted  at  its  commencement,  this 
court,  upon  the  lapse  of  time,  presumed  that  such  ceremony 
had  been  performed,  and  decreed  that  the  lessee  should  hold 
during  continuance  of  the  lease  (e).  And  before  the  late 
statute  55  Geo.  3.  c.  193,  which  renders  effectual  dispositions 


(x)  1  Vez.  345;  Daviei  v. 
Dodd,  4  Pri.  Exch.  R.  176. 

(y)  Steward  t.  Bridges,  2  Vern. 
516. 

(t)  CoUet  V.  JaqueSy  1  Ca.  in 
Cha.  120 ;  Cox  v.  Foiey,  i  Vern. 

369* 

(a)  Eton     CoUege    v.     BeaU' 

ckm^f  I  Ca.  in  Cha.  isi ;  3  P. 

Wms.  257  ;  Duke  of  Bridgefwatcr 

y.  Edwards^  4  Brc.  P.  C.  139. 

(6)  1  Vez.  172 ;  and  see  B<mi« 

verit  V.  Prentice^  1   Bro.  C.  C« 


200;  Duke  of  Leeds  v.  Cor' 
poralion  of  New  Radnor^  2  Bro. 
C.C.338;  S.  C.  lb.  518. 

(c)  Berkeley  v.  Earl  of  SaUs* 
hury^  cited  2  Bro.  C.  C.  519. 

(d)  Duke  of  Leeds  v.  F<mftB^ 
I  Ves,  171. 

(f)  Biden  v.  Lffoeday,  cited 
1  Vern.  196;  aad  tee  Bototldm 
v.  Bokenham^  1  Ca.  in  Cha.  940 ; 
Jsickstn.  v.  JsKktOHj  M.  Ca;  i» 
Cha.  8j.  '  ^ 
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CHAPTER  THE  SECOND. 


OF  MISTAKE. 


1  HIS  subject  might  be  considered  under  the  heads  of  mis* 
take  in  matters  of  law,  and  mistake  in  matters  of  fact.  With 
respect  to  the  former,  it  is  to  be  observed,  that  ignoraiitia 
Juris  fum  excusat  is  a  maxim  respected  in  equity  as  well  as  at 
law  (a).  A  knowledge  of  the  law  is  consequently  presumed, 
and  therefore  no  mutual  explanation  of  it  is  primd  facie  re- 
quired between  the  parties  to  a  compact.  If  one  of  them 
should  in  truth  be  ignorant  of  a  matter  of  law  involved  in 
the  transaction,  and  the  other  should  know  him  to  be  so,  and 
shovdd  take  advantage  of  the  circumstance^  he  would,  it  is 
conceived,  be  guilty  of  a  fraud ;  and  although,  if  both  should  be 
ignorant  thereof,  it  would  be  what  is  technically  called  a  case 
of  surprise,  which  it  seems  is  a  term  for  the  immediate  result 
of  a  certain  species  of  mistake,  upon  which  this  court  will . 
relieve  (ft),  it  does  not  appear  that  this  court  will  in  any  other 
case  interfere  upon  a  mere  mistake  of  law.  With  respect  to 
facts  however,  diey  of  course  are  not  presumed  to  be  known ; 
and  llierefore  each  party  is  bound  to  make  such  disclosures 
as  justice  seems  to  demand :  but  since,  as  we  shall  hereafter 
see,  undue  concealments  amount  to  fraud  (c);  and  since,  if 
both  were  ignorant  of  the  fact,  this  court  would  not  inter- 
pose between  them  {d) ;  the  instances  of  mere  mistake  of 

(a)  BMrmm  v.  Css,  4  Vin.  v.  WUlan,  16  Yes.  7s;  HUckcodk 

JUbu  3^7 ;  but  see  Moi.  365.  v.  GiddiKgs,  4  Pri.  Exch.  R. 

(6)  See  Ltuudtmtiit   v.  Ltms>'  135, 

dawn^,  Mo^.   364 ;  Bingham  v.  (c)  8e#  Mow,  FntudL 

Bifigham,    1    Vez.    ifl7 ;    Lord  {d)  s  Atk.  59a  5  1  Bra  C.  O. 

Imham  v.  Child,  1  Bro,  C.  C.  158 ;  3  Swanst.  463.  467. 470- 

93  ;  Boans  v.  LUwellmf  a  Bro.  476 ;  Leonard  v.  Leanardy  2  Bdl 

€•  C.  150;  13  Yes.  437 ;  Willan  &  B.  171. 


Pt  9.  Gh.  d.]  IfflSTAKB.  S|8^ 

fiiet  upon  which  it  will  actively  relieve  (e),  arise  where  the 
party  applying  on  that  ground,  was  alone  under  mistake  at 
the  time  of  the  transaction  (/)• 

The  coarse  which  we  shall  adopt  in  our  cursory  review  of 
this  subject  will  not  be  regulated  by  any  direct  reference  to 
these  distinctions,  but  will  bear  relation  to  the  most  im- 
portant points  to  which  the  doctrine  of  this  court  upon  the 
subject  has  been  applied.  And  it  may  be  premised,  that  if 
the  object  to  the  parties  to  a  transaction  be  apparent,  and  be 
«4[>proved,  but  they  have  mistaken  the  means  of  obtaining  it 
in  particulars  which  do  not  affect  the  substance  theoeof,  thia 
court  will  interpose  to  establish  the  same,  if  it  can  do  so  with- 
out injury  to  others,  or  can  give  compensation  (g). 

Mistakes  committed  in  the  course  of  procedure  to  levy  a 
fine,  or  to  suffer  a  recovery,  may  in  numerous  iRstances  be 
corrected  at  law;  and  this  court,  it  appears,  will  also  in  some 
cases  interfere  to  counteract  the  effect  of  such  assurances 
if  levied  or  suffered  through  mistake  (A). 

If  a  deed  be  executed  with  the  view  of  obtaining  a  par- 
ticular object,  and  by  mistake  it  be  so  framed  as  not  to 
have  the  contemplated  operation  at  law,  this  court  will  in 
XQany  cases  relieve.  It  is  a  legal  maxim,  that  quotiesin  verbis 
fUilia  est  ambiguitaSf  ibi  nulla  expontio  contra  verba  exprena 
Jknda  e$t  (t).  And  where  this  court  is  satisfied  of  the  inten-  - 
tion,  it  will  put  such  construction  upon  the  deed,  as  will  be 
most  effectual  towards  the  fulfilment  thereof,  and  will  make 
its  decree  accordingly  (A).  But,  although  in  accordance  with 
the  maxim  just  noticed,  it  will  not  affect  to  expound  a  deed 
otherwise  than  by  th^  words,  if  the  meaning  thereof  be  dear 


(e)  a  Bio.  C.  C.  430.  Stanhope  t.  Thacker,  Prec.  Cha. 

(/)  1  Vea.  jun.  an;  Hitch-  435. 

€9ek  V.  GiddingSf  4  PrL  £xch.  (t)  2  Saond.  R.  167^ 

R*  »35-  W  I  Ves.  147  ;  3  Atk.  i3« . 

(g)  1  Ball  &  B.  8Q3.  Btrringion  v.  Pwkhwrtt,  WiOes 

{h)  See  RiuhUnf  v.  Man^eU^  R.  317 ;  S^  C.  3  Atk.  135;  and 

Toth.  104 ;  Gvodrkk  v,  firoum  6  Bro.  P.  C«  35s ;   Daran  y. 

1  Ca.  in  Cha.  49;  Ferres  v.  Ross^  3  Bro.  C,C.  37;  iCYei. 


Fertfcs^   a  £q.  Ca.  Abr.  695;     156. 
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eifcffe^Oiesh'apeln- whTch  !t  iff  ttad^/ give 'bperatitJh'foTt,*** 
p<*BiWfe;T)f  itjh^'&iilng'lf  to  ^lafce  (*ffecr  in  intftWr 3K*lj^^T^ 
THtwr  If  6rie;  fti  coniside Atton  ftf  tiarftirtf^Af e;  A»*M  *!s»nlW* 
a  feoffinent  (ft^,   a  lease  and  release  <o), 'dr  a^VargatB^lMP 

"W^WsJijtfWWPW  opefafi^  as  u  •feovcxJaTif  to''stcrtnl  sfeftlwl^^JMP 
liM^iSiie^tfle*  wofifiFBe  ap^rea/iT,  uf^Jet  fffe  ci7eSmA^(<Mf 
i*«aircitH!!5*WOTtf**'bafgain'  atta*^ell,'*»1li«'T«^f«^  *^f!^ 
ait  gWM?^<5);5r^e't*<Tff;' alien,  aiid'  c^»flhir<f^,^o«l*f(l» 
n^M^  ide^:*'  Jftid  if  't)ne*hityiTig  oiily  a  tWni  rf  ^plftrffW 
c^ra^^ilak-sliotiM Effect  by  Ieas<raM V«dtt^<S  •«^t«M^ 
blW^«b,  "8«f'  and  ^emree^  tlie  sam^ '  !h  jFefe/'iT^ilt'bfBi'^el 
aSbwid-in  ctttam- cases  ta  operate 'as  art  aiMSgnttferi!^)?* 
Aria  W'ViSmi&e'eez feverfeion- might  be  fieW lo'taft^WfR*^  - 
af  a  ^t\t(tf.  ^    '•--'•;:  ^    '       •   c  ...  ^1  '^  ■•«»  •i*t»« 

^Tfcte  T*fet»fh)g'  of  lirifetakes .  hai  he^  fciffd/'tnWfBfSlfeifW^ 
de^d^'/tofte  lUc?  pecuKar  province  of  a  codrt  ^^^Si(i/lif\S^f 
we -Hate  ahfeady  oBsericd  npott  ffte  teditirtriMR^'of^M^ 
evid^ce'td  explain"  a  latent  ambtgmty  iri  fhe  tal^  ff  *t  Wft^ 
and  ff'%e«tns  llilit  «poa  the  same 'prinbipl^  Efuefb 'evl<ttlfft^ 
aDow^dtto  fcsitst  iliiscotirt  in  rectifying  a  nif^'ltA^^'ii^fc^^^ 
r6ii#  n^oi»4he  ftfce  of  a-  deed  (r).    fitrt  it  i j  pardcufa?!y4»«WI*. 

(0  1    P'.  Wms.  457 ;  S  Atk.  (<)  Marshall  v.  Pranir^,  Gtlb.. 

M^'3Alk.§77^2Ves.JHn.7;     R.  143.         ^--'i*  i>«^  t* 

ar   Meriv.  343 ;    2  Jac.  &   W.         (0  Goodtith  v,  Bat/gc-  CowdI^ 

84.88,89,92,,93;iJ3-...  ,  597-      ,      ,    .:„.,    ^--^ 

iimf  1  Atk.  8.  .(«/)!  res.  jun.  64^^  ^  ^^  ^ 

'(fi)*   Cr&ttiigp    v.   Scudamorcj        {x)  a  Atk.  ajQj    «f^g«-373; 
t  Ventr.  "^  hi ;    .Thomson     v.     i  Bro.  C.  t.  341  5  ajJ^^i^V}  ^ 

Tkome^  i  ^^rri.  I41 ;  1  Atk,  8.  Reference  to  the  'dilta 

(o)£Alk.iViV     '      ■'  to.lTieadmissUilUyJS^: 

(p)  1  Wiljes  R.  676,    *'     '  dence  to'  prpve  a^  mlAkl,  att 

(q)  Harrison  y.  Atutitt,  3  Mod.  instance,  0/  the  "'party^  V^ 

3^7;^  and  ^^ftigiien  v.  Vattier,  to  this  court,'  in   iab^km 

a  t'ez.  i^^;  S.  C  3^A'tk\  731I     .  defeat  ot  a^grfUnstruyenjJ ; 

CrJ  IXxr"  V.  Simpson^  2  Wik  '  at  the  instance  of  ifls  a* 

R.  t3.  iit  ihe  former  case,  ^tadea^ 


efcjWfri,  ikat  ihwtig  eridwicc  imwt  be  |iitiiiunl  dfoaateke 
m  twh  n  iMtrammt  (^),  tad  ilwl  it  hai  btM  nidi  tkal  parol 
•tidmne  nerriy  is  not  aafteieat  (jr)»  bat  tiM  theia  nwt  ba 
•onetbiag  aader  the  heads  of  the  pertiee  to  show  their  ia* 
teatioa(eV  ee  far  exaaiple»  aaaalee  end  enlcahrtioQe  ^  or 
trntleo  lesti  at  hfwiii  (cy 

Coarta  of  ei|aity,  ia  eoaie  ceees^  reKeee  a  perty  froei  tfaa 
eaeeeqaeacM  of  oaiitting  a  legal  fonaeli^  eefieed  to  w^ 
taad  tiba  eiecatioa  of  a  deed  or  wiU,  aad  aid  the  dohati»a 
eaeeatioa  of  poiiera.  If  a  deed  were  eaecaled  faad  jEdi,  aad 
apoa  a  TalaaUe  eoaaideiatioDy  aad  hvery  of  eeisia  veee 
aaeeaiaiy  to  paaa  the  proper^  at  law,  this  ooart  aMgM  be  ii^ 
daoed  to  eapplj  a  defect  thereof  (i).  Bet  the  firat  of  dMae 
pofBia  win  receive  bettw  illuatratioa  from  a  eoraoiy  Kfaaaai 
to  die  doctrioe  of  this  court  on  the  eobject  of  eapplyiag  the 
eairender  of  copyhold  estates,  where  that  cereoMNiy  bee  bgr 
asistake  been  neglected ;  which  may  be  asefiil,  althoogh  we 
hafo  seen  a  surrender  of  copyboM  lands  to  the  use  of  a 
wiD  is  dispensed  with  by  statute  (e) :  for  cases  may  still  arise 
feonded  apon  wills  made  previoosly  thereto ;  and  the  saaaa 
defect  any  occur  in  regard  to  a  deed,  with  respect  to  which 
the  roka  of  this  court  are  the  same  (/).  If  a  person  were  to 
eaecate  to  another  a  common-law  conreyance  of  a  copyhold 
eattite,  and  neglect  to  surrender  the  same  aceoiding  to  the 
custom  of  the  manor  of  which  the  same  is  held  (g\  or  the 


ly  way  of  Manes  to  impeach  the 
iHnai  is  parpoiely  omitted  here. 
Ibsy  will,  hoavrer,  be  etoeidated 
la  the  esorae  of  this  treatise. 

(y)  Htnklt  V.  Ri^al  Eacckange 
^•larssa  Custpsajr,  i  Yes.  318, 
ebsd  6  Yes.  333;  Moiitwf  v. 
XtfMNiiffsnf/uacf  CoKiiptnfjff  1  Atk* 
M5;  Rogen  ▼•  Eari,  Dick.  994 ; 
Hosmt  T.  JProifr,  3  Yes.  399 ; 
10  Yes.  se7;  I  BHgh,  P.  C.  287. 

(s)  t  Dick«  sgs  3  SiergoU  v. 
Bssae,i3Yes»373. 

(a)  ffanoood  v.  fVallis^  cited 
s  Vs«.  195. 


(A)  Baker  ▼.  Paine^  1  Yei .  457, 
cited  6  Yes.  336,  n. 

(c)  Randal  v.  Randaly  a  P. 
Wms.  464 ;  JeMms  v.  Quaticiani^ 
5  Ves.  596,  tf.;  BarHaw  ▼• 
KihrngtOHf  5  Yes.  59;  Butt  y« 
BarhWf  3  Bro.  C.  C.  451. 

in  Cba.  816. 

(e)  65  Gea  3,  c.  ige. 
(/)  17  Yes.  S9& 

(f)  Barker  ▼.  Hill,  a  Cba. 
Rep.  ai8;  Bodgert  r.  Marekali, 
17  Ve«L  «94. 
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W^render^  ftom  loine  ixrep^^fity,  should  not  be  good  (fii,  ib^ 
trans^o^OA  wo^ld  of  couxi^  be  yoid  at  lav ;  but  this  court, 
looking  to  the  substan,tial  purpose  thereof,  uid  th^  nature  of 
^tbe  pltw  of  the  person  ^bo  would  t^e  if  the  matter  bad 
b^^n  regularly  and  effectu^ljiy  accomplished,  would,  in  case 
jUie];e  were  a  legal  or  even  a  moral  obligation  on  the  party  whp 
;at  )aw  migbt  t^  adyantage  of  the  defect  U>  cpinplette  the 
l^rgo^ction^  give  tp  the  other,  by  dispensing  with  the  snr- 
J^Rd^,.tb^t  i;elief  to  which  he  n^igbt  seem  in  natpral  ju8ti(>e 
U>J:>^  entitled  (0*  The  legal  obligafion  to  which  we  lefer  is, 
^t^  ,wiU  bje  pe(ceive.d^  that  which  sub^sjts  betweei^  a  vendqr 
gyc  fnprtgf^or,  ud  a  purchaser  or  mortgagee  fpr  a  valuably 
4^npidQr9tiQn|(fc);  and  also  between  a  debtor  and  bis  ere* 
/^itprs  v^bf^re  the  copyhold  b&i^  been  attempted  to  be  tran»- 
filled  f^  tbf^  p^ment  of  debts  (/).  And  the  n^oral  qbligation 
is  tl^at  jifpder  ^^cb  a  husband  or  father  lies  t|Q  provide  for 
bis  \fi(^!im}  oHk  legitimate  (n)  children  (o).  But  the  inter- 
fpin^Rlise  of  this  court,,  though  called  into  eisertion  by  tbe  oblh 
g^qPiW^^  ,Bi;|bBisted  between  the  pities  to  the  transac- 
tion, is.r^gul^ted,  a^so  by  the  claims  of  other  persons  who^ 
interest^  in  ffdfilqient  of  it  fVQuld  be  affected.  Henceit  would 
npt  intoirfere  where  by  si^pplying  a  surrender  for  the  beneAt 
fifi  yxwfDgiyr  4;}ii}4'en  it  would  disinherit  an  elder  child,  or  evep 
ilgcandQl^jj  who  might  happen  to  be  tbe  custppaarjr  beir(|^, 


(X)  "Hardham  v»  Roberts, 
aVfemVi64;  Taylor  v.  fFheeler^ 
2^«rn.  6^5  5  Jtnningsr.  Moore, 
lb.' 609;  ®.  C.  1   Bro.  P.  C. 

(Ar)  s  Freem.  65 ;  2  Vem.  165; 
B$rket*^,  HiUr  st  Cha.  R^p.  218; 
Tiyfor  V.  Wheeler^  2  Venn  565 ; 
Jennings  v.  Mooit,  lb*  609 ;  &  C. 
1  ^Pr^.  p.  C.  244;  2, Bro,  P.  C 
278. 

(/)  3  Atk-  ,7t?  3  B«>'  C,  C. 
230;  Maliabar  v.  Mallabar,  Ca. 
Temp.  Talb.  78;  Bixbi^  Vi  £1^, 
Dick.  698;  S.  C.  2  Bfu.  C.  C. 


325  ;  Wardell  v.  Wdrdell,  3  Bro. 
C.  C.  116;  1^  Ves.  SI6. 

(si)  See  Smik  v.  Baket,  \  Atk; 
385 ;  Ckofimm  v;  GKteM,  3  Bh». 
C.  C.  229 ;  Ftddkg^*  WiMoooi; 
i6' Vefc  go*  •     :  /  •  ♦ 

(n)  Fursaketjv.  Xtnthmm,i9mi* 
Cha.  475  a  3  Ves.  I2»  .       /^ 

(o)  5  VeB.  ,664;.  <^e((fcr<  n* 

Marshall,} J  V^^9SA4  '^'W^ 
V.  Snnfpson,  2 .Ves.  ^.,jB^337« 

(p)  Pike  v!  White,  3  Bro.  C.  C. 
266$  Rodgerst.MnwMii^^Vti. 
294 ;  seeGsflrr  ViOaieriMoBilft 
3^5-  '         -  ^ 
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unleds  perhaps  he  were  previously  provitled  for  (gr).  And 
in  one  case  It  Was  held  that  the  object  of  the  pArty  con- 
ferring the  benefit  wils  the  only  circumstance  to  be  re- 
garded (r).  A  complete  investigation  of  this  subject  would 
require  a  very  extended  discussion,  and  would  he  peculiariy 
inappropriatei  not  merely  because  the  relief  thcfreupon  cannot 
now  be  generally  granted  upon  wills,  and*  but  seldom  upon 
dther  instruments,  but  because  it  is  proposed  somewhat 
more  elaborately  to  consider  the  instances  in  which  this 
court  will  interfere  to  aid  a  person  claiming  under  a  pbWer 
defectively  executed,  in  respect  of  which  its  ibterference 
is  regulated  upon  the  same  principles  (5).  But  before 
we  proceed,  it  may  be  remarked,  that  in  all  cases  where 
formalities  necessary  to  make  a  legal  dispositioh  of  a 
copyhold  estate  have  been  omitted,  the  mode  of  gil^ng 
relief  in  this  court  is  not  by  controverting  the  legal 
effect  of  the  transaction,  for  that  would  be  to  abrogate  the 
decisions  of  the  courts  of  law ;  but,  admitting  their  conclu- 
srons,  by  compelling  the  parties  to  make  such  fVirther  assur<^ 
ranee,  or  to  do  such  further  acts  as  will  virtually  compensate 
fbr  the  defect^  and  place  them  in  the  situation  in  which  they 
would  have  been  if  the  mistake  had  never  occurred.  And 
tilis  has  been  carried  to  so  great  a  length  that  where  a  copyhold 
estate  was  transferred  by  one  to  trustees,  upon  trust  to  sdl, 
and  to  pay  a  part  of  the  proceeds  to  his  wife  for  her  life,  and 
after  her  decease  to  pay  or  assign  the  principal  to  the  children 
of  his  sisters,  in  equal  proportions,  the  court  ordered  the  pro^ 
perty  to  be  sold,  and  the  wife  to  have  the  interest  of  tb^  pur- 
chase-money for  life,  and  that  the  same  should  then  result  to 
the  Mpustomary,  heirs :  so  that  the  surrender  was  in  effect  sup- 
plied to  the  extent  of  the  wife's  claim^  but  not  tp  that  of  the 
oeplMiiPvs  and  nieoes  {t) 

Where  a  person  having  a  power,  by  mistake  neglects,  in 
the  execution  of  it,  any  requisite  act,  or  does  not  strictly 
conform  with  the  authority  intrusted  to  him,  his  endeavour  is 

either  wholly  or  partially  ineffectual  at  law.    In  equity,  how- 

.» 

i(f)  Chapman  "fMilmni  S  Bro.  (r)  HilUv^DtmrntiMy  ^V^^ 657 - 
C.  C»  M9i  and  cas^  thor«  cited ;  («)  3  Bro.  C. C.  2 3 1 ;  1 7 Ves.  ^7. 
Pike  V.  White,  3  Bro.  C.  C.  a86 ;  (i)  Marston  v.  Goiifanj  3  Bro. 
Gam  V.  Gam,  16  Vcs.  268.  C.  C.  170.- 
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ever,  the  defect  under  certain  circumstances  will  be  supplied, 
oi  nuih  re\\€f  ^l  he  given  as  appears  consistent  with  the  in- 
tention of 'the  party,  and  the  justice  of  the  case  (x).  And, 
although  it  wiU  be  found  that  this  court  will  go '  very  fkr  in 
affording  relief  wh^re  an  efieotual  execution  has  been 
attempted,  it  will  not  interpose  to  enforce  the  execution  of 
such  an  authority  where  nothing,  has  been  done  in'  ej(^ 
^rcise  thereof  (^).  tfpon  perusal  of  the  authorities  bn  this 
subject  it  will  ieippear  that  refief  in  the  casesi  of  defediviJ 
execution  of  powers  {z),  are  for  the  most  part  giten,  where, 
in  c6nse<}uehce  of  particular  relations  subsisting  'betweeh 
the  parties^  one  at  them  is  thought  to  hare,  in  natural 
justice,  a  peculiar  claim  to  satisfkction.  Thus,  if  execu^ 
tion  of  the  power  were  attempted  in  favour  df  a  purchased 
ibr  a  valuable  consideratibn  (a),  a  creditor  (^),  a  wife  (c);  tit 
%  legitiqaate  (d  )  child  (e),  whether  the  TUstrnment  of  appditti^ 
isient  were  executed  before  or  after  tnarriajge(/),tfifci(burt 
would  supply  defects  therein.  And*  relief  was  iickftiSlti^ 
given  where  the  power  was  to  make'Ieases  in  po8se8«ioU,'ifim 
the  leases  granted  were  bf  thk  rietersibh  (g) ;  aaff  vBISe  W^HWl 
to  settle  lands  of  a  certain  vdtu^,  ahd  those  to  ^i^^'^^fe^'a^ 
pointment  applied  did  not  amount  &cretd'(JQ;  afid  whe{4  it 
was  to  settle  lands  for  jointure  of  a  wife,  afcid  thk  li^^biiifm 


(jr)  9  Ves.  394.  (c)  Lady  CBfati  v.  Eaurhjf 

(y)  a  P.  Wms.  490;  Htjfms  v.  BvrHngtm,  ^  V^thi  379 ;  TWtof 

CogAII/,V  Ves.  499 ;  8.  C.  13  Vet.  v.  Toiki,  s  P.  Wms.  489,116. 

•«o6;  JWrf  ^.  SktrgM,  10  Ves.  705;  i  Atk. 563.    As  to^alwi^ 

>7o;  1  Seh.  k  Lefr.  63;  aadsee  band,se»JI|bo«tf v.iiei^iJM9^d. 

CVoiilMy  ▼«  GrOMAsg)  ^  Cpx  R.  R,  516b                                .   ; 

396.  {d)  Bramktdl  v.  HaU,  s  EJdea 

(«)  As  to  what  is  a  defective  R.  fl«b.             '            "' 

execution  of  a  power  see  1  Sc6.  (e)  1  Atk.^63;;<mMi«a7ini^ 

&Lefr.63.  305?  see  15  Ves. 51:    '-     ^^^ 

(11)  Anon.  3  Freem.  334  ;  Fo-  (/)  1  Atk.  567. 

thergiU  v.  'FMergilt^  3  Freem.  {g)  Anon.  3  Preem.  334. 

ft56r  Campbells.  Ltath,  Ambl.  (A)  Lady  Clijford  v.  Etrl  6f, 

740 ;  toward  v.  Greenvil^  1  Ca.  Bnrihigim.^.  Vera.  379;  Bdro^ 

inCha.  \0\  iBall  *  li.  44.  v.  Harvey,  1  Aft.*  5^  t  itfoM. 

(»)  Ca.  temp.  'fslb.  77 ;  Snetd  o^Blmdfifd^.XhkktsttfihA* 

V.  Siwei/,  Anibl.  64;  WUkit  v.  borough,  3  Atk.'^543.  • 

Jfoftwe,  Dick.  165.  1 
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limited  only  a  term  tbereinX')-    Although  it  is  i^quitite  that 
a  person  possessii]^  a  power  should  do  some  aqt  whereb j 
it  may  appear  that  he  intended  to  execute  it,  such  act,  it 
seems,  need  not  necessarily  be  strictly  conformable  with  tha 
authority  given.    Thus,  it  would  be  sufficient  if  the  powers 
were  to  1)e  exercised  by  means  of  a  deed  to  be  attested  bj 
three  witnes^es^   aijid  by  mistake  it  were  attested  by  two 
only  (ir),  or  to  be  by  deed,  and  an  appointment  were  made  bj 
will  (/).    And  it  is  to  be  observed  that  a  power  to  appoint 
might  be  sufficiently  executed  by  a  covenant  (m),  or  a  con- 
tract (iz).    And  where  an  a{4>ointor  sought  to  execute  his 
power  of  limiting  certain  lands,  and  afterwards  found  that 
thj^ir  annual  value  would  not  produce  a  stipulated .  income; 
and  therefore  by  a  codicil  to  bis  wiU  expressed  his  desire 
that  his  eon  should  make  good  the  yearly  deficiency  which 
^ould  probably  exist,  the  latter  instrument  was  held,  with 
xefereoce to  the  former,  to  make  the  appointment  complete  (o). 
And  it  haa  in  one  instance  been  declared  that  the  donee  of  a 
power  may.  virtually  exercise  it  by  expressing  his  intention 
ao  to  do  in  an  answer  in  Chajaeery  (p). 
,    W.erQiii^t  here  notice  a  peculiar  doctrine  relative  to  the  man- 
ppr. of  ^ecuting;  powers  hj  will,  which  forms  a  distinction  on 
this  subject  between  appointments  by  such  an  instrument  and 
by  deed.   An  atten^it  to  execute  a  power  by  means  of  a  will  is 
«aid  to  be  iK>inore  tbui  an  intimation  of  intention;  and  there- 
Ibre  £(  it  4>e  defective  it  is  rather  to  be  inferred  that  the  final 
'piifpoae  of  the  testator  was  not  to  fulfil  itCf).  Bat  it  sometime* 
bkfil^ieht,  that  in  eicaxnsing  a  power  over  realty  by  will  Ibe 
appointor  exceeds  his  authority,  in  which  ease  thi^coiirl -will 

(i)  See  Rattle  v.  PqpAojn,  and         (91)  Foth^rgill   v.    FothergiU, 

tf€fi9Pt    K*  , Savage f  rep.  A^bl.  3.Freem.2g,6;.  Sart^  y.Blanfrey^ 

2AO.  Z4^  ;  Churchman  V*  Harvey^  cited  Gilb.  £q.  R.  i6j5;  Al/ord 

ih.  335-  V,  Aljpordy  cited  2  P.  Wms.  23b ; 

(^)  2  P.  Wins*  62^;  Sergeson  Countess  of  Coventry  v.  Earl  of 

V.  Sevley^    a   Atk.  412;    Wade  Coventry,  ib.  22S«/ 
y 4  Paget ^  I  Bro.  C.  C  363  ;  aad  (nl)    Shannon,  v/  Bradstreist, 

see.  17  Vair458<  1  Sch.  ^  Lefr.  52  ;  loVes^siS- 

(Q  Pollard  y.  Grcenvilf  1  Ca.         (p)  Vernon  sW^rnon^  Ambl.  1. 
in  Cha.  10;.  ToUtt  v.,  ToUet^         {,  if)  (garter  v.  04f/cr^  Mpsely, 

3  F.  Wms.  489 ;  and  sec  £x  parte  365.  .    -  . . 

Williams^  1  Jac.  &  W.  89.  (9;  15  Ves.  51. 
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ID  som^infttances  adopt  a  ptctiliarhiterpretationy  by  eoHstruiog 
it  ad  nearly  according  to  the  extent  of  his  aodioritj  as  poe- 
tihle*    tt  id  unnecessary  for  os  here  to  consider  what  is  an 
excessive  execution  as  to  the  objects,  or  the  interests^  such 
Aiatters  being  ascertained  at  law.    And  it  is  sufficteot,  with 
I'^i'd  t6  Heal  estate,  tx>  observe,  that  in  general  the  exec«tion 
h  void  (hily  ibr  the  excess.    If,  for  example,  a  remainder  be 
giVdn  6ver  to  one  not  an  object  of  the  power,  the  appomi- 
tattit  will  so  ikr  be  ineffectual  (r);  yet  if  realty  be  giv^n  to 
one  for  liftf,  wHh  remainder  to  his  children,  as  he  shall  t^ 
point  Vy  will,  and  there  appear  a  general  intent,  consistent 
with  the  hiles  of  law,  to  give  an  estate  of  inheritance  to  them, 
which  might  have  been  eflfectuated  by  the  execution  of  the 
power,  it  iteems  Ibis  court  will  not  bold  the  same  void  for 
the  exdess,  if  it  can  mould  the  limitations  expressed  in  tbs 
appointment  ih  such  a  manner  as  to  correspond  with  the 
gdneral  intents    And  hence,  where  an  appointor  had  limited 
an  estate  in  strict  settlement,  but  the  chilclren  could  not  talbe 
as  purohasers,  the  tenant  for  life  was  construed  to  have  an 
estate-tail  ($).    Such  modification  could  not  be  made  of  per. 
sonal  property,  for  the  same  could  not  be  given  to  the  quasi 
tenant  for  life  in  such  manner,  but  only  absolutely,  and  then 
it  would  go  to  his  personal  representatives,  and  be  liable  to 
hil^  debts,  and  not  necessarily  for  the  benefit  of  the  child* 
ren(0»     And  hence,  where  one    had    power  to  appoint 
^personal  estate  in  any,  manner  among  his  children,  grand- 
children,  or  the  issue  of  grandchildren  living  at  her  death, 
an(d  in  exercise  thereof  she  by  will   appointed   interests 
for  Hft  to  her  childen,  and  a£F)scted  to  dispose  after  dieir 
death  of  the  principal  among  their  children,  such  limitatiouB 
to  the  grandchildren  being  void  as  to  such  of  them  as  were 
act  bom  at  the  appointor's  deceasei  the  limitations  were 

(r)  Adams  v.  Achms^  Cowp.  1  Ves.  -91  {  Spencer  v.  Duke  tf 

651;  Bristowv,  IVarde^  s  Ves,  Marlborough^  sfiro.  P.C.59S; 

jun.  336  i  Smith  v.  Lord  CameU  Pitt  v.  Jaektom^  a  firou  <X  C.  51 ; 

/ordf  2  Ves,  jua.  €98  ;  Crompe  Griffith  v.  Harrison^  3  Bro.  C.  C. 

v.  Barrow^  4  Ves.  68i.  ^xo ;  and  see  judgment  ib  firtf* 

(#)  9  Ves.  jun.  365 ;  Humher-  Um  r.  IVardtf  a  Ves.  jun.  336, 

ston  V.  Humberstottf  1  P.  Wms.  (t)  S  Yes.  jam  365^ 
332 ;    Godolphin    v.    Godotphin^ 
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good  only  as  to  the  iqteiefitift  ft>r  lijk^  op  ftf^^qw.t  Qf«lhi0.gre^t 
ttocertamty  ocoasioiied  by  tbe  Umitatioa  of ^  tb^  .pni^cipai 
being  partially  too  remote;  and  the  Qame  was  tber^ore  ,h^d 
lo  vest  as.  m  default  of  appotatmenjt  <tf )*  It  rjsxn^ios  W  b^Qb- 
acrved  tksA  such.dootrine  is  not  appUc^ab^  la  regard  to  the  .e^-r 
eomioaof  apowerby  deed,  and  thqt  iAsuob  a^cajse  repgeptfjpg 
even  reed  estate,  as  that  above  menjtioaedt  upqn  i^^  a|^[>Qiu^ 
meot  by  such  aainstrutnent,  this  court  wouM  ^ot.n^ify  ^ 
estate,  bat  the  limitatioo  thereof  jwouLd  be  v{)ifl  a^  to.th^  ex- 
cess; and  it  would  so  &r  go  as  in  default  of  appoiq^pienf  (;t)^ 
In  kistanoes  also,  in  whicb  the  %ua2itity  of^interesti'ap- 
poiiited  is  greater  than  that  wbioh  wsis  autbonaced  by.fl;^ 
donor  of  the  power,  the  execution,  although  void  in  law(^. 
is  ineffeotual  (mly  as  to  the  exoess,  in  equity.  This  .wQttl4  ^ 
the  <case,  for  example,  if  under  a  power  to  ,lefase  foi;  a  Qei- 
tai A  number  of  years  the  appointor  sbpuld  grftpt  t^  ,lj^a^ 
for  a  ionger  term  (z)i  or  a  sum  should  be  appointed  gr^af^r 
than  that  coriteanplated  by  the  grantor  of  th^  ppwer  (a),  or 
the  grantor  should  go  too  far,  by  annexing  a  condition .  or 
imposing  a  vestriction  upon  the  estate  not  autliqrize4  in 
the  instrument  by  which  the  power  was  cre^d  (A).  A(id 
although  the  principle  of  these  latter  cases  is^  that  whe];e 
there  is  a  complete  execution  of  a  power,  and  s^metbiijig 
ex  abundanti  is  added,  the  execution  s^all  be  void  oply.as  t^ 
the  excess  $  yet  this  is  subject  to  the  qualifioation  that .  tbe 
bounduries  between  the  execution  and  the  excels  mu$)^  \xe 
distinct  (4;) :  for  the  court  must  see  clearly  what  the  .p^^^pn 
executing  it  had  in  view ;  and  be  satisfied  tbat  if  be  ^  h^ 
-rightly  understood  his  power  he  would  hav^  executed  ibe 
same  to  its  extent  (d). 

(«)  Rouikdger.  Dom7,  dVes.  1  Ca.  in  Cha.  Qg;'*C(MpMl^t. 

jun.  357  ;  and  <eee  AUxi^dtr  v.  Leak,  Ambl.  7ifo  $  13  Vet.  576. 

AUxandcTf   2  Ve«.  640 ;  Jee  v.  (a)  Parker   v.  Parker^    Gilh. 

Jmik^^  1  Gex  B,  304;  CroHijpe  £q«  Rep.  iCiS. 

V,  BarrtABf  4  Ves.  G8i.  (fi)  2  Vez.  644;  JSur.leigh  y. 

(;r)  Bruddnell  v.  £(»€S,  7  Ves.  Ptmrtan,   1    Y^    s8i ;   BiiUn 

382.  V.  Dii/on,  1  Ball  &  B.  77. 

(y)Darv«frntea«,loEast,i87.  (c)   Jlextmder    v*    AlexoMtUr^ 

(a)  1.  Atk.    fiQ#;    Parry  ^*  a  Vez*  649;  and  particularly  in 

Brawn^   2   Freemi   it*  V  S.  C.  ib,  644 ;  2  B^ll  &  B,  %%. 

3  Cha.  Rep.  n  ;  Nels-  87  ;  and  *    (rf)  a  Sch,&.I,«fc^t^. 

B    B   4 


378-  coNcuBBB|fTi  #viiiiP{CTioN :        ffi^ok  31 

T^.^QWt>.ii  may  be  reouu^ed,  ta  makiog  tnob  oonslMsr 
1^ai|  %a  wi^,bftiiie. alluded  tola  -caaee  of  defeotafte^  aadreaeeil^' 
a|i9§Sf|Cf)ti9nof  powers^  •  doiet  not  invade  ^e^pf»irii|o^«(r 
cfijii^  f^ftlf^r    It  does  not^Md  thai  totbe  a  food  eaoontion 

wb)cli  t)K7  tdaclwe  to  be  ineffectaal;  bat.  on  Afaa^ftontcMnf 
i4iii|^t^(:^b%(ianota?aUd<eicecnttontat  law  oanaofr  JhOf 
a«»taii|ed la aqjuity <#) :  yetaeyentbeleM,  bythe'ai^^rtioarofr 
ip  jLidiiitflxitSM  A  oqmfipla  tbe  .pacty  to  aapply  <the  dB@cieaQy,'n) 
q9((|ef$«,$^«  fffoe^a  wbicb  ceaders  the  eseoutiaa ;  inefli^teak 
^i  ^^1..  Xa  .othi^  wordsi  it  interpoeea  ilpoa  .br/mentoriDBa^ 
cf^flfid^catiop,  /to  cany  into  effect  the  intentifMm  oraaap. 
ppfptar  arhere  ,aatuml  justice  demands  tha4  it. shoahl  bbr 
ea^tait^^'  but  the  courts  of  law  cannot  deal  with.tiie  caae^K ' 

jji^ki!|;i^9:We  quit  ,this  subject  it  seeois  desirable  to  remaik*^ 
upon  the  e£p90t  of  mistake  by  a  person  indebted^harii^'aa'^ 
abspl^eraod  general  (g)  power  of  appointment  orer  a  fund, 
^4  ^n^/GPft  thereof  being  made  in  ddault  of  his  exercising. 
1%p  aama^    1^  such  case,  although  if  he  do  not  a^peiat^  -hta  i 
representative. cannot  claim  the  property,  yet  if  Wmdie>am'^ 
at^iq]^  at  exaction,  and  the  same  fail  (h),  or  if  the  «ppointa'' 
mentbe,Qw4evT.oluotarilyy  whether  by  deedorwUl,  die^fimd''' 
w^,be..cai^idered  as  part  of  his  assets  (t),  andl  thiai  canDtt: 
wjjH^Ja  {iiivpur.9f  creditors,  arrest  the  same  in  irimdiuify' 
Bfit  wi^ou^fsuch  attempt  this  court  will  notthaa>inlerfeDs.; 
fojH  %  so  liping  it  would  subject  the  owner  to  a  bturthdn  ' 
which  h^  b^d  never  consented  to  bear,  and  defeat  Ubf  at  * 
fai/i  i^pretianti^T^  of  the  advantage  arising  from  the  chance 
tW  it-may.n^ver  be  executed  at  all,  or  not  in  the  maaaer 
prescribed,  which  no  one  has  in  justice  a  right  tb  take,  from 
him  it).    Where,  however,  instead  of  permitting  the  property 
tp^  09  in  4efault  of  appointment  according  to  the  coarse  of 
law>  the  aame  is  limited  in  settlement^  but  snbjaet  Da  the  axe« 
Gjition  of  a  power  to  raise  a  certain  sum,  or  to  create  a  chattdi 
interest  it  has  even  in  such  case  been  said  that  there  is  no 

(e)  i8  Vss.   415;    and    see  (t)  3  Ves.  9, 10. 

9  y.es.  ^4.  [k)  Lard  Towmhend  v.  Wind* 

.(/)  ^e^WTj/kham  y.  WykhBoUf  ham^  )i  Ves.  i  >  Harrmglm  v« 

18  Veil.  39^  HarU^  i  Cox  R.  131 ;  aodySQS 

(^^'aVe^.  9.  i3Ves.si6. 

{h)  1  a  Ves.  2 16,  Q)  7  Ves.  506, 


A«pflOUdi/whfT'irtarteen4Wqoltelel/iA(»Ay.>«tt^«>:t^€tftb4l^ 
|iinv«r«x«»[ilt'mitl)ei#i>niita{id'itinii!iei^  pr^sctAaa'^^MUf'ft^it' 

w>agUDiO  tdH>  dttbtbrU  n  light  ftIiaV^>BB«a!a'>j|K^^'Wit^ 
vriULttdqDi^,^  tali  bMmfimllep  ai«^,'i6  Hme  R»<nieW^i)t'-T 
totto^Te^the'ofoine^  Vaked  0tll '^f' the  ~efiliit6>  ^f'&'lMh^ 

b««Q  derwwle'Cj*).. :  The  rata  hoWev*r  is  ^ti!fe<J(»^;  ^  '^'^'  '-"''* 
^liB  court'thfliii  it  Beedii,  'ftds  "aot  ^^eitf'ttit  fo^ttiTf  eant)'^ 
as  byirt'owri  a(«tb  charge  an!  estate  WhfeWtfe-^^ft^^ 
netiexBorteNtofattwoptfed  tb  be  exeonted  (p)' j  tiildwhertltf^ 
hnlatdinki  tKf  tin  ftAu*  fopth^  benefit  (rf^em^Ms;  «^b''* 
an  ine^oetud)  flppointmeDt,  it  haa  been  eaid  fliat  th^'  itiMlej'^ 
ia'-mitfedby'tbe  exertkin  of  the  pMwaf,  and  this  «mirt'fti"W'' 
addng  oaiy  iftrecta  its  appIicatJoft  (j);  aad  tftfc  cas^'hilsliUii'' 
a&tnnil&tcdto'that  mpecting  cbpyholds,'ta  'tthi^hlt'  libviS" 
supp^  B  fliBvender,  althbngh  it  eofild  n6f  4apf\if'k'tM(¥j!^ 
Sot  *tiU  it 'is  to  be  remembered  titat  the  powet  <^  ^pp6m{f'* 
mcntOMist' be  general,  or  such  as  he  may  eate^uH^  1^iT^^f" 
pnrpMti  whHtef er :  ■  for  if  the  power  be  limited'  ta'aftyaiibli'  ' 
mafliwff  that  be  cannot  by  execution  procure'  the  b'eniiifit  lita'' 
himself,  l&ne  id  no  pretence  for  bia  creditors'to'(ilaini'H'(f}'.  '  I 
ItiaheredbaerviM^oFparttcnlar  notice,  thafftis  Court Nt'tlt ' 
Bokafieot  to  die[)e^e  with fonnfttitiea  reqoired  b^'^e  l«gi»&-^' 
tuM^e  beobi«ved-witbi«feren<ieto'd^eds  or  it^ltej^RhoagH- 
thty  riiduid'haw*  been  ottatted  by  irfstskt!  (t^.' ■  ■■  -  '.  -  '■■'■■"'•'^ 

(m)  7  Vei.  506.  (r)  la  Ves.  216. 

(«)  Ibid. 506,  $07.  (j)  See  «  V«.'io.    ■      '      ', 

(o>  li  Ve8.ttt'3.  ■       ,  '  (')  rrajf'fl/v.  fFagitajr,i  p. '" 

(pyHohnes  v.  CoghtVj-j  Vo.  WmS.  358  ;  BUhert\.  RoUaton,^ 

499;   S.  C.   12  Ves;  aofi,  antf  '  3  Bro.  C.  C.  571;  5  Vea.  240 ;' ' 

n*ea  there  cited.  6  V«.  745  ;  Speldl  v.  LaAmrrt, 

(?)  7  Vei.  508.  13  Ve».588j  »Vcs.A:  U.  ijc.. 
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We  shall  now  advert  briefly  to  tbe  subject  of  mistakes  m 
written  executory  agreements,  or  in  other  wor4a>  in  thoie  by 
which  the  fulfilment  of  the  makei's  inleDtion  in  a  more  ela* 
borate  and  accurate  manner  is  either  directed  to  bemade,  or 
is  inferred  to  have  been  in  contemplation,  at  a  fiiture  ttm^ 
We  have  formerly  bestowed  s6me  attention  on  >  the  subject 
of  executory  trusts,  particularly  to  such  as  are  sometime 
expressed  in  wills ;  and  have  briefly  considered  tke  manner 
in  which  this  c6urt  in  auch  cases  carries  the  ditectiohs  of  a 
testator  into  execution.  Executory  direetionsi  for  naaotis 
already  hinted,  are  seldom  given,  otherwise  than  partialfyf 
in  a  deed»  The  most  common  instance  in  wliioh  they 
occur  is  upon  articles  of  agreement  entered  into  miantktpa^ 
tion  of  marriage  :  and  the  rules  relating  to  the  (taming  and 
modification  of  the  settlement  according  to  the  terms  thereof 
are  purely  of  equitable  origin. 

Articles  of  agreement  in  general  are  not  from  their  natom 
very  full  or  explicit,  and  are  regarded  m  mem  mintttes'  jor 
instructions  for  the  framing  of  more  precise  and  eoi^flel^ 
assurances  (ti).  And  hence  where  such  articled  kavd  been 
entered  into  the  nature  of  the  settlement  depends  Oft  the 
construction  thereof  made,  not  according  to  any  techtnical 
rules  with  regard  to  the  legal  effect  of  worda  and  UmltAtiottui 
finally  declared,  but  according  to  die  general  direeCidis 
therein  contained,  governed  by  the  presumed  intentkMis<tf 
the  parties,  and  regulated  by  public  policy  (or):  so- that  if 
the  settlement  Were  executed  in  the  very  worda  of  the 
articles  it  ddes  not  follow  that  the  same  would  be  eSective 
in  attaining  the  object  deigned ;  as  the  limitatioiia  nrould 
thence  be  donstrued  not  so  Aiuch  with  referance  to  the 
intention,  as  to  the  legal  effect  of  the  expressions  (y).  And 
it  does  not  appear  that  any  difiinreBGe  exista  between  the 
construction  of  executory  instruments  which  <onlain  dfr* 

(u)  1    Eq.    Ca.    Abr.    390;  Sanefys^    i  Sck  &  LdK  993; 

9  Atk.  545 ;  5  Ves.  275  ;  1  Sch.  1  Ball  St  B.  894  ^15}  vkni  tee 

&  Lefr.  87 ;  lb.  tgs  ;  1  Ball  8z  above  pp.  s'*  57- 

B.  dg.  215 ;  and  see  above,  p*  3a.  (y)  See  Roberts  v.  Kingdeff, 

(x)  1    F.  Wms.  145;  1  6ro.  1  Ves.  S38;  and  see.abeve  pp* 

P.  C.  294 ;  T<^art  v.  Taggari,  57,  58. 
1   Sch.  &  Lefr.  87 ;  Campbell  v. 


veotary  ItiDiUtiooB  of  trudta^  aad  those  ia  which  the  Umita- 
tioM  conteniplaled  ate  of  the  legal  eatate. 

The  mosl  commoa  instance  in  vhich  arttdes  are  entered 
into  is  where  the  marriage  is  expected  to  take .  place  before 
ibe  settlement  can  be  executed;  but  it  sometimes  happens 
that  Ibey  are  both  made  previously  to  the  marriage.  In  the 
latter  oeae  the  court  will  not  prm&  facie  interfere  to  regulate 
the  limitations  io  the  settlement  according  to  the  construc- 
tion of  the  articles ;  for  until  the  oonfirmatioo  of  the  contract 
by  tbe  marriage  the  parties  are  at  liberty  to  make  a  new  ar- 
vaageaaent  (jr).  If^  however,  the  settlement  in  such  case  should 
be  expressed  to  be  made  in  pursuance  of  the  articles,  this  court 
weuld  make  the  same  construction  as  if  it  were  executed 
afterwards  (a).  And  here  it  may  be  recalled  to  the  reader's 
miad  that  there  is  a  distinction  between  the  construction  of 
executory  directions  in  a  will,  and  in  articles  of  agreement^ 
nothing  being  known  in  the  former  case  of  the  motive  and 
object  of  the  party  framing  the  instrument  but  what  is  col- 
lected from  the  language  thereof,  whilst  the  meaning  is  ap« 
parent  in  the  latter  from  the  plain  object  of  consideration 
upon  which  it  is  founded  (fi). 

Where  no  settlement  has  been  executed  in  pursuance  of  the 
artieles  this  court  will  decree  such  a  conveyance  to  be  made 
aa  corresponds  with  its  construction  (c) ;  and  where  one  has 
beea  executed,  but  not  according  to  its  interpretation  of  the 
articles,  it  will  rectify  the  mistake  by  decreeing  a  more  com* 
plete  assurance  {d)* 

Tbe  children  of  the  marriage  are  with  reference  to  a  set- 
ilement  conaideiBd  in  this  court  as  purchasers,  and  therefore 
entitled  to  its  fullest  protection.    And  upon  this  ground,  and 

(j^  See  Legg  v.  G^ldwirt^  cited  (c)  Trevor  v.  Trewr^  i  £q» 
a  Ca.Temp.  Talb.   20;  Ambl.     Ca.Abr.  387;  S.  C.  5  Bro*  P.  C, 

317%  132. 

(a)  Honor  v.  Honor^  1  P.Wms*         (d)  Honor  v.  Honors  i  P.Wms. 

»«3 ;  Weit  V.  Eristey, «  P.  Wms.  123  ;    West  v.  Erissey,   1  Bro. 

349 ;  Roberts  v.  Kingskjf,  I  Vca.  P.  C.  225 ;  3  Bro.  P.  C.  337 ; 

438.  Cusoick  V.  Cusack,  5  firo.  P.  C. 

(A)  1  Ball  &   B.  25;  2  Ves.  116;  RandaU  v.  IFillis,  5  Ves. 

&  B#  369 ;  1  Jac.  &  W.  574 ;  262. 
^  Mad(L  260. 
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"Bt  the  same  time  upon  the  principle  that  it  wilt  not  presums 
an  intentioa  to  do,  and  at  all  events,  will  not  itSfili!  do,  what», 
if  done,  would  be  nugatory  {e),  it  in  certain  cases  puts  sucb, 
construction  upon  articles  as  will  io  the  framing  9^  .modi-, 
^cation  of  tl)c  settlement  secure  to  them,  a  proivi&ion  ^nde^. 
pendently  of  ^eir  parents.  If  lands  were  thus  agrse^  f(}.be 
settled  upon  the  intended  husband  for  life,  with  rep^ndeftq. 
the  heirs  of  his  body,  this  court  would  decree  ^  ^trict  se^. 
lilement  (J'),  in  confonaity  with  the  presumable  intention  ;i 
although,  if  tlip  same  direction  were  given  by  will  the  settje-, 
ment  would  be  executed  accordingly;  for,  as  ^e  teslator^ 
would  give  arbitrarily,  there  would  not  be  any  presum^tKui 
that  be  meant  an  estate  for  life  to  tfae  parent  rather  than'ai^ 
estate-tail,  unless  it  were  ascertained  from  ibe  will  that  fbe 
did  not  mean  to  use  the  expresuons  in  their  strict  proper 
tiechnical  sense  (g).  If  the  intended  husband  btfore  piv. 
nage  were  to  enter  into  an  agreement  to  settle  lands  to  ^ 
Vfe  of  hinuelf  for  fiC^,  with  remainder  to  iheuae  of  his  ifr. 
Glided  wife  for  life,  mth  remainder  to  the  hein-male  f£  lb|ift. 
body  on  her  to  be  begotten  (A),  or  to  settle  lands  tp  the  iU(f 
pf  ^limself  and  his  intended  wife  for  their  lire*,  and.tbe  Jife 
fif  ..the  longest  liver  of  them,  and  after  their  decoase  to  thei 
Qs^  of  the  heirs  of  his  body  on  herto  be  b^ottsif^t);  ori( 
the  wife's  estate  were  so  agreed  to  be  settled  for.  th£  lives  ^C 
the  husband  and  wife,  and  afterwards  to  the  heirs  of  her  body 
]fy  him  (A:),  as  in  such  instances,  if  the  limitations  weft 
litenUly  executed,  the  husband  in  the  two  former,  and  the 
^ife,  after  bis  death,  in  the  latter,  would,  by  virtue  -of  tha 
rule  in  Shelley's  case  be  in  a  situation  to  bar  the  issue  by 
fine  ot  recovery,  the  limitations  would  be  construed  to 
imply  a  strict  settlement.  And  the  same  interpretation 
would  be  made  in  favour  of  heirs-female  (0,  unleaa,  per- 

(^ .  I  V««.  13a.  Cs.  Ahr.  387 ;  S.  C.  5  Bid.  P.  C. 

(/)  1  P.  Wins.  145;  Glanville  laa. 

V.  Payne,  H  Atk.  39  e  S-  C.  Bar.  (1)  Strtai^ld    v.   SlnaffUd, 

xiaxi,  18:  Cordtua  V.  MackriU,  Ca. Tem|>. Talk.  176. 

Anibl.  515 ;    S.  C.  3  Edui  R.  (t)  Jonet  v.  La»gktm,  \  Eq> 

344.  Ca.  Abr.  399. 

ig)  s  Ves,  &  B.  370.  •  (0  Wtit  \.  ErUiey, »  P.  Wbm. 

(*)  Trerar  v.   Treio'-,  1   Eq.  349;  S.C.  i  Bro.  P.C.  aaj. 
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haps,  portions  were  in  all  events  provitled  for  them  ftn). 
Ancl  it  may  be  remarked,  that  if  a  limitatioo  were  made  to 
the  issue  of  the  marriage  it  would  extend  to  daughters,  ^nd 
th^  execution  would  be  in  strict  settlement  (n).  If  the  hus- 
band were  by  articles  to  limit  his  estate  to  himself  for  life, 
with  remainder  to  the  heirs  of  the  body  of  the  wife  by  him(o), 
as  the  latter  not  having  the  inheritance,  could  nor  bar  his 
issue,  and  the  former,  in  consequence  of  her  interest  lieing 
ex provisione  viri  (p),  would  be  prevented  from  ao  doing  after 
his  death  {q),  and  the  concurrence  of  both  would  be  neces- 
sary to  destroy  the  entail  in  the  mean  time,  il  having  been 
held,  in  sach  a  case,  that  there  was  BufGcient  precaution  used, 
and  that  it  was  a  better  mode  of  settlement  than  th;tt  of  ab- 
solutely tying  up  the  property  {r),  and  that  k  was  consistent 
with  what  this  court  regards  as  the  intent  of  such  an  instru- 
mcnt(T),  it  tvoidd  decree  the  conveyance  in  conformity  with 
the  articles.  Should  the  intent  of  the  parties,  however,  not 
be  left  to  implication,  but  be  apparent  from  Llie  ariidea,  the 
presumption  of  this  court  tn  favour  of  the  issue  might  be 
rebutted;  and  in  that  case  a  strict  setUement  would  not  be 
decreed  (l). 

It  is  scan^ely  necessary  perhaps  to  remark,  that  in  directing 
die  more  formal  instrument  in  instances  like  those  alhided 
to,  in  which  the  limitations  are  imperfect,  this  court  generally 
takes  upon  itself  to  vest  a  particular  estate  in  trustees  l\i 
preserve  contingent  remainders  (u),  and  also  to  limit  croes-^ 
remaindera  (x).  And  if  by  a  settlement  in  pursuance  of 
articles,  a  term  of  years  should  have  been  created  to  secure 
the  younger  childrens  portions,  but  the  same  should  in  order 
have  been  placed  after  the  disposition  to  the  first  and  other 
sons  in  tail-male,  the  term  would,  to  speak  technically,  be 

(«■)  PoxBttt  v.  Price,  2  P.Wms.  (r)  1  Bro.  C.  C.  587. 

535-  <*)  9  Atk,  477  i  7  Ves.  390. 

(lO  Hartv.Middleiurit,zA(k.  {t)     ChambeTt     v.    C/ianiAert, 

371 ;  Dod  V.  Dod,  Ambl.  274.  a  Eq.  Ca.  Abr,  35 ;   Homl  v, 

(0)  Honor  t.  Honor,  1  P.Wms.  Howel,  3  Vez.  35S. 

133:    Whatthf  V.   Ktmp,    cited  (u)  Batktrville  v.  BatiertH/e-, 

a  Ya.  358  i  7  Vc«.  390-  2  Atk.  379. 

;|i)  3  Atk.  +77.  (-t)  TtmdtH    v.   Loek,    Ambl, 

<y)  ii  ll»n.  7,  c.2fl.  663. 
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preponed,  tbftt  is^  placed  before  the  estates-tail,  that  the  same 
may  be  effectual   to  the   purpose  intended  (y). 

The  principles  of  this  court  are  similar  with  respect  to 
settlements  executed  in  pursuance  of  articles  of  personal 
estate,  for  in  its  construction  of  the  latter,  and  execution  of 
them  by  the  more  solemn  instruments,  it  regards  the  object 
of  the  parties  expressed  or  presusied,  as  its  chief  guide  (z). 

In  conclusion,  it  may  be  observed  that  this  court  will  in 
certain  instances  go  so  far  in  affording  relief  on  the  ground 
of  mistake  as  to  re-form  deeds  actually  executed,  although 
not  founded  upon  prior  written  agreements :  but  this  subject 
will  be  more  appropriately  considered  hereafter  (a). 

(^)     Utedaie    y.    Halfptnru/^  (a)  BaU  v.  Storie^  i  Sim.  & 

1   P.  WiQ8-  151;  3  Atk.  457;  Stu.  210,  and  cases  therein  cited.; 

3  Ve2.333.  ft  Sioj.  k  Stu.  178;  i  Turn.  R. 

(z)  See  Countess  of  Lincoln  v.  5a*     And  see  below  chap.   4^ 

Duke  of  Newcastle,  3  Ves.  387 ;  sect,  5. 
S.C.  12  Ves.  817. 


p.  2.  Ch,  3.] 
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CHAPTER  THE  THIRD. 


OF   FRAUD. 

A&  upon  this  subject  trery  new  rule  may  be  made  the 
origin  of  a  new  evasion,  it  could  only  he  limited  by 
setting  bounds  to  human  ingenuity  (a).  For  this  reason, 
and  from  a  sense  of  the  impolicy  of  attempting  to  circum* 
scribe  the  judicial  authority  upon  matters  of  such  a  nature^ 
this  court  judges  of  every  case  of  the  kind  upon  its  own 
peculiar  circumstances  (6). 

Fraud,  is  regarded  in  courts  of  Justice  as  an  odious 
thing  (c).  Buty  as  at  law,  from  the  mode  of  proceeding 
there,  the  proof  of  fraud  must  be  derived  from  the  testimony 
of  third  persons,  there  would  necessarily  be  a  frequent 
failure  of  justice.  A  person  from  necessity,  want  of  caution, 
or  ignorance,  might  enter  into  transactions  without  securing, 
through  the  medium  of  witnesses,  any  means  of  obtaining  a 
remedy  at  law ;  and  being  unable  to  compel  a  confession  of 
the  truth  from  him  by  whom  he  has  been  defrauded,  would 
there  be  without  resource.  This  court  however,  in  such 
cases,  by  means  of  its  peculiar  modes  of  proceeding,  can 
elicit  the  required  testimony  from  the  party  whose  conscience 
is  affected ;  a  kind  of  practice  peculiarly  appropriate  and 


(a)  2  Scb.  &  Lefr.  666. 

{b)  3    Atk.    S79.     We    have 

already  made  use  of  the   term 

surprize,  and  as  the  same  is  often 
adopted  assy  uunymous  with  fraud, 

it  seems  proper  here  to  observe 
that  they  may  perhaps  be  distin- 
guished by  the  circumstance,  that 
in  instances  to  which  the  term 
fraud  is  applied,  an  unjust  design 
is  pre-supiKised,  but  that  in  those 


to  which  surprize  is  assii^ed,  no 
fraudulent  intention  is  to  be  pre- 
sumed. In  the  former  case  one 
of  the  parties  seeks  to  injure  the 
other,  in  the  latter  both  of  theui 
act  under  an  actual  misconception 
of  the  law.  As  to  surprize,  see 
authorities  cited  above^  p.  366, 
note  (b). 

(c)  3  Ca.  in  Cha.  85. 
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inportaiit  w  applied  in  cases  of  thin  nature  i  noi  only  as 
tile  neatts  of  obtaining  an  accurate  statement  of  facta,  but 
as  reaching  the  motifes  of  the  parties*  The  utility  of  sadi 
a  jufiadictioii  kaa  now  been  so  long  confessed,  that  it  is 
exereiaed  not  only  in  those  instances  in  which  there  are  m 
wiioessos  to  the  transaction,  but  in  many  otbeia  whevs  Aa 
plaintiff  may  independently  have  eTidence  of  hia  case,  bat 
may  be  daabous  of  avoiding  die  expense,  inoontaniance  or 
delay,  which  attends  the  taking  of  it,  by  thus  obtaining  ad- 
misaib&s  from  the  defendant.  This  court,  howavar,  will  aot^ 
for  ila  own  inlbrmationt  any  more  than  as  we  have  seen  it 
will  sot,  for  supplying  evidence  to  the  courts  of  law^  oampsl 
a  disdosvre,  whidb  if  made  might  subject  the  ptsty  aaakkig 
it  to  the  imputation  of  crime,  w  to  any  penalty  or  foifaitim  | 
tins,  and  by  the  signature  of  a  counsel,  whic^  it  mqttiraa  t0 
be  affixed  to  the  plaintiff's  bill,  guarding  against  an  uncon- 
atittttional  or  improper  use  being  made  of  the  privilege  of 
examining  a  party  to  a  transaction  of  a  civil  nature.  If  the 
defendant  should  have  acted  in  good  faith  he  can  have  ne 
objection  to  explain  bis  conduct ;  whilst  if  be  should  havs 
dealt  fraudulently,  it  is  fit  that  his-  motives  should  be  ex* 
posed,  in  order  that  justice  may  be  adminiatersd  between 
him  and  the  party  injured.  And  it  may  be  observed,  that  a 
further  security  against  an  undue  exercise  of  this  power 
arises  from  the  circumstance,  that  if  the  plaintiff  be  m^  clear 
of  his  right,  it  is  even  dangerous  for  him  to  resort  to  such 
means  of  making  out  his  case;  inasmuch  as  the  cvidenea 
which  it  is  necessary  for  him  to  produce,  where  he  is  met  by 
a  positive,  plain,  and  precise  denial  of  the  allegations  in  his 
bill,  is  not  confined  to  that  of  a  single  witness,  for  there 
must,  besides  his  testimony,  be  at  least  some  circumatance 
attaching  credit  to  the  plaintiff's  assertion  beyond  that  due 
to  the  denial,  whilst  at  law,  as  the  defendant  is  not  heard, 
there  might  upon  the  evidence  of  one  witness  be  a  recoveiy 
against  him  (dy.  And  it  may  be  added,  that  if  the  plaintiff 
cannot  prevail,  this  cour^  virtually  afibrds  to  the  defendant, 
upon  his  own  testimony,  its  protection. 
The  jurisdiction  of  this  court  on  the  subject  of  fraud 

(d)  6  Ves.  184 ;  9  Ves.  trSa,  284. 


p.  jft.'  CSi,  3.  s.  1  •]  FB  A  m.  3f8S 

canaoi  be  -  said  to  i>e  ocnexteiisive  with  that  of  the  ordinary 
emrts;  for  in.aome  lastanxsea  it  will  be -found  to  itill  far 
4tkuxt  of  their  anthorit]r»  whilst  in  otbeis  it-  extends  ^beydiid 
Jihe  limits  thenttf* 

' .  Thia  Q0urt  nighi  indeed,  in  one  senBe,  be  considered  to  hb 
nflUaleffaUy  asMtant  to  the  whole  i^alem  of  laws  adnif^' 
niitQxed  inihe  ordinary  eourts^  and  to  be  in  a  manner  pro* 
tective  of  thor  authority':  for  it  interferes,  where  by  tin- 
owsoieiitiouB  offoumvention,  that  may  hate  been  procured 
to  be  done,  which  the  law  (>rohibits,  or  that  may  havie  beett 
firaudolently/prtfreBted  from  being  completed  which*  the  laW 
eigoiiia. 

ImA  Hard wioke '  enumerated  four  species  of  fraud  ^e)^ 
Prand  which  may-arise  fvom  fisicts  and  circumstimces'of  iin^ 
poskioik;'  firom  the  circumstances  and  conditions  \^f  -thV 
pattiea ;  from  tfie  intrinsic  nature  and  subject  of  the  bargain ; 
or  fvpm  imposition  and  deceit  on  persons  not  parties  to  the 
tpansBction. 


SECTION  THE  FIRST. 

eP   FII4II0   WHICH    MAY     ARISE    FROM    FACTS     A  N  O    CtR- 
.    «  CUMSTANCES   OF    IMPOSITION. 

Ix  is  obviously  a  principle  of  moral  conduct  that  a. man:, 
should  l^e  just  and  candid  in  his  dealings ;  and  therefore^ , 
where  on  the  contrary  one  seeks  by  misrepresentatiop,  qi» 
even  by  improper  concealment  of  facts  in  the  course  of  a*, 
transaction,  to  mislead  the  judgment  of  another  to  his  pre-? 
judice,  this  court  will  generally  interfere  (f).  The  tyvo^; 
means  of  injury  here  adverted  to  are  in  more  technical  lanr* 
guage  denominated  the  suggestio  falsi  and  suppressio  ueri  >  ^ 
but  beforiB  we  proceed  to  observe  upon  them  separately,  an^x- 
apiple  may  be  given  to. point  out  more  forcibly  the  di^tiec^onf 
between  them.  If  one  were  to  devise  his  real  estate  to.il.  by 
a  will  not  duly  attested,  and  J.,  knowing  that  fact,  and  that . 
the  heir,  of  the  testator  was  ignorant  of  it,  were  to  persuade 

(e)  3  Vez.  155.  Turner   v.   Uarvejf,   1    Jac.  R. 

(/)  1  Vem,  20 ;  3  Swanst.  73 ;     i6g, 

c  c 
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the  latter  that  he  was  disinherited,  and  thereupon  obtain  from 
him,  for  an  inadequate  considerationi  a  deed  releasing  all  hit 
right  to  A.  there  would  be  suggestio  falsi  in  the  misrepresenta* 
tion,  and  suppressio  veri,  in  the  conceafanent  of  the  fact(^). 
And  as  either  of  these  may  arise  from  ignorance,  and  thus 
constitute  a  s|>ecies  of  mistake,  it  is  proper  to  observe,  that 
if  such  ignorance  should  result  from  gross  negligence,  it 
would  be  considered  equivalent  to  fraud  {h). 


Of  the  Suggestio  Falsi. 


As  the  ground  of  this  court's  interference,  where  one  upon 
a  treaty  purposely  makes  a  definite  representation  with  the 
view  of  gaining  advantage  therefrom,  and  thereby  misleads 
the  person  with  whom  he  is  dealing,  and  his  information  is  not 
derived  from  a  source  to  which  both  parties  have  access,  is 
that  his  conduct  is  a  fraud  (t),  he  will  be  as  much  bound 
by  the  consequences  thereof  as  he  would  be  by  an  express 
covenant  to  that  effect  (%),  unless  the  representation  should 
be  vague  in  its  nature,  and  such  as  [ought  to  have  led  to 
inquiry  (/). 

A  party  practised  upon  by  actual  misrepresentation  will  if 
possible  be  secured  from  the  injury  which  may  arise  therefrom. 
And  hence  this  court  would  interfere  to  protect  a  person 
induced  to  sell  property  at  an  undervalue,  upon  a  false  state* 
ment  that  the  benefit  of  the  purchase  was  for  one  whom  he 
knew  the  vendor  wished  to  oblige  (w) ;  and  to  relieve  a  party 


(g)  Brodertck  v.  Broderick, 
1  P.  Wms.  339 »  i^'*  727  ;  see 
Shirley  v.  Strattw^  1  Bro.  C.  C. 
440. 

(A)  6  Ves.  191  ;  and  see  B«r- 
rufwes  v.  Lock^  10  Yes.  470,  and 
ib.  476. 

(0  1  Bro.  C.  C.  546;  3  Ves. 
&  B.  Ill ;  1  Jac.  R.  178;  FeU 
lawes  v.  Lord  Gwydyry  1  Sim.  R* 
63;  Harris  v.  Kembk^  ib.  111 ; 
Beaumont  v.  Dukes j  I  Jac*  R.  4SS* 


(*)  9  Ves.  21 ;  and  see  GVes. 
18s. 

(/)  Trower  v.  NetDcomSf 
3  Meriv.  704 ;  1  Sim.  R.  14, 

(ifi)  PkiU^s  V.  Dvke  of  Bucks, 
1  Vera.  227;  and  see  Murray 
V.  Palmer,  2  Sch.  &  Lefr.  474 ; 
Pickett  V.  LoggoH,  14  Vea.  215 ; 
Fellowes  v.  Lord  Gfoydyr,  1  Sim* 
R.  63 ;  I  Bligb,  P.  C.  348. 


\ 

\ 

V 


\ 
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'^4  agree  with  anotlier  to  purchase  from  him  a  term 

tter  pretended  would  not  expire  for  a  long  period 

«ch  it  turned  out  had  but  a  few  years  to  run(n). 

^  mis-state  a  fact  of  which  in  law  he  is  pre- 

^ice,  and  might  readily  have  obtained 

;•  d  to  be  bound  thereby  (0).    And  the 

,     ifi^    ^  ^presentation  is  not  confined  to  the  par- 

'^  ^^  ct,  but  is  extended  to  others,  who  either  from 

^  .ad,  or  from  gross  negligence  are  guilty  of  mis- 

^  .cion:  and  therefore,  where  one  entered  into  an 

.ent  for  the  purchase  of  an  annuity,  charged  on  the 
aS  of  a  third  person,  and  was  encouraged  in  the  course 
jf  the  transaction  by  the  latter,  who  suggested  his  own  title, 
and  it  afterwards  appeared  that  such  title  was  of  a  nature  to 
have  enabled  the  owner  to  avoid  the  annuity,  he  was,  as  to 
the  purchaser,  held  under  an  obligation  to  confirm  it  (p) ; 
and  where  one  indebted  professed  to  be  entitled  to  certain 
trust-monies,  and  assigned  the  same  to  a  creditor,  in  consi- 
deration of  the  debt  and  a  sum  of  money  advanced,  who 
accepted  the  assignment  on  the  faith  of  the  trustees  repre- 
sentations, that  such  money  was  then  due  to  the  assignor, 
the  trustee  was  declared  liable  to  so  much  of  the  demand  as 
the  debtor  should  be  unable  to  satisfy  {q).  And  upon  the 
ground  of  misrepresentation  this  court  sometimes  gives  relief 
in  the  cases  of  bubble-companies  (r). 


Of  the  Suppressio  Veri. 

As,  where  a  party  to  a  transaction  is  aware  of  the  trutli, 
and  is  bound  in  conscience  to  divulge  the  same,  nevertheless 

(11)  Long  V.  Fletcktr^  3  £q.  (9)  Burrotiet  v.  Lockf  10  Yes. 

Ca.  Abr.  5.  47o* 

(0)  Pearson  v.  Morgan,  2  Bro  (r)  See    Colt    v.    Wollaston, 

C.  C.  384,  3  P-  Wms.  154  ;  Blain  v.  Agar^ 

(p)  Hobbs  V.  Norton^  1  Vern.  l  Sim.  R.  37  ;  Green  v.  Barrett, 

136;  see  S.  C.  fi  Ca.  in  Cha.  iSim.R.45.  And  further  on  the 

138 ;  Dt^cr  v«  Dyer,  ib.   108 ;  subject  of  such  companies  gene- 

Neville    v.    Wilkinson^    \    Bro.  rally,  see  the  judgment  in  Fan 

C.  C.  543,  Sandau  v.  Moore,  1  Russ.  R.  441. 

c  c  2 
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conceals  it,  his  conduct  is  also  considered  to  be  a  fraud ;  he 
will,  if  injury  ensue  therefrom,  be  responsible  for  the  conse- 
quences to  the  party  with  whom  he  is  dealing  (s).  Hence, 
if  a  landlord  knowing  a  lease  which  he  granted  to  be  bad, 
should  suppress  that  fact,  and  permit  the  tenant  upon  the 
faith  of  the  lease  to  lay  out  money  in  improving  the  pro- 
perty,  this  court  would  protect  the  tenant  (0-  And  it  ap- 
pears that  in  a  case  of  this  kind  the  fact  of  the  party  who  anti- 
cipates the  taking  of  such  fraudulent  advantage  looking  on, 
would  be  equally  strong  with  his  using  terms  of  inducement ; 
but  it  must  be  satisfactorily  proved  that,  the  acts  which  he 
permitted  would  not  have  been  done,  and  that  he  must' have 
conceived  that  they  would  have  not  been  done  except  upon 
such  encouragement  (u).  In  a  case  in  which  A.  treated  with 
B.  for  liberty  to  build,  and  B,  in  consideration  of  his  consent 
insisted  upon  terms,  to  which  A,  made  no  answer  or  objection, 
but  immediately  afterwards  thought  proper  to  build,  the  silence 
of  il.  was  construed  to  be  an  acquiescence,  and  to  bind  him(x)- " 
But  there  is  no  equity  in  favour  of  a  tenant  from  year  to 
year  who  may  think  fit  to  lay  out  money  in  improving  the 
property,  although  with  the  complete  knowledge  of  his  land- 
lordy  notwithstanding  he  should  have  made  the  repairs  upon 
the  expectation  of  a  lease  being  granted  to  him;  for  there 
being  no  actual  engagement  for  a  permanent  interest  he  would 
have  no  right  to  expect  an  equivalent  benefit  from  his  expen- 
diture (y).  And  if  a  party  informed  of  the  rights  of  another 
in  respect  of  property,  who  is  himself  ignorant  thereof,  should 
enter  into  a  bargain  with  the  latter  in  regard  to  the  same. 


(*)  2  Bro.  C.  C.  389 ;  Crmoe 
V.  Ballard,  3  Bro.  C.  C.  117; 
S.  C.  1  Ves.  jun.  213 ;  Meade 
V.  Webby  4  Bro.  P.  C.  497  ;  Cory 
V.  Gertcken^  3  Madd.  R.  40  ; 
Bowles  Y.  Stewarty  1  Sch.  & 
Lefr.  S09;  Ex  parte  Smithy 
6  Madd.  a ;  Gordon  t.  Gordon^ 
3  Swanst  400 ;  3  Swanst.  467. 
473»  477 ;  Turner  ▼.  Harvey  ^  1  Jac. 
R.  169;  Maddtford  v.  Avstwick, 
1  Sim*  R.  89. 


(t)  See  Filling  v.  Jrmitage, 
12  Ves.  78;  and  ib.  83.  86; 
7  Ves.  236. 

.  («)  7  Ves.  236 ;  and  see  Jack' 
son  Y.  Cator,  5  Ves.  688;  and 
Case  of  Brydges  y.  Kiibume, 
cited  ib.  689. 

(«)  2  Atk.  83  ;  and  see  Jknn 
V.  Spurrier y  7  Ves.  231. 

(y)  1 2  Ves.  85.  87. 
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without  discloBiDg  the  real  state  of  the  case,  he  would  not  be 
allowed  to  derive  any  advantage  from  such  suppression  (z)» 
And  even  if  there  should  not  be  any  mutual  dealing,  the 
same  principle  would  apply ;  for  where  one  knowing  himself 
the  rightful  owner  of  certain  lands  stood  by,  and  permitted 
another,  upon  the  faith  of  their  belonging  to  himself  to  build 
thereupon,  and  afterwards  set  up  his  right,  this  court  afforded 
relief  (o).  And  so  it  appears  that  if  a  person  were  to  use 
improper  concealment  on  a  transaction  between  other  parties, 
this  court  would  interfere  to  prevent  his  deriving  any  ad- 
vantage therefrom :  for  where  a  grazier  was  induced  by  an 
innkeeper  to  turn  his  sheep  upon  the  lands  of  the  latter,  and 
agreed  to  pay  him  for  the  accommodation,  and  the  landlord 
stood  by  and  tacitly  assented,  and  forthwith  distrained  upon 
the  lands  for  rent  in  arrear,  this  court  interposed  (b) ;  and 
where  a  mother,  to  whom  a  term  was  limited  in  tail,  stood 
by  at  a  treaty  on  the  marriage  of  her  son,  and  heard  him 
declare  that  he  was  entitled  after  the  death  of  his  mother, 
and  he  made  a  settlement  of  such  expectant  interest,  and 
she  was  a  witness  to  the  deed,  she  was  precluded  from  assert- 
ing her  right  to  more  than  a  life  estate  (c). 

Having  made  these  few  remarks  upon  fraud  arising  from 
suggestio  falsi  and  suppressio  veri,  we  have  now  to  notice  that 
there  are  various  other  means  of  attaining  an  object  which  may 
also  be  considered  fraudulent ;  as,  for  example,  ill-treatment> 
menaces  or  threats  (d),  force  (e),  or  compulsion  (/),  or 
indeed,  any  means  producing   apprehension   or  terror  (g). 


(z)  Evans  v.  Llewellpiy  2  Bro. 
C.  C.  150 ;  Strachan  v.  Brandcr^ 
1    Eden    R.   303 ;     Pickett    v. 

^ggon$  14  Ves.  215. 

(a)  Eoit  India  Company  v. 
Vincent^  2  Atk.  83. 

(6)  Fowkes  v,  Joyce,  2  Vern. 
129;  S.  C.  Pr^c.  Cha.  7. 

(c)  HuTuden  v.  Cheyneyy  2 Vera. 
150 ;  and  see  Halfpenny  v.  Ballet y 
3  Vera.  373 ;  Teasdale  v.  Teas- 
daltf  Sel.  Ca.  in  Cha.  59. 


{d)  2  Vez.  146  ;  Hatces  v. 
Wyatt,  3  Bro.  C.  C.  156. 

(e)  Goodman  v.  Scuse,  2  £q. 
Ca.  Abr.  183,  pi.  2  ;  Jnon.  3  P. 
Wms.  294,  (n). 

{f)  See  Jitomey^General  v- 
Sothon^  2  Vern.  407  ;  Straihmore 
V.  Bowesy  2  Bro.  C.  C.  345 ; 
S.  C.  2  Cox  R.  28. 

{g)  1  Ves.  jun.  220  j  and 
3  Bro.  C.  C.  220. 
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Aad  besides  such  as  these^  which  may  be  regarded  as  frau-* 
dulent  in  themselves^  there  are  some^  which«  although  not 
originally  of  that  character,  become  so  by  being  practised 
upon  persons  peculiarly  circumstancedi  and  which  will  be 
noticed  hereafter.  But  we  may  here  allude  to  the  common 
practice  upon  sales  by  auction,  of  bidding,  or  employing  per- 
sons to  bid,  for  the  purpose  of  keeping  up  the  price  of  the 
property  to  be  sold,  and  which  is  denominated  puffing.  It 
has  been  said  that  the  Acts  of  Parliament  relating  to  auc- 
tions (A)  were  framed  upon  the  supposition  that  it  is  an 
usual  and  fair  thing  for  the  owner,  or  any  person  authorized 
by  him,  to  bid ;  for  the  clauses  of  exemption  from  the 
auction-duties  (t),  where  such  a  course  has  been  adopted, 
would  otherwise  be  nugatory  (k).  And  hence  it  seems,  that 
if  one  were  appointed  to  bid  up  to  a  certain  price,  the  sale 
would  be  good,  although  public  notice  thereof  should  not  be 
made  (/).  But  if  no  such  notice  were  given,  and  it  were 
declared  in  the  conditions  of  sale  that  the  highest  bidder 
should  be  the  purchaser,  puffing  would  perhaps  be  consi- 
dered fraudulent.  It  should  be  noticed,  Jiowever,  that  pri- 
vate notice  to  the  auctioneer  of  intention  so  to  bid,  and  also 
proof  by  him  that  the  transaction  was  fair,  may  be  required, 
in  order  to  exempt  the  vendor  from  the  auction^duties  (m) ; 
and  that  a  limit  has  been  put  to  the  exercise  of  this  liberty, 
independently  of  the  statutes,  to  which,  although  the  same  is 
not  very  definite,  it  may  be  useful  to  advert.  It  has  been 
said,  that  if  a  person  be  employed  to  bid,  not  for  the  defen- 
sive purpose  of  preventing  a  sale  at  an  undervalue,  but  with 
the  view  of  taking  advantage  of  the  eagerness  of  bidders  to 
screw  up  the  price,  such  a  transaction  cannot  be  justified  in 

(A)  See   17   Geo.  3,   c.  50 ;  (I)  See  Bramley  v,  JU^  ^  Ves. 

19  Geo*  3,  c.  56;  28  Geo.  3,  630;  Smith  v.  Clarkcy  13  Vei. 

c.  37.  477 ;  and  see  Jcrvoue  v.  Clarkef 

(0  17  Geo.  3,  c.  50,  s.  10;  1  Jac.  &W.  389;  Sham  v.  Smi^h 

19  Gea   3,  c.  56,  9.  13;   38  «oji,  1  Jac.  &  W.  3929  note. 

Geo.  3,  c.  37,  8.  30 ;  and  see  42  (tn)  See  Statutes  just  referred 

Geo.  3,  c.  93,  s.  1  &  9.  to,  particularly  43  Geo.  3,  cgs. 

{k)  See    Comify    v.   Parsonsy  s.  3. 
rep.  3  Vet*  625  (u) ;  and  see  ib* 
628  (n). 


a  court  of  equity  (n) ;  and,  it  appears  that  the  appointment  of 
sereral  persons  to  bid  for  the  proprietor  would  be  sufficient 
evidence  to  prove  such  fraudulent  design  (o). 


SECTION  THE  SECOND. 

OF  FRAUD  APPABBNT  FROM  THE  CIRCUMSTANCES  AND 
CONDITIONS  OF  THE  PARTIES  CONTRACTINO. 

It  is  obvious,  that  if  a  person  who  from  his  state  of  mind 
or  other  peculiar  circumstances  is  incapable  of  exerting  a 
free  discretion,  should  be  induced  by  fraudulent  means  to  do 
any  acts  which  may  tend  to  the  injury  of  himself  or  his  re- 
presentatives, the  party  who  has  circumvented  him  ought  not 
to  be  permitted  to  derive  any  benefit  from  his  improper  con- 
duct, but  on  the  contrary  ought  to  make  retribution  for  the 
injury  which  he  has  occasioned.  Chancery  acts  upon  such 
principles,  and  at  the  same  time  that  it  acknowledges  the 
right  of  every  one  to  dispose  of  his  property  in  any  legcd 
manner,  interferes  to  protect  it  by  annulling  the  effect  of  its 
exertion  where  the  same  has  been  unduly  procured  (/?). 

There  are  certain  descriptions  of  individuals  who  are  un- 
der mental  incapacity,  and  others  who  are  considered  so  to 
be  by  the  policy  of  the  law,  who  nevertheless,  according  to 
the  nature  of  their  respective  conditions,  although  they  have 
not  general,  have  limited  powers  in  respect  of  their  property. 
To  these  it  is  necessary  here  to  allude,  referring  the  reader 
also  to  some  further  remarks  upon  the  abilities  of  certain  of 
them  to  enter  into  contracts,  which  will  be  made  in  the  next 
chapter. 

The  acts  of  an  idiot,  or  a  lunatic,  so  found  by  inquisition, 
are  generally  void  (q) ;  although  if  one  should  be  permitted 
to  levy  a  fine  or  suffer  a  recovery,  such  assurances  from  the 
solemn  nature  thereof  cannot  be  reversed  (r),    and  if  one 

(n)  1 2  Ves.  483.  in  which  this  court  refused  to  au- 

(0)  Ibid ;  and  see  3  Vei.  634.  thorize  a  grant  which  required  the 

{p)  Ca.  temp.  Talb.  115.  sanction  of  a  person,  found  lunatic. 

(9)  4  Co.  Rep.  124:  Thomson  (r)  4  Rep.  124;  2  Rep.  58; 

y.  Leach,  2  Silk.  427;  and  seie  10  Rep.  42;  MansfielcTs  Case, 

Ex  parte  Smythy  2  Swanst.  393,  12  Rep.  123. 
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should  make  a  feoffment  with  livery  of  seisin  (s\  or  being 
lord  of  a  manor  should  make  voluntary  grants  (0*  the  same 
would  be  effectual. 

Many  of  the  acts  of  an  infant  are  also  void,  although 
matters  of  record  acknowledged  by  him,  and  declarations  of 
uses  thereupon  (ti),  a  feoffment  with  livery  of  seisin  (x),  or  an 
exchange  with  entry  by  him  are  only  voidable  (y).  But  all 
gifts^  grants,  or  deeds  which  do  not  take  effect  by  delivery 
of  hand,  unless  to  secure  payment  for  necessaries  (z),  or  for 
the  purpose  of  effectuating  what  he  is  bound  to  do  by 
law  {a),  or  in  conformity  with  custom  relating  to  the  pro- 
perty (b)f  or  unless  they  constitute  a  disposition  of  personalty 
after  he  has  arrived  at  the  age  at  which  he  becomes  entitled 
to  dispose  thereof  (c),  or  be  in  execution  of  a  certain  kind  of 
power  (J)  are  void. 

There  are  also  persons  who  have  not  been  adjudged  upon 
inquisition  to  be  either  idiots  or  lunatics,  and  who  being  adult, 
their  understandings  are  not  as  a  matter  of  course  considered 
as  imperfect,  who  are  nevertheless  so  weak  and  imbecile  in 
mind  as  to  be  incapable  of  exercising  deliberate  judgment, 
and  who  are  therefore  peculiarly  subject  to  imposition. 

But  whatever  may  be  the  degree  of  mental  incapacity  in 
the  one  party  to  a  transaction,  it  is  from  the  knowledge,  rela- 
tion, and  motives  of  the  other,  that  the  character  of  his  con- 
duct must  chiefly  be  derived  (e). 

There  is  a  condition  whi(Sh  maybe  esteemed  one  of  tempo- 
rary alienation  of  mind,  under  which  a  person  may  labour^  and 


(s)  Litt.  sect.  406. 

(t)  Co.  Cop.  sect.  34 ;  and  see 
Anon.  1  Vem.  155. 

(11)  Co.  Litt  380,  b.;  2  Rep. 
58 ;  1  Vez.  304. 

(x)  Litt.  sect.  406. 

(jr)  Co.  Litt.  51,  b. 

(z)  Co.  Litt.  172,  a ;  Marlow 
V.  Pitfield,  1  P.  Wuis.  558 ;  and 
see  next  chapter,  under  head 
of  Pajties  to  the  Agreement. 

(a)  Co.  Litt,  172,  a. 

(Jb)  Robinson's  Gavelkind^  193. 


(c)  See  Co.  Litt  89,  b.  n.  6 ; 
Hampson  v.  Sydenham^  Nels.  R. 

(d)  Hollingshead  v.  HoUings* 
heady  cited  2  P.  Wms.  229 ;  and 
see  Uearle  v.  Greenbank,  3  Atk. 
695 ;  S.  C.  1  Vez.  298. 

(e)  White  v.  Small,  2  Ca.  in 
Cha.  1 03 ;  Clarkson  v.  Hanwayf 
2  P.  Wms.  203 ;  S.  C.  1  Cox  R. 
333;  Osmond  \.  Fitzroy,  3  P. 
Wms.  129;  Attornty-General  v. 
Parnther,  3  Bro.  C.  C.  441. 


p.  fl.  Ch.  3- «•  3.]  FRAU0.  393 

yet  not  be  entitled  to  that  consideration  of  this  conrt^  namely, 
a  state  of  drunkenness.  For  if  a  person  of  his  own  accord(/) 
become  inebriated,  he  is,  as  Lord  Coke  expresses  it,  volunr 
iarius  damon  (g),  and  must  abide  the  legal  ^consequences  of 
bis  indiscretion :  and  therefore  this  court  will  not  interfere 
to  protect  him  (A). 

Although  a  person  may  be  both  actually  and  legally  com- 
petent in  mind  he  may  not  be  a  free  agent,  in  which  case 
also  this  court  would  always  be  ready  to  defend  him  from  the 
effects  of  imposition  (i) :  and  therefore  if  one  should  be  in 
prison,  and  for  the  sake  of  getting  released  should  enter  into 
a  bargain  upon  disadvantageous  tenns  {k),  or  even  if  he 
should  be  at  liberty,  but  in  a  state  of  great  distress  or 
necessity  (/),  or  under  certain  circumstances  even  of  in- 
firmity (m),  and  should  be  induced  to  enter  into  a  transaction 
injurious  to  himself,  this  court  would  relieve. 

But  the  most  important  cases,  and  those  of  most  frequent 
occurrence,  in  which  persons  are  especially  liable  to  practice 
upon  them  in  their  transactions  in  consequence  of  their  not 
being  free  agents,  arise  where  certain  peculiar  relations  sub- 
sist, or  have  existed  between  them  and  others;  as,  where  a  vrife 
has  been  induced  by  the  abuse  of  marital  influence  (n),  or  a 
child  has  been  compelled  by  the  undue  (o)  exertion  of  parental 
authority  to  do  acts  prejudicial  to  himself  (p) ;  or  where  a  ward 
has  been  influenced  by  his  guardian,  or  trustee  in  the  nature  of 

(J")  Johnson  v<  Medlicoit,  3  P.  156 ;  Pickett  v.  Loggon^  14  Yes* 

Wms.  130,  n.  215  ;  Bcasley  v.  Magrath^  3  Sch. 

(g)  Co.  Litt  247,  a.  &  Lefr.  31 ;  Fitzgerald  v.  Rains- 

(A)    18  Ves,    15;    Cragg    v.  /o/cf,  1  Ball  &  B.  37,  n.;  Wood 

Holme,  citQd  ib.  14.  v.  Abrei/j  3  Madd.  417;  1  Jac. 

(t)  I  Cox  R.  340.  R.  282 ;  6  Madd.  6. 

(k)  2  Atk.  193;  2  Vez.  635;  (m)  Filmcr    v,   Gott,    4  Bro. 

and    see   Nicholls    v.    Kicholls,  P.  C.  230;  Griffiths  v.  Robins^ 

1  Atk.  409 ;  Falkner  v.  (ySrien,  3  Madd.  191 ;  1  Jac.  &  W.  465. 

2  Ball  &  B.  214.  (n)  Lambert  v.  Lambert ^  6  Bro. 
(0  Gould  V.  Okeden,  4  Bro.  P.  C.  272. 

P.  C.  198  ;  Bosanquett  v.  Dash-  (0)     Kinchani     v.    Kinchant, 

toood^  Ca.  temp.  Talb.  38  ;  Froof  1  Bro.  C.  C.  369. 

V.  Mines  J  Ca.   temp.  Talb.  ill  ;  (p)  Young  v.  Peachy  y  2  Atk. 

ThomhiU  v.  EvanSy  2  Atk.  330  ;  254  ;  Ilawes  v.  JFtfattf  3  Bro. 

H(noc4  V.  JVyatt,  3  Bro.  C.  C.  C.  C.  156. 
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agttardian,  before  or  at  the  time  of  his  comixig  of  age,  and  of 
the  latter  settling  his  accounts^  or  delivering  up  his  trust  (9); 
or,  where  a  client  has  been  led  by  his  counsel,  solicitor,  or 
attorney  (r),  or  a  principal  by  his  agent  (s),  during  the  con* 
tinnance  of  the  relation  between  them,  to  concur  in  a  disad* 
vantageous  transaction,  or,  generally,  in  cases  of  a  similar 
nature  (0- 

And  besides  these  relations^  from  which  a  degree  of  in- 
flueQce  is  supposed  to  arise,  there  are  others,  in  which  the 
opportunity  of  committing  fraud  is  not  attributable  so  much 
to  a  want  of  free  agency  as  to  the  existence  of  a  degree  of 
confidence  between  the  parties,  which  may  enable  the  one  to 
obtain  an  advantage  at  the  expense  or  to  the  injury  of  the 
other.  We  have  adverted  to  the  responsibility  of  a  trustee 
in  this  respect ;  and  have  observed  that  he  is  not  allowed  to 
derive  any  profit  to  himself  from  the  trust  (u).  And  in  a  case 
which  has  been  mentioned  (x),  where  a  trustee  takes  upon 
himself  to  purchase  the  trust-property,  it  is  obvious  that 
he  is  virtually  both  vendor  and  purchaser,  and  may  so  con- 
trive as  to  make  the  transaction  highly  beneficial  to  himself, 
and  yet  not  commit  a  palpable  fraud.  But,  it  being  considered 
that  no  court  of  justice  is  equal  to  the  full  investigation  of 
the  truth  (^),  or  capable  of  avoiding  deception  (z)  in  all  cases 
of  this  kind,  this  court  will  not  afifect  to  sift  into  the  motives 
of  the  parties  in  every  such  instance  (a),  or  |to  ascertain 
whether  the  transaction  is  morally  right  (&);  but  seeing  that 
if  a  trustee  were  permitted  to  purchase  in  an  honest  case,  he 


(q)  a  Vez.  959;  Hylion  v. 
HyUcUi  a  Ves •  547 ;  and  Pierte 
V.  Wmingi  3  Vez.  549 ;  Hatch 
V.  Hatchf  9  Ves.  S92 ;  Wood  v. 
Domnes^  18  Yes.  iso;  Danson 
v.  Masiey^  i  Ball  Sc  B.  ti9. 

(r)  Oldham  v.  Hand,  3  Vez. 
359 ;  Sanderson  v.  GlaUy  2  Alk. 
296 ;  Wells  V.  Middlcton,  1  Cox 
R.  1 13  ;  S.  C.  4  Bro.  P.  C.  36. 
345;  18  Ves.  127;  Crossley  v. 
Parker,  1  Jac.  &  W.  460  ;  Revat 
Y,  Harvey,  1  Sim.  &  Stu.  50s. 


(«)  Watt  v.  Gnyoe,  a  Sch.  Sc 
Lefir.  493. 

(0  Wright  v.  Proud,  13  Ves.  # 
136;  and  see  Norton  v.  Reify, 
3  Eden  R.  386 ;  1  Sim.  R.  4. 

(«)  Above,  p.  143. 

(j)  Ibid.  pp.  143,143. 

(5f)  8  Ves.  345. 

(z)  10  Ves.  385. 

(a)  8  Ves.  345. 

{b)  6  Ves.  629, 
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might  do  80  in  one  having  that  appearance,  but  which,  wete 
it  not  from  the  infirmity  of  human  testimony^  or  falsehood, 
would  appear  to  be  grossly  otherwise  (c),  it  has  thought  fit 
to  lay  down  a  general  rule  on  the  subject  It  holds  that  it  is 
the  du^  of  a  trustee  to  disclose  all  the  information  necessary  to 
enable  him  to  bring  the  estate  to  a  sale  as  advantageously  for 
the  cestui  que  tnut  as  if  the  same  were  his  own,  and  to  be 
sold  for  his  own  benefit  (d).  Where  the  cestui  que  trust  is 
capable  of  taking  a  part  in  the  transaction  the  trustee  may 
make  a  bargain  with  him  (e),  or  purchase  under  his  authority, 
or  with  his  sanction  (f),  but  even  then  he  will  be  watched 
with  jealousy  (g) ;  for  to  induce  this  court  to  entertain  a  ques- 
tion between  him  and  his  cestui  que  trust,  the  latter  is  not 
bound  to  show  that  the  former  made  any  advantage  (h),  but 
it  in  a  manner  places  him  at  the  mercy  of  his  cestui  que  trust, 
by  holding  the  same  to  be  of  no  effect,  unless  he  can  prove 
to  the  satisfaction  of  this  court,  after  a  jealous  and  scrupulous 
examination  of  all  the  circumstances,  that  there  was  no  firaud, 
no  concealment^  and  no  advantage  taken  by  him  of  infor- 
mation acquired  in  his  character  of  trustee  (i). 

This  rule  also  includes  attomiesand  solicitors  (/;),  who  are 
therefore  under  the  double  restraint  arising  from  infiuence 
over  their  clients,  and  the  confidence  reposed  in  them.  It 
of  course  comprehends  executors  and  administrators  (/) ;  and 
it  likewise  applies  to  agents  (m),  stewards  (n),  and  commis- 
sioners (0),  or  assignees  (p)  of  bankrupts,  and  others  holding 
fiduciary  relations.  And  indeed  it  may  perhaps  be  laid  down 

(c)  10  Ves.  385,  386.  (m)  Lowther  v.  Lard  LowtAer, 

(d)  8  Ves.  348;  10  Vet.  393;  13  Ves.  95;  Whitcomb  v.  Mm^ 
3  Meriv.  208.  chin,  5  Madd.  91 ;  Woodhouse  v. 

(e)  3  Meriv.  so8.  Meredith,  1  Jac.  &  W.  304. 
(J)  6  Ves.  627 ;  3  Meriv.  308.         (n)    Omumd    v.    Hutchintan, 
(g)  6  Ves.  6a6:  see  JVatstm     13  Ves.  47. 

V.  Toone,  6  Madd.  153.  (0)  Ex  parte  Bennett,  10  Ves. 

(A)  8  Ves.  348 ;  10  Ves.  393.  381 ;  £j:  parte  Harrison,  i  Buck. 

(t)  9Ves.S47.  B.C.  17. 

(k)  GibionY*Jeyet,6ye$*Q66;  (/>)  10  Ves.  395;  E»  parte 

Wood  V.  Dowties,  iS  Yw.  190.  Lacey,  6  Ves.  635;  Ex  parte 

(f)  8  Ves.  346 ;  1  Sim.  &  Stu.  Bage,  4  Madd.  459 ;  Ex  parte 
567 ;  and  see  Watson  v.  Toone,  Seark^  1  Gl.  &  J.  B.  C.  190. 

6.  Madd.  153. 
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that  the  same  principles  apply  wherever  confidence  is  re- 
posed, and  one  party  has  it  in  his  power  in  a  secret  manner 
for  his  own  advantage  to  sacrifice  those  interests  which  he  is 
in  conscience  bound  to  support  (j'). 

The  same  policy  which  dictated  the  rule  to  which  we  have 
just  alluded  has  also,  in  one  instance  at  the  least,  pointed 
out  the  necessity  of  a  similar  restriction  where  a  person 
would  have  peculiar  means  of  benefiting  himself  in  respect  of 
certain  property  to  the  injury  of  another,  even  although 
there  should  be  no  actual  confidence  supposed  to  exist  be- 
tween them,  for  this  court  not  only  prevents  a  trustee  (ry, 
executor  (s),  or  mortgagee  (t),  from  deriving  advantage  by 
the  renewal  of  leases,  but  it  imposes  the  same  restraint  upoa 
even  a  tenant  for  life(u). 


SECTION  THE  THIRD. 

OF    FRAUD    ARISING    FROM    THE    INTRINSIC    NATURE 
AND    SUBJECT    OF    THE    BARGAIN. 

Lord  Hardwicke  himself  defined  the  cases  which  he 
intended  to  include  under  this  head ;  for  he  observed  tliat  the. 
bargain  must  be  such  as  no  man  in  his  senses,  and  not  under 
delusion,  would  make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other ;  and  he  termed  iheuk 
the  cases  of  unconscionable  bargains  (x). 

As  this  court  considers  it  expedient  that  the  liberty  of 
transferring  property  should  be  free  and  unrestrained,  it  is 
generally  true,  Uiat  any  person  who  is  not  from  his  peculiar 


(q)  See  Griffiths  v.  Robins^ 
3  Madd.  191. 

(r)  Keech  v.  Sandford,  Sel.  Ca, 
in  Cha.  61 ;  Lord  MUsington  v. 
Earl  of  Mtdgrave,  3  Madd.  49. 

(s)  See  James  v.  Dean^  11  Yes. 

3B3. 

(t)  Rakestraw  v.  Brewer,  Sel. 
Ca.  in  Cha.  55. 


(ti)  Raw  V.  Chichester^  1  Bro* 
C.  C.  198,  n.;  Owen  v.  Williams^ 
1  Bro.  C.  C.  199,  o. ;  Pickering 
V.  Vowles,  1  Bro.  C.  C.  197 ; 
1  Ball  &  B.  37. 

(x)  2  Vez.  155 ;  and  see  Copis^ 
V.  Middletofis  s  Madd.  R.  410,  in 
which  Bome  of  the  conflicting  au- 
thorities on  this  subject^  are  cited. 
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jCondition  or  circumstances  incapiible  of  exerting  deliberate 
judgement,  may  dispose  of  his  property  upon  what  terms  he 
pleases ;  and  any  other  who  is  not  under  similar  incapacity, 
or  unduly  influenced  by  any  particular  relation  subsisting 
between  him  a^id  the  party  with  whom  he  makes  the  compact, 
may  accept  the  same.     And  hence  the  unreasonableness  (y), 
or  inadequacy  (z)  of  the  consideration,  is  not  it  seems  of  itself 
sufficient  to  induce  this  court  to  consider  a  transaction  fraudu- 
lent (a)';  although  either  of  these  circumstances  will  contribute 
very  powerfully,  as  we  shall  hereafter  see,  when  combined 
with  others  of  a  suspicious  nature,  to  constitute  a  case  of 
fraud  (6). 


SECTION  THE  rt)URTH. 

OF     FRAUD     ON     PERSONS    NOT      PARTIES    TO    THE 

TRANSACTION. 

In  cases  of  this  kind,  a  relation,  either  by  operation  of 
law  or  by  express  agreement  must  be  pre-supposed,  for  other- 
wise any  civil  contract  between  two  persons  could  not  by 
possibility  injure  a  third. 

Lord  Hardwicke  declared  that  if  persons  should  deal  with 
an  heir  for  his  expectancy  they  would  be  guilty  of  deceit 
and  illusion  towards  the  ancestor  or  relation  from  whom  the 
anticipated  estate  was  expected  to  be  derived;  for  being 
kept  in  ignorance  of  the  truth  he  might  virtually  be  misled, 
and  seduced  to  let  his  property  go  to  artful  persons  who  had 
previously  divided  the  spoil  (c). 

(y)  Savile  v.  Savikj  1  P.  Wms.  (a)  1  Bro,  C.  C.  9 ;  1  Sim.  & 

745 ;  Adams  v.   WearCj  1  Bro.  Stu.  565. 

C.  C-  567 ;  Ramsbotiom  v.  Parker,  (Jb)  See  Day  v.  Newmany  2  Cox 

6  Madd.  5.  R.  77 ;    Heathcote  v.   Paignon, 

(z)  Griffith  v.  Spratley,  cited  2  Bro.  C.  C.  167 ;  Low  v.  Bar- 

2  Bro.  C.  C.  179,  note;  S.  C.  chard,   8  Ves.  133;  Western  v. 

1  Cox  R.  383  ;  Collier  \.  Brown,  Russell,    3  Ves.  &    Bea.   187  ; 

1  Cox  R.  428;  Moth  y.  Atwood,  2   Swanst.  143;    Maddeford  v. 

5  Ves.  845  ;    7  Ves.  35 ;  9  Ves.  Austwick,  1  Sim.  R,  89. 

246;  StUwellv.  Wilkins,  i  Jac.  (c)  2  Vez.  157. 
R.  280. 
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The  doctrines  of  this  court  with  regard  to  an  expectant 
heir  are  also,  in  some  instances,  founded  upon  another  con^ 
sideration*  He  is  generally  in  a  state  of  actual  or  prospectiye 
necessity  before  he  resorts  to  the  means  alluded  to  for  sup- 
plying his  pecuniary  wants ;  and  thence  springs  a  relation 
between  the  parties  which  we  have  seen  would  of  itself 
induce  this  court's  interference.  Such  a  transaction  seems  to 
be  considered  pernicious  in  principle  {d  ),  and  mischievous  in 
practice  (e),  from  the  circumstance  of  its  enabling  an  ex- 
pectant to  anticipate  his  fortune,  to  the  ruin,  perhaps,  of 
himself  and  of  his  family  (/). 

There  is  however  no  general  rule  against  selling  an  ex- 
pectancy (g) ;  but  the  court  leaning  against  such  dealings 
pronounces  them  invalid  wherever  there  is  any  fraud  or  cir- 
cumvention apparent  in  the  transaction,  even  although  there 
should  be  no  particular  evidence  of  actual  imposition  (A) ; 
and  in  order  to  satisfy  itself  of  the  fact  holds  it  to  be  incum- 
bent on  the  purchaser  to  show  that  the  bargain  was  unaffected 
by  any  of  those  circumstances  which  it  esteems  to  be  fraud- 
ulent (t).  So  that  this  court  throws  a  degree  of  difficulty 
in  the  way  of  persons  dealing  for  expectancies,  which 
amounting  almost  to  an  incapacity  in  the  one  to  dispose,  and 
in  the  other  to  become  a  purchaser,  of  the  property,  operates 
as  a  discouragement  to  such  transactions.  And  with  respect 
to  the  consideration,  the  bargain  being  from  its  nature  a 
subject  of  suspicion,  any  amount  which  can  substantially  be 
considered  as  inadequate  is  a  ground  for  setting  aside  the 
contract  (k) ;  although  nothing  dishonourable  or  improper  in 
the  conduct  of  the  purchaser  may  have  been  proved  against 
him  (t). 

There  are  certain  cases  (m)  which  seem  at  first  to  show  that 

{d)  1  Bro.  C.  C.  10.  (Jc)   See    Peacock    v.    Eums, 

(e)  3  Atk.  88.  16  Yes.  512,  and  see  ibid.  517; 

(/)  3  Atk.  144;  3  P.  Wms.  Gotolandy.  De  Faria^  17  Ves, 

993 ;  1  Vez.  158.  SO;  6  Madd.  109;  Fox  v.  Wrigktt 

(g)  Dews  V.  Brandt,  SeL  Ca.  6  Madd.  ill. 

inCha.8.  (I)  16  Yes.  518. 

{h)  3  Atk.  28.  (m)  See  Wiseman   v.   Beake, 

(t)  9  Yes.  346;  17  Yes.  34;  s  Yera.  121 ;  Coles  v.  GiUoHSf 

8  Swanst.  139. 143.  3  P-  Wms.  290. 


the  same  principles  hftye  likewise  been  applied  oq  sales  of 
future  contingent  interests,  where  the  vendor  was  not  in  the 
situation  of  an  heir  expecting  property  from  an  ancestor,  but 
was  himself  the  actual  owner  in  remainder  or  reversion 
thereof;  but  it  is  conceived  that  as  such  transactions  are 
not  necessarily  of  a  nature  to  excite  suspicion,  the  dismission 
of  them,  after  what  has  been  already  said,  may  with  propriety 
be  deferred  to  that  division  of  our  subject  which  comprises 
the  instances  of  bargains  set  aside  on  account  of  fraud  (n) 
At  all  events  it  seems  that  the  sale  of  such  an  interest  by 
public  auction  is  good,  and  Aat  the  purchaser  in  such  a  case 
is  not  bound  to  show  that  he  gave  the  value  for  it  (0). 

In  cases  of  dealing  with  an  expectant  heir  it  may  be 
noticed  that  there  is  of  course  a  degree  of  risk,  inasmuch 
as  he  may  die  before  his  ancestor;  but  that  in  such  in* 
stances,  as  well  as  where  the  interest  is  evidently  contingent, 
that  circumstance  will  not  support  the  Bargain,  if  it  appear 
to  have  been  fraudulent  (  p). 

And  it  may  be  observed,  before  we  proceed  to  a  more 
formal  division  of  the  important  parts  of  this  subject,  that 
there  may  be  cases  in  which  this  court  will  interfere  to  pre- 
serve improvident  persons,  or  those  claiming  under  them, 
from  the  consequences  of  their  acts,  where  there  is  no  ex- 
press fraud,  nor  any  peculiar  relation  between  the  parties, 
nor  that  injury  to  the  interests  of  third  persons  which  would 
separately  invalidate  the  transaction;  but  in  which  there 
exists  such  a  combination  of  circumstances,  partaking  in  a 
slight  degree  of  some  or  all  of  the  grounds  of  suspicion 
hitherto  noticed,  as  to  induce  this  court  to  exert  a  control  (q), 

(«i)    See    however    Nott    v.  farta,  17  Ves.  so;  Boioes  v. 

Hill^  1   Vem.  167  ;    Bemy  v.  Heaps^  3  Ves.  &  Bea.  1 17. 

Pitt,  s  Vem.  14;  S.  C.  3  Vera.  (0)  Shelfy  v.  Nash,  3  Madd- 

37  ;  Earl  of  Ardglant  v.  ATim-  332 ;  6  Madd.  ill. 

champ,  I  Vera.  337 ;  Txoisleton  (p)  l  Vera.  338 ;  and  see  Sir 

Y.  Griffith,  1  P.  Wni8.  310 ;  Sir  John  Bamardiston  v.  Lingood, 

John  Bamardiston  v.    Lingood,  3  Atk.  133 ;  3  Ves.  &  Bea.  120. 

9  Atk.   133;   Nicols  V.  Gould,  {q)  See  Earl  of  Chesterfield  r. 

a  Vez,  433  ;  G Wynne  v.  Heaton,  Janssen,    1   Atk.    301 ;    S.   C. 

iBro.C.C.i;  Wharton  y.  May,  3  Vez.  135;  Bowes  y.  Heaps, 

5  Ves.  37;  Peacock  v.  Evans,  3  Ves.  &  Bea.  117. 
16  Ves.  512;  Goffdand  v.  Dc 
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and  in  respect  of  which  it  is  held  advisable  not  to  give  parti- 
cular reasons  for  its  determinations  (r). 

We  have  already  referred  to  some  cases  of  contracts  which 
are  said  to  be  contrary  to  public  policy ;  and  the  reader  may 
be  reminded,  that  this  expression  simply  means,  that  in  the 
contemplation  of  courts  of  justice  the  transaction  would  be 
injurious  to  the  interests  of  the  public  (s).  Agreements  then,  in 
the  subject  of  which  society  in  general  is  concerned,  properly 
fall  under  the  present  head  of  inquiry ;  but  it  appears  neces- 
sary only  to  refer,  by  way  of  illustration,  to  the  most  palpa- 
ble, and  perhaps  the  most  important  instances  thereof,  namely, 
the  sale  of  public  offices  and  emoluments. 

Such  transactions  in  regard  to  some  offices  are  declared 
void  by  statute  (t),  at  least  as  between  the  grantor  avd 
grantee;  and  to  such  therefore  it  is  not  i]^cessary  to  allude: 
but  there  are  others  which  fall  within  the  spirit  of  the  same 
statute,  and  in  which,  if  there  be  a  public  mischief,  and  this 
.court  sees  a  private  contract  made  to  elude  the  Act,  it 
vnll  interpose  (u)^  With  regard  generally  to  office-brokage 
transactions,  as  they  are  termed,  it  is  a  rule  in  equity  that  if 
a  man  sells  his  interest  to  procure  for  another  an  office  under 
the  government  it  is  a  contract  of  turpitude,  for  it  is  against 
the  constittition,  by  which  the  government  ought  to  be  served 
by  fit  and  able  persons,  recommended  by  the  proper  officers 
of  the  Crown  for  their  abilities,  and  with  purity  (x).  Hence,  a 
bond  to  secure  payment  of  money  in  consideration  of  the 
obligee's  procuring  for  the  obligor  the  office  of  collector  of 
excise  (^),  or  a  commission  in  the  marines  (z),  or  the  ap- 
pointment of  a  page  of  the  royal  presence  (a),  cannot  be  sup- 
ported. Commissions  in  the  army  indeed  are  not  within 
the  rules  last  mentioned,  because  the  sale  of  them  is  effected 
with  the  leave  of  the  Crown  as  a  method  of  rewarding  merit 

(r)  1  Atk.  346.  (z)  Morris  v.  M^Culfoek,  Ambl. 

(s)  See  I  Atk.  352  ;  1  Jac.  R.  432. 

67.  (a)  Banington  v.  Du  Chatel^ 

(0  6  &  6  Edw.  6,  c.  16.  1  Bro.  C.  C.  124;  S.  C.  a  SwansU 

(11)  Ca.  temp.  Talb.  141.  159  note,  and  see  Whittingham 

(x)  Ambl.  435.  V.  Bourgoyne,  3  Anstr.  900;  and 

(y)  Law  V.  LaWf  Ca.  temp,  the  cases  cited  2  Swanst.  160, 

Talb.  140.  et  seq,  (note.) 
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and  econdmy,  where  an  officer  who  has  deserved  well 
wishes  to  retire ;  and  because  injury  to  the  public  is  pre- 
vented by  the  necessity  of  the  person  notiainated  to  succeed 
him  being  examined  and  approved  by  the  secretary  at  war  (6). 
And  the  same  reaSond  probably  operate  in  respebt  to'  dome 
appointments  in  the  Navy  (c). 

And  here^  as  the  moist  convenient  place,  we  may  allude 
to  contracts  with  sailors ;  for  it  is  conceived  that  although, 
as  Sir  Thomas  Clarke  stated  ((2j^  they  are  often  loose  and 
unthinking,  and  will  for  very  small  consideration  part  with 
that  which  they  have  perhaps  acquired  with  their  blood,  the 
true  ground  of  this  court's  protection  seems  not  to  arise 
from  the  idea  that  the  generosity  of  character  which  their 
habits  produce  incapacitates  them  for  such  transactions, 
hxit  rather  from  the  policy,  as  respects  the  public,  of  not  dis- 
couraging that  disposition.  And  it  is,  perhaps,  on  this 
principle  that  improvident  contracts  by  such  persons  for  the 
disposal  of  prize-money  du6  to  them,  are  viewed  with  suspi- 
cion, and  are  generally  ineffectual  {d). 

Having  thus  adverted  to  fraudulent  contracts  with  re- 
ference to  the  public,  as  the  party ;  we  shall  now  proceed  to 
illustrate  the  doctrines  of  diis  court  with  relation  to  con- 
tracts injuriously  affecting  the  rights  of  individuals,  not 
parties  to  them. 

The  first  description  of  cases  which  we  shall  mention 
are  those  which  arise  from  what  are  called  marriage- 
brokage  bonds^  and  are  in  some  respects  similar  to  those 
to  which  we  have  just  alluded,  relating  to  offices;  for,  mar- 
riage being  a  matter  of  general  concern  (/),  contracts 
tending  to  promote  improvident  marriages  (g)  are  contrary 
to  public  policy  (A).     They  are  however  also  productive 


(&)  Ambl.  435 ;  Berrisferd  V. 
l)ofie,  1  Vern.  98 ;  Ive  v.  Ash^ 
Free.  Cha.  199;  S.  C.  Colles, 
P.  C.  267. 

(c)  Symcmds  v.  Gibson,  -2  Vern. 
308. 

{d)  2  Vez.  518. 

(e)  See  Taylour  v.  Rochford, 
a  Yea;.  381  ;  afi4  How  v.  Weldgn^ 


ibid.  516;  and  see  StilxoeU  v.- 
Wilkim^  I  Jac.  R.  280. 

(/)  Ca.  temp.  Talb.  142. 

(g)  3  P.  Wms.  76. 

(Ji)  I  Vez.  277.  506 ;  2  VeSB. 
549  ;  and  see  the  cas68  Sttibblt' 
hill  v.  Brett,  Prec.  Cha.  165 ; 
S.  C.  2  Vern.  445  ;  1  Bro.  P.  C. 
57  ;  Cok  v.  GibiOH^  I  V«z.  ficg . 
1>   D 
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of  private  mischief  (i ) ;  and  the  instances  in  which  tbcgr 
constitute  an  imposition  upon  individuals  seem  alone,  after 
what  has  been  stated,  to  require  consideration.  Where  a 
father  had  prohibited  a  marriage  with  his  daughter,  and  she 
and  her  intended  husband  executed  separate  bonds  to  each 
other,  to  intermarry  within  a  certain  period  after  the  father's 
death,  it  was  held  to  be  a  fraud  on  the  parent,  who,  thinking 
that  this  child  had  submitted  to  his  wish,  had  made  a  provision 
for  her,  which  had  he  known  the  truth  he  would  probably  not 
have  made,  or  if  he  had  would  have  so  framed  his  disposition 
as  to  prevent  the  marriage  (A).  But  the  more  common  in- 
stances occur  with  reference  to  the  execution  of  settlements  : 
as,  where  for  the  purpose  of  deceiving  a  person  who  is  willing 
to  contribute  to  the  property  settled,  and  inducing  him  to  be 
the  more  liberal,  the  husband  or  wife  sanction  the  correspond- 
ing settlement  by  another,  at  the  same  time  executing  to  the 
latter  some  assurance  whereby  they  stipulate  to  relinquish 
the  right  to,  or  to  re-transfer  the  same  at  a  future  time, 
in  which  case  the  underhand  agreement  would  be  fraudu- 
lent (/)  ;  or  where  difeme  in  immediate  contemplation  of  mar- 
riage animo  ceUmdi  (m),  conveys  away  her  property  without 
the  knowledge  of  her  intended  husband,  which  in  most 
cases  (n)  would  be  considered  a  fraud  upon  him(o).  In  like 
manner  if  a  parent  were  to  covenant  on  his  daughter's  mar- 


aud Smith  V.  Aykwellf  3  Atk* 
566. 

(t)  3  P.  Wms.  394. 

{k)  Woodhouse  v.  Shepley^ 
2  Atk.  535. 

(0  Ptytonw,  BladmU,  1  Vern. 
340;  'Redman  v.  Redman,  ibid* 
348 ;  Duke  of  Hamilton  v.  Lord 
Mohun,  1  P.  Wms.  118;  Lamlce 
V.  Hanman^  2  Vern.  499 ;  Turton 
V.  Benson,^  Vern.  764;  S.  C. 
1  P.  Wma.  496;  Roberts  v. 
Roberts,  3  P.  Wms.  66;  Fit- 
cairn  v.  Ogboume,  2  Vez.  375 ; 
palmer 'V.  Neave,  11  Ves.  165. 

(m)  2  Cox  R.  34. 

(n)  Hunt  V,  Matthews,  1  Vern. 


408  ;  Cotton  v.  King,  2  P.  Wms. 
358 ;  S.  C.  ibid.  674 ;  but  see 
Poubon  V.  WelUngton,  3  P.  Wms* 

533- 
(0)  Lance  v.  Norman,  3  Cha. 

Rep.   79;    3   P.   Wms.   360; 

Carleton   ▼.    Earl  qf    Darxt^ 

3    Vern.    17;    Draper* s    Catty 

3    Freem.   29;   Tumer^s   Case, 

1  Vern.  7;  Pitt  v.  Huni,  i  Vera. 
18;  S.  C.  3  C$L.  in  Cha.  73; 
Blanchet  v.  Foster,  3  Vez.  364 ; 

2  Ves.  jun.  194 ;  apd  see  CowUest 
of  Strathmore  v.  Bowes,  3  Bra. 
C.  C.  345  i  S.  C.  3  Cox  K.  38, 
and  3  Ves.  juo.  194 ;  Goddard  v. 
SnoxVf  I  Russ.  R,  485. 
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riage,  to  leave  her  at  his  death  an  equal  share  of  his  personal 
estate  ivith  his  son^  and  were  afterwards  to  transfer  into  his 
son's  name  his  property,  then  almost  wholly  vested  in  the 
funds,  upon  a  verbal  promise  of  the  latter  to  allow  him  to 
receive  the  dividends  thereof  during  his  life;  although  the 
covenant  would  not  preclude  the  father  from  dissipating  his 
whole  estate,  or  even  from  making  a  donation  to  his  son  to 
any  amount,  so  long  as  the  same  were  absolute  and  unqua- 
lified, and  not  exercised  in  such  manner  as  to  take  effect 
tirithout  injury  to  his  own  enjoyment,  such  a  disposition  of 
the  property  after  his  own  interest  therein  should  cease, 
would  be  considered  a  fraud  upon  his  daughter  (jo). 

The  execution  of  powers  is  also  a  frequent  means  of  fraud 
against  third  persons.  A^,  if  one,  having  a  power  to  jointure, 
should  execute  the  same,  upon  an  agreement  made  before 
marriage  that  the  wife  should  thereupon  join  in  levying 
a  fine,  the  use  of  which  should  be  for  his  own  benefit,  this 
^ould  be  a  fraud  upon  the  person  entitled  in  remainder  (q). 
And,  if  it  were  stipulated  that  the  jointure  should  correspond 
tdth  the  amount  of  portion  which  he  should  receive,  and 
he  should  marry  a  lady  with  a  small  fortune,  and  he  or  his 
friends  should  advance  a  sum  to  make  a  nominal  portion,  to 
be  afterwards  returned,  this  also  would  be  a  fraudulent  trans- 
action (r).  And  if  a  parent  having  a  power  of  appointment  over 
property  toanyof  his  children  exclusively,should  in  considera- 
tion of  a  pecuniary  advantage  execute  the  same  in  favour  of 
one  of  them,  this  would  also  be  a  fraud  upon  the  other  objects 
of  the  power,  or  upon  the  persons  entitled  in  default  of  appoint- 
ment, unless  perhaps  in  the  instance  of  a  family  arrange- 
ment (s).  But  this  court  professes,  as  a  general  rule,  not  to 
regard  the  execution  of  a  power  as  fraudulent  upon  a  mere 
suspicion  that  it  was  for  the  benefit  of  the  appointor  (0; 
although  of  course  it  would  make  an  exception  in  a  gross 

(p)  Jones  v.  Martin,  3  Anstr.  (r)  2  Vez.  501. 

882  ;  reversed  on  appeal,  6  Bro.  {$)  See  Daubeny  v.  Cockbum^ 

P-  C.  437;  S-  C.  5Ves.  a66,  iMenv,626;  Palmer  v.  Wheeler, 

note  ;  8  Ves.  156  ;  19  Ves.  66  ;  a  Ball  &  B.  18  ;  Davis  v.  Uphill, 

Fortescue  v.  Hennah,  1 9  Ves.  67* ;  1  Swanst.  1 29. 

Gregor  V.  Iff Twp,  3  Swaiist.  404,  n.  (0     McQueen     v.    Farquhar^ 

{(j)  Lane  V.  Page^  Ambl.  233.  11  Ves.  467. 
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case.  Where,  for  instance,  a  father  having  a  power  of 
appointmen  over  personal  estate,  thought  that  one  of  his 
children  was  in  a  consumption^  and  executed  the  same  in 
favour  of  that  child,  the  court  being  of  opinion  that  his 
object  was  to  get  the  property  himself  as  administrator,  held 
his  conduct  to  be  fraudulent  (u). 

But  there  are  cases  relating  to  the  execution  of  powers,  in 
which,  though  fraud  is  held  to  be  the  ground  of  this  court's 
interference,  it  is  difficult  in  the  generality  of  cases  to  show 
that  the  motive  is  any  other  than  that  of  the  mere  preference 
of  one  object  to  another,  or  at  the  most  a  capricious  par- 
tiality. These  are  the  cases  of  what  are  termed  illusory  ap- 
pointments, and  arise  where  one  has  a  power  which  does  not 
authorize  him  to  confer  any  exclusive  benefit,  but,  if  he 
execute  it  at  all,  directs  him  to  do  so  among  certain  determi- 
nate objects.  It  is  perfectly  established,  that  the  legal  effect 
of  this  kind  of  power  is,  that  if  it  be  executed,  some  portion 
must  be  allotted  to  each  individual,  but  that  a  court  of  law 
will  not  regard  the  inequality  (x).  Courts  of  equity,  ho wever» 
hold  that  an  appointment  is  not  sufficient  if  made  for  the 
mere  purpose  of  complying  with  what  the  law  requires, 
whilst  it  excludes  any  of  the  objects  of  the  power  from  a  real 
beneficial  interest  |  hilt,  that  it  must  be  a  substantial  gift  to 
each  of  them,  with  reference  to  the  value  of  the  property,  and 
other  concomitant. circumstances  (y)^  In  an  early  case,  one 
bequeathed  personalty  to  his  wife,  upon  the  trust  and  confi- 
dence that  she  would  not  dispose  thereof1>ut  for  the  benefit 
of  ber  four  children,  and  she  gave  five  shillings  each  to  three 
of  them,  and  all  the  rest  which  was  of  great  value  to  the 
fourth :  such  disposition  was  considered'  to  be  inefifectual, 
and  an  equal  distribution  of  the  property  was  decreed  (z). 
The  reasons  which  have  been  given  for  this  determination 
were,  that  the  widow  had  married  again  before  she  executed 
the  power,  and  did  so  under  the  influence  of  her  second^ 
husband  (a),  and  that  it  was  void,  because  contrary  to  the 
intention  of  the  testator  (6).    And  indeed  it  seems  that  i€ 

(tt)  11  Ves.  479.  (a)  1  Vern.  414,  415  ;  and  see 

(  jt)  4  Ves.  784 ;  9  Ves.  393;  1  Ca.  in  Cha.  310 ;  9  Ves.  396. 

Cy)  4  Ves.  78.5.  (6)  See  Gthfons.KinvcH,  cited 

(2)  Gibson  v.  Kinveriy  i  Vern.  66,  1 6  Ves.  24. 
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the  trustee  had  been  an  indifferent  person  this  court  would 
not  have  controlled  him  (c).     It  is  nevertheless  probable  that 
cases  of  this  kind,  requiring  rather  the  declaration  of  a  trust 
than  the  exercise  of  a  power  (d)^  led  the  way  to  the  decisions 
in  the  other  instances  in  which  the  principle  of  determination 
s^pears  at  first  to  have  l>een,  that  the  person  to  whom  the 
power  was  given  ought  to  divide  the  property  equally,  unless 
a  good  reason  could  be  assigned  for  his  doing  otherwise  (e)« 
Without  attempting  to  trace  the  progress  of  this  doctrine,  it 
is  to  be  remembered  that  this  court  cannot  execute  a  mere 
power  as  it  does  a  trust  (/) ;  but  that  if  the  property  be  dis- 
posed of  subject  to  be  devested  by  the  execution  of  the  power, 
or  in  such  a  manner  as  to  constitute  an  absolute  gift,  in  case 
the  same  should  not  be  executed,  and  an  appointment  be, not 
attempted,  or  fail,  it  will  go  to  the  persons  to  whom  it  was 
thus  primarily  or  eventually  given  (g).  And  in  such  cases,  if  it 
be  directed  to  be  divided  among  certain  objects  in  such  pro- 
portions as  the  appointor  shall  think  fit,  and  the  execution  of 
the  power  fail,  it  will  be  divided  equally  (h)  as  upon  a  trust  (t) ; 
and  the  rule  with  regard  to  the  comparative  amount  of  the 
shares  now  seems  to  be,  that  if  a  good  reason  does  not  ap- 
pear for  giving  a  very  small  portion  to  one  object,  such  a 
disposition  will  not  be  attowed  (k).    To  the  appointor,  then, 
under  a  power  of  which  the  objects  are  named,  two  diflScul- 
ties  are  presented  in  case  he  should  be  desirous  of  making 
an  uneven  appointment,  namely,  that  of  determining  what  is 
^  substantial  share,  and  that  of  ascertaining  what  is  a  good 
reason  for  making  an  unequal  disposition ;  and  these,  are  often 
aggravated  by  their  being  combined. 


(c)  Civil  V.  Rich^  1  Ca.  in 
Cha.  3og. 

(rf)  See  Craker  v.  Parrotty 
^  Ca.  in  Cha.  228 ;  2  Vem.  513. 

(e)  Wall  v.Thurbome^x  Vem. 
^S  y  S.  C.  ibid.  414 ;  and  S.  C. 
under  title  Jstry  v.  j^stty^  Prec. 
Cha.  256. 

(/)  1  Vez.  60;  8  Ves.  570; 
5  Madd.  374- 

(g)  Bristom  v.  Warde^  3  Ves. 


jun.  336;  Wilson  v.  Piggott^ 
s  Ves.  Jan.  351 ;  Routledge  v. 
Dorrill,  ibid.  357 ;  Vanderzet  v. 
Athmy  4  Ves.  771 ;  1  Ves.  & 
Bea.  102. 

(A)  5  Ves.  859;  Spencer  v. 
Spencefy  5  Ves.  362 ;  Kennedy 
v.  Kingston y  2  Jac.  &  W.  431. 

(i)  2  Sch.  &  Lefr.  155. 

(A:)  5  Ves.  859 ;  1  Ves.  &  Bea. 

96,  97- 
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The  first  of  the  difficulties  just  alluded  to  may  however 
in  some  degree  be  removed  by  the  various  decisions  which 
have  been  made  in  particular  cases,  of  which,  however,  it 
seems  necessary  here  to  mention  a  few  by  way  of  example. 
Where  a  father  had  a  power  of  appointing  4,000  /.  among  his 
children,  and  he  disposed  of  250  /.  to  one^  and  the  rest  to  the 
other  three  in  equal  shares,   such  appointment  was  held 
good  (Z) :  and  so,  where  the  fund  amounted  to  2,509  /.  and 
there  were  but  two  objects^  to  one  of  which  he  gave  loolf 
and  to  the  other  the  remainder  (m)«    And  where  there  were 
nine,  and  property  of  the  value  of  5,500  /.  was, allotted  to  one, 
of  lyioo/.  to  another,  and  of  500/.  among  the  remaining 
seven,  the  appointment  was  considered  good(i»).    Indeed 
it  will  be  observed  throughout  the  cases  which  have  been 
decided  in  more  modem  times^  that  there  has  be.en  a  dispo- 
sition to  extend  the  liberty  of  the  appointor  to  the  utmost 
limit  which  former  decisions  had  allowed  (0).    As  an  iar 
stance,  however,  of  the  exertion  of  this  court's  discretion  in 
.cases  of  this  kind,  it  may  be  mentioned,  that  where  a  bequest 
was  made  of  personal  estate  to  A,  for  life,  and  then  to  be  dis- 
posed'of  among  her  children  as  she  might  think  proper,  upon 
her  disposition  of  the  fund^  amounting  to  nearly  i,goo/», 
among  her  three  children  by  giving  10/.  to  one,  50/.  to 
another,  and  {the  remainder  to  the  third,  her  appointment  was 
held  to  be  illusory  (p). 

But,  as  already  intimated,  it  is  not  the  comparative  value 
of  the  portions  allotted  to  the  several  objects  that  in  all  cases 
affords  the  rule  of  decision :  for,  there  may  be  good  reasons 
for  rendering  a  very  unequal  distribution  of  the  fund  exr 
pedient.  If  a  father  should  in  executing  a  power  of  appoint- 
ment among  his  children  give  but  a  very  small  portion  to 


(/)  See  a  V^e,  356 ;  Alexander 
V.  Alexander,  2  Vez.  640,  and 
/comment  thereon,  9  Ves.  392 ; 
see  al^  Burrell  v.  BvrreU^  Ambl. 
660;  and  observations  thereon, 
^Ves.  ?6o. 

(fii)  Box  V.  Whitbreadf  10  Ves. 

31. 
(n)  Duke  v.  Silvester,  12  Ves. 


126;  MpcattaY*  Lousada^  ibid, 
123 ;  Butcher  y.  Butcher,  9  Ves. 
3825  S.C.  1  ye8.&Be^.79. 
(0)  See  cases  cited  fron^  Vesey ; 

1  Ves.  &  Bea.  94. 

(p)  Kemp  V,  Kemp,  5  Ves. 

849;  and  see  iS^fficer  V.  iS^pfli^eTf 
ibid.    362 ;   Lysagkt   v.    Aotf^p^ 

2  Scb.  &  Lefr.  i^i. 
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one  of  them  on  account  of  bis  misbehaviour,  the  reason,  it  has 
been  held,  would  be  sufficient  (9)  although  it  has  been  said 
that  such  is  not  the  doctrine  nOw  (r).  If  however  one  child 
should  be  adequately  provided  for  (s),  it  seems  a  merely 
nominal  sum  might  safely  be  given  to  him(0*  At  all  events, 
it  appears  that  the  reason  of  a  veiy  unequal  appointment  must 
not  be  left  to  inference,  but  must  either  appear  upon  the 
instrument  making  the  same  (u),  or  be  indisputably  proved  (t). 
It  is  evidently  impossible  to  discover  any  general  rules  on 
a  subject  in  respect  of  which  there  has  been  so  much  con- 
trariety of  judicial  opinion,  and  to  say  that  the  appointor  is 
to  be  guided  by  what  the  court  would  in  the  particular  case 
declare  to  be  tiie  proper  limit  (y),  or  that  the  power  is  to  be 
executed  consistently  with  justice  (2),  or  with  sound  discre- 
tion (a),  or  that  the  share  must  be  reasonable,  fair,  and  sub- 
stantial (&),  unless  a  good  reason  appear  for  its  being  other- 
wise (c),  is  not  much  calculated  to  relieve  the  embarrassment 
of  those  who  have  such  powers  to  execute  (d)^  And  inde- 
pendently of  what  has  been  already  stated,  it  may  be  men- 
tioned that  this  subject  has  been  declared  to  be  the  most 
distressing  that  a  Judge  in  Equity  has  to  deal  with  (e) :  for 
besides  that  the  former  cases  a^ord  but  little  direction 
towards  subsequent  determinations,  there  is  no  principle  to 
guide  the  court  (f) ;  and  it  has  been  said  by  Lord  Eldon, 
that  after  the  most  deliberate  attention  to  the  subject,  he 
found  it  in  such  a  state  of  contradiction,  both  from  dicta  and 
decisions,  that  if  he  had  to  advise,  he  could  hardly  say  how 
such  a  power  should  be  exercised  (g). 


(g)  1  Vej.  59. 

(r)  5  Ves.  855 ;  but  see  1  Ves. 
&  Bea.  98. 

(s)  Bristowy.  Warde,  a  Ves. 
jun.  336;  5  Ves.  861 ;  la  Ves. 
124. 

(0  Vanderzee  v.  Aclom^  4  Ves. 
771;  16  Ves.  25;  L^saght  v. 
Royse,  2  Sch.  &  Lefr.  151. 

(11)  Bristaw  v.  Warde^  8  Ves. 
jun.  336. 

(«)  5  Ves.  368. 

(y)  Sec  9  Ves.  395. 


(z)  16  Ves.  18. 

(a)  1  Ves.  &  Bea.  95. 

\h)  16  Vesr  18.23. 

(c)  It  has  been  seen  that  there 
may  be  such  a  reason ;  as,  where 
the  appointee  has  been  previously 
provided  for. 

(rf)  9  Ves.  398. 

(e)  5  Ves.  367  ;  1  Ves.  &  Bea. 

(/)  9  Ves.  399- 

(g)  1  Ves.  &  Bea.  96, 

« 
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Where  tbe  share  is  illusory  it  is  considered  a  fraud  npoa 
the  power  (A) ;  and  as  no  proportion^  however  small^  is  legally 
fraudulent,  there  may  be  fraud  in  equity  which  i$  not  so  at 
Iaw(t).  Andy  notwithstanding  a  strong  inclinatioa  in  mo- 
dern times  tp  hold  that  a  deed  capnot  be  fraudulent  which 
is  not  so  in  both  jurisdictions,  yet  it  has  not  very  long  since 
been  declared  that  the  clear  doctrine  of  Lord  Hardwicke  and 
of  all  his  predecessors  was,  that  there  are  many  instances  of 
fraud  which  would  affect  instruments  in  equity,  though  not 
at  law,  and  that  this  class  of  cases  affords  one  example  of  th$ 
fact  (ft). 

There  are  many  cases  also  in  which  one  possessed  of 
property  may,  previously  to  his  making  sale  of  the  same, 
with    a   fraudulent  intent  enter    into  an  agreement  with 
another  for  the  purpose  of  reaping  pecuniary  or  other  ad? 
vantage  from  the  transaction,  to  the  injury  of  the  purchaser^ 
The  frequency  of  attempts  at  this  species  of  manifest  injus- 
tice was  greatly  checked  by  thie  well-known  statute,  the 
27  El^.  c.  4.  (rendered  perpetual  by  the  39  Eliz.  c  i8.  a.  31.) 
by  the  second  section  whereof  it  was  enacted  that  all  and 
every  conveyance,  grant,  chaise,  lease,  estate,  encumlmmce, 
and  limitation  of  use  or  uses,  of,  in,  or  out  pf  any  lands, 
tenements,  or  other  hereditan^ents  whatsoever,  bad  or  made 
for  the  intent  and  of  purpose  to  defraud  and  deceive  such 
person  or  persons,  bodies  politic  or  corporate,  as  had  or 
should  purchase  in  fee-simple,  fee-tail,  for  life,  Uves  or  years, 
the  same  lands,  tenements .  and  hereditaments,  or  any  part 
.or  parcel  thereof,  so  formerly  conveyed,  granted,  leased, 
charged,  encumbered,  or  limited  in  use,  or  to  defraud  and  de- 
rive such  as  had  or  should  purchase  any  rent,  profit,  or 
commodity,  in  or  out  of  the  same,  or  any  part  thereof,  should 
be  deemed  and  taken,  only  as  against  that  person  and  per- 
sons, bodies  politic  and  corporate,  his  and  their  heirs,  suc-r 
cessors,  executors,  administrators,  and  assigns,  and  against 
all  and  every  other  person  and  persons  lawfully  having  or 
claiming  by  from  or  under  them,  or  any  of  them,  which  had 
pur.chased  or  should  thereafter  so  purchase  for  money  or 

* 
(A)  1  Ves.  k  Bea.  98.  (k)  1  Ves.  &  Bca.  98,  99, 

(i)  9  Ves.  393. 


other  good  consideration,  the  same  lands,  tenements,  or 
hereditaments,  or  any  part  or  parcel  thereof,  or  any  rent^ 
profit,  or  commodity,  in  or  out  of  the  same,  to  be  utterly 
void,  frustrate,  and  of  none  effect. 

The  character  of  the  transaction  as  it  relates  to  the  pur- 
4^haser  is  here  described  (Z) ;  and,  after  what  has  been 
stated,  it  is  unnecessary  in  this  place  to  investigate  the 
nature  of  a  bond  Jide  purchase ;  yet,  it  may  be  remarked, 
that  as  the  Legislature  has  rendered  the  transaction  void,  the 
circumstance  of  the  purchaser  having  previous  notice  thereof^ 
does  not  in  anywise  affect  his  right  (fTi).  The  primd  facie 
ground  upon  which  this  court  exerts  a  concurrent  jurisdic- 
tion in  relation  to  this  statute,  is,  it  is  conceived,  its  superior 
means  of  ascertaining  the  intent;  but  the  statute  itself 
must  receive  the  same  construction,  and  have  the  same  opera- 
tion in  a  court  of  equity  as  in  a  court  of  law(»). 

There  is  however  a  more  specific  reason  for  this  court's 
interference,  which  arises  from  its  peculiar  construction  of 
contracts.  By  the  4th  section  of  the  statute  (0)  it  is  pro- 
vided, that  the  same  shall  not  extend  or  be  construed  to  im- 
peach, defeat,  make  void,  or  firustrate  any  conveyance,  as- 
signment of  lease,  assurance,  grant,  charge,  lease,  estate, 
interest,  or  limitation  of  use  or  uses,  of,  in,  to,  or  out  of  any 
lands,  tenements,  or  hereditaments,  had  or  made  upon  or  for 
good  consideration  and  bon&  Jide  to  any  person  or  persons, 
bodies  politic  or  corporate*  From  this  clause,  as  contrasted 
with  the  former,  the  natural  inference  would,  be,  that  any 
such  transfers  as  are  not  upon  good  consideration,  and  not 
bond  Jide,  being  virtually  exempted,  fall  not  within  the  defi- 
nition of  acts  done  with  an  intent  to  defraud  or  deceive ;  but 
courts  of  law  and  of  equity  have  shown  a  disposition  to  de- 
clare that  the  transaction  need  not  be  infected  with  both 
conditions;  but  that  if  it  be  merely  mala  Jide,  or  merely 
voluntary,  it  may  be  brought  within  the  meaning  and  opera- 


(f)  TwtW*  C<we,  3  Co.  R.  83,  («)  18   Ves.   lio;   2   Meriv. 

a.;  Upton  \.  Batsei^  Cro.   Eliz.      127. 

444-  (0)  27  Eliz.  c.  4. 

(m)  See  CoocVs  Cascy  5  Cu. 
^.  6o« 
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tion  of  the  statute  (p).  And  this  construction  has  been  made 
where  the  purchaser  had  notice  of  the  fraudulent  (9)  or 
volantary  (r)  act  But,  although  such  appears  to  be  the 
doctrine.  Sir  William  Grant  had  great  difficulty  to  persuade 
hiaaaelf  that  the  words  of  the  statute  warranted,  or  that  the 
purpose  of  it  required,  such  a  construction ;  for  he  said  it 
was  not  easy  to  conceive  how  a  purchaser  could  be  defrauded 
by  a  settlement  of  which  he  had  notice  before  he  made  his 
purchase  (s):  on  the  other  hand,  however,  it  has  been  de- 
clared that  such  knowledge  was  not  of  a  title,  but  of  a  fraud 
and  nuUity(0«  This  court,  considering  an  agreement  for 
a-  purchase  to  constitute  an  equitable  right,  declares  that 
if  it  be  b<m&  Jide,  and  upon  a  valuable  consideration,  it 
vdU  not  be  affected  by  a  fraudulent  or  voluntary  settlement, 
any  more  than  the  purchase  of  a  legal  estate,  and  has  ad- 
cordingly,  under  such  circumstances,  decreed  in  favour  of 
on6  who  had  so  contracted,  against  others  to  whom  the  legal 
estate  had  been  conveyed  («). 

In  the  fifth  section  of  the  same  important  statute  one 
species  of  fraudulent  assurance  is  particularly  defined.  It  is 
thereby  enacted,  that  if  any  person  or  persons  make  any 
conveyance,  gift,  grants  demise,  charge,  Umitation  of  use  or 
uses,  or  assurance  of,  in,  or  out  of  any  lands  tenements  or 
hereditaments,  with  any  clause,  provision,  article,  or  condition 
of  revocation,  determination,  or  alteration  at  his  or  their  will 
or  pleasure  of  the  same,  of,  in,  or  out  of  the  said  lands,  tene- 
ments or  hereditaments,  or  any  part  or  parcel  of  them  con- 
tained or  mentioned  in  any  writing,  deed  or  indenture  of  such 
assurance,  conveyance,  grant  or  gift,  and  afterwards  bai^n, 
sdl,  demise,  grant,  convey  or  charge  the  same  lands,  tene- 


(p)  Doe  V.  Martyr^  1  New 
Rep.  33«;  Dee  v.  Mannings 
9  East,  69;  Bill  v,  BUkop  of 
Exeter y  2  Taunt.  69 ;  1  Alk.  94, 
fl68;  2  Vez.  10 ;  3  Atk.  412; 
18  Ves.  112,  113,  and  cases 
there  cited. 

(9)  GoocKi  Case^  5  Co.  R«  6o. 

(r)  Evelyn  v.  Templar ^  2  Bro. 
C-  €•  148 ;  Puhertoft  v.  Pii/- 


verto/i,  i8  Ves.  84;  Buclffe 
V.  Mitchell,  ibid.  100 ;  Johnson  v. 
Legard,  3  Madd.  283;  S.  C. 
I  Turn.  &  Ru88.  R.  281,  and 
Sutton  v.  Chettuynd,  3  Meriv. 
S49 ;  8.  C.  1  Turn  &  Russ.  296. 

(»)  18  Ves.  110. 

(0  Ibid.  III. 

(»)  Buchle  V.  MttcheU,  18  Ves. 
100,  and  see  cases  there  cited. 
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ments  or  hereditaments,  or  any  part  or  parcel  thereof,  to  any 
person  or  persons,  bodies  politic  and  corporate,  for  money  or 
other  good  consideration  paid  or  given,  that  then  the  said 
former  couyeyance,  assurance,  gift,  grant  and  demise,  as  . 
touching  the  said  lands,  tenements  and  hereditaments  so  after 
bargained,  sold,  conveyed,  demised  or  charged  against  the 
said  bargainees,  vendees,  lessees,  grantees  and  every  of  them^ 
their  heirs,  successors,  executors,  administrators  and  assigns, 
and  persons  claiming  by  from  and  under  them,  should  be 
deemed,  taken  and  adjudged  to  be  void,  frustrate,  and  of  none 
effect ;  but  by  the  following  section  it  is  declared  that  no 
lawful  mortgage  made  bond^fidcKad  without  fraud  or  covin,, 
upon  good  consideration,  should  be  impeached  or  impaired 
by  force  of  the  Act*  It  has  however  been  decided  that  a 
reservation  in  a  voluntary  settlement  of  a  power  to  mortgage, 
is  in  effect  a  power  of  revocation  (jt). 

In  conclusion  it  must  be  observed,  that  a  conveyance  which 
18  void  as  against  a  subsequent  purchaser  may  neverthdess 
be  binding  upon  the  party  (y),  or  his  representatives  (z). 

The  subject  of  fraud  upon  creditors  is  much  more  exten- 
sive than  that  upon  purchasers,  not  only  because  one  may  by 
his  will  as  well  as  by  deed  attempt  a  fraud  upon  the  former, 
but  because  injury  maybe  designed  against  them  generaDy, 
or  against  some  of  diem  only.  By  the  statute  13  Eliz. 
£«  5.  (made  perpetual  by  29  Eliz.  c.  5.  s.  1 .),  somewhat  ana- 
logous to  that  already  mentioned  in  respect  of  purchasers,  it 
was  enacted  by  the  second  section  thereof,  that  all  and  every 
feofEinent,  gift,  grant,  alienation,  bargain  and  conveyance  of 
lands,  tenements,  hereditaments,  goods  and  chattels,  or  of 
any  of  them^  or  of  any  lease,  rent,  common  or  other  profit  or 
charge  out  of  the  same  or  any  of  them,  by  writing  or  other- 
wise, and  all  and  every  bond,  suit,  judgment  and  execution, 
had  or  made  to  or  for  the  intent  or  purpose  to  delay,  hinder 
or  defraud  creditors  and  others,  should  be  deemed  and  taken, 
only  as  against  the  person  or  persons  who  might  be  thereby  < 
disturbed,  hindered,  delayed  or  defrauded,  to  be  void,  frustrate 

(x)  Tarhack  v.  Marhury^  (z)  Underwood  v.  Hithcox^ 
a  Vera.  510.  1  Vez,  279. 

(y)    18  Ves.    92;    and   see 
fVorrall  v.  Jacoh^  3  Meriv.  256. 
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a&d  of  none  effect.  But  by  section  sixth  thereof  It  is  provided 
^tsht  this  enactment  should  not  extend  to  any  estate  or  interest 
in  lands,  tenements,  hereditaments,  leases,  rents,  commons, 
profits,  goods  or  chattels,  upon  good  consideration  and  boni 
Jide  lawfully  conveyed  or  assured  to  any  person  or  persons, 
or  bodies  politic  or  corporate,  not  having  at  the  time  of  such 
conveyance  or  assurance  to  them  made  any  manner  of  notice 
or  knov^ledge  of  such  covin,  fraud  or  collusion.  It  will  be 
observed,  that  the  object  of  this  statute  is  carried  to  an  extent 
with  respect  to  the  description  of  the  property  comprehended 
therein  beyond  what  is  sought  to  be  attained  by  the  27  Eliz. 
c.  4.^  for  whilst  that  is  confined  in  its  operation  to  real  estate, 
this  comprises  personalty  likewise. 

In  the  present  case,  as  in  that  of  purchasers,  it  has  been 
held  that  die  operation  of  the  statute  may  be  applicable  where 
the  transaction  is  not  evidently  malA  Jide{a).  In  some  in- 
stances, voluntary  deeds,  as  such,  are  void  against  creditors 
by  virtue  of  it,  but  not  in  all  those  in  which  they  would  be 
fio  against  purchasers  under  the  27  Eliz.  c.  4  (ft) ;  for  in  the 
former  instances  the  Acts  do  not  so  necessarily  refer  to  each 
other,  as  in  the  latter.  Although  a  voluntary  conveyance  may 
generally  be  made  of  real  or  personal  property  without  any 
consideration  whatever,  and  cannot  be  avoided  by  subsequent 
creditors  (c),  unless  it  be  also  of  the  description  mentioned 
in  the  statute  (d),  that  is  with  an  intent  ultimately  to  de- 
fraud (e),  the  rule  is  restricted  to  the  case  where  the  settlor 
is  indebted  at  the  time(/').  But,  as  most  men  are  at  all 
times  indebted  to  some  amount,  though  it  may  be  fluctuating 


(a)  See  Russel  v.  Hammond^ 
I  Atk.  13;  a  Atk.  513;  Taylor 
▼.  JoneSf  3  Atk.  600 ;  17  Yes. 
197;  Baldwin  v.  Cawthome^ 
19  Yes.  166 ;  Slack  v.  ToUon^ 
1  Rubs.  R.  553. 

{b)  2  Yern.  327. 

(c)  1  Atk.  15;  I  Ytz.  10; 
Stephens  v.  OUvCy  2  Bro.  C.  C.  90; 
Liuh  v.  WHkifuon^  5  Yes.  384 ; 
1  Madd.  R.  421 ;  BaiUrshee  \, 
FarringUmy  1  Swanst.  106. 


(d)  1  Madd.  R.  419;  and  see 
Russd  v.  Hammond^  1  Atk.  13; 
Taylor  v.  Joneg^  2  Atk.  600.  S.  C. 
cited  I  Ye8.juD.  198;  1  Swanst. 

113. 

(e)  1  Madd.  R.  419;  and  see 

2  Yern.  327 ;  a  Yez.  10;  2  Atk. 
481. 

(/)  Fitzer  v.  Fihxr,  2  Atk. 
511;  2  Yern.  327;  1  Atk.  93; 
Lord  Tomuhend  v.  Windham^ 
2  Yez.  I ;  and  see  ibid.  ii. 
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and  inconsiderable,  a  rule  that  if  one  be  at  all  indebted  at  the 
time  of  executing  a  voluntary  conveyance  the  same  should 
be  void,  without  the  qualification  of  its  being  done  with  a 
fraudulent  intent,  would  in  almost  every  instance  invalidate 
sucb  an  instrument  against  creditors.  A  question  then 
naturally  arises  where  there  are  creditors  prior  and  subse- 
quent to  the  deed,  whether  the  same  is  ineffectual  against  the 
latter  as  well  as  the  former.  In  one  instance  it  was  declared 
that  this  depended  upon  the  fact  whether  the  debtor  at  the 
time  of  its  execution  was  or  was  not  in  solvent  circum- 
stances (g) ;  and  in  others  it  has  been  said  that  if  the  settle- 
ment be  declared  void  the  property  becomes  part  of  the 
assets  and  therefore  liable  to  the  claims  of  subsequent  credi- 
tors (A).  But  the  better  opinion  seems  to  be  that  in  a 
common  case,  where  the  debtor  does  not  appear  to  have  in- 
tended a  fraud  (i),  it  is  void  only  against  those  of  his  credi- 
tors to  whom  he  is  proved  to  have  been  indebted  at  the 
time  of  its  execution  (k).  This  court  however  will  not 
lend  its  assistance  to  compel  discovery  of  that  fact(/); 
and  it  appears  to  have  been  decided,  that  a  creditor  is  not 
in  a  situation  to  impeach  a  fraudulent  or  voluntary  convey- 
ance until  he  has  obtained  a  judgment  at  law  for  his  debt  (ira). 
But  it  may  be  observed,  that  if  a  voluntary  conveyance  were 
to  contain  a  provision  for  the  payment  of  the  settlor's  debts, 
it  would  not,  perhap8,be  considered  void  against  creditors  (n); 
and  it  appears  that  if  the  property  were  ef  such  a  nature  as  not 
to  have  been  at  the  time  within  the  reach  of  his  creditors,  as  if 
it  were  copyhold  (o),  or  a  chose  in  action,  as  stock  (p)  in  the 
public  funds,  a  voluntary  assignment  thereof  would  not  be 

(g)  Lu$h  V.  WUkifuofh  5  Ves.         (Q  Ltuk  v.  Wilkifuon,  5  Ves. 

384.  384- 

(A)  See  12  Ves.  156,  note  (a);         (m)  Caiman  v.  Croker^  i  Ves- 

and  also  5  Ves.  386,  oote  (t),  re-  jun.  i6o« 

ferring  to  case  of  Montague  v.  (n)  East   India    Company    v. 

Lord  Sandwich,  2and  July yl^g^.  Clavell,  Gilb.  £q.  R.  37;  Prec. 

(t)  1  Madd.  R.  421.  Cha.  377 ;  9  Ves.  194. 

(k)     Kidney    v.   Coussmaker^  (0)  Mathews  v.  Feater,  i  Cox 

13  Ves.  136;  Sykes  v.  Hastings,  R.  278. 

cited  1  Madd.  R.  421 ;  Holioxvay  (p)  1  Ves.  jun.  196. 
V.  Millard,  1  Madd.  R.  414. 
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Yoid  even  against  those  to  whom  he  was  indebted  at  the 
time  {q). 

And,  in  conclusion,  it  must  be  remarked,  that  althongh  a 
conveyance  may  nnder  the  circumstances  be  void  against 
creditors,  it  may  nevertheless  be  binding  upon  the  party  who 
made  it(r),  and  hie  representatives («),  and  that  if  in  such 
case  any  portion  of  the  property  should  remain  after  satis- 
fection  of  the  creditors  it  would  pro  tanto  be  efiectual  as 
against  him  (t). 

There  is  another  species  of  deed  to  which  it  will  be  proper 
to  advert,  by  which,  although  executed  upon  a  valuable  con- 
sideration, and  bond  fide  on  the  part  of  the  grantee,  a  fraud 
might  have  been  committed  upon  third  persons  were  it  not 
for  the  interference  of  the  Legislature.  The  injury  allucled  to 
would  occur  where  a  person  owing  money,  for  the  payment 
thereof,  or  for  some  other  valuable  consideration,  should  volun- 
tarily give  a  judgment,  statute  or  recognizance,  as  a  security, 
and  should  afterwards  execute  a  valid  mortgage  of  his  lands  or 
tenements  to,  or  in  trust  for,  or  to  the  use  of  another,  or  should 
execute  two  such  mortgages  of  the  same  Ifmds  or  tenements 
for  valuable  considerations,  and  in  the  former  case  should  not 
give  to  the  mortgagee  any  notice  of  the  statute,  judgment  or 
recognizance,  or  in  the  latter  to  the  second  mortgagee,  any 
notice  of  the  first ;  for  if  the  lands  or  tenements  should  be 
insufficient  to  satisfy  both  demands  the  subsequent  creditor 
might  be  defrauded.  By  the  4th  W.  &  M.  c.  16,  s.  2,  3,  it 
is  enacted,  that  unless  such  notice  or  discovery  be  given  in 
writing  under  the  hand  of  the  debtor,  to  the  subsequent  en-' 
cumbrancer  before  the  execution  of  his  security,  the  debtor, 
his  heirs,  executors,  administrators  and  assigns,  shall  have  no 
relief^  equity  of  redemption  against  him  and  his  represeur 
tatives,  but  that  he  and  they  shall  hold  and  enjoy  the  lands 
against  the  debtor,  and  all  persons  lawfully  claiming  under 
him,  as  freely  as  if  the  same  had  been  an  absolute  purchase, 
except  where  the  debtor  or  his  heirs,  upon  notice  given  by 

{q)  Grogan  v.  Cooke^  3  Ball  &  (s)    Underwood    v.    HiticoXf 

B.330  1  Ves.  279. 

(r)  Viilersv.  Beaumont,  iVem.  (t)  12   Ve^.  103;   Ex  parte 

100;  Bale  v,  Newton,   1  Vern.  Berry,  19  VeSr  219. 
464 ',  2  Vern.  475, 
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•the  mortgagee,  his  representatives  or  assigosi  in  writing 
under  seal,  attested  by  two  or  more  witnesses,  of  any  foraeier 
judgment,  statute  or  recognizance,  shall  pay  off  ther  same,  and 
cause  it  to  be  vacated  or  discharged  by  record.  And  it  is 
thereby  provided  in  the  fourth  section  thereof,  that  subsequent 
mortgagees  shall  nevertheless  have  power  to  redeem  prior 
mortgages,  and  in  the  fifth  section,^at  the  Act  shall  not  have 
the  effect  of  barring  the  dower  and  right  in  the  lands  of  the 
debtor's  widow,  unless  she  should  legcdly  join  in  such  mort- 
gage, or  should  otherwise  bar  herself.  The  purpose  intended 
by  this  statute  was  to  recompense  honest  mortgagees  for  the 
trouble,  hazard  and  charge,  which  they  might  be  put  unto  by 
such  conduct  of  their  debtor ;  and  hence  it  would  not  avail  a 
fraudulent  mortgagee  to  whom  the  required  notice  had  not 
been  given,  or  one  who  had  been  already  apprized  of  the  prior 
encumbrance  (u).  A  mortgage  become  irredeemable  by  this 
statute  would  continue  so  in  the  hands  of  an  assignee,  to 
whom  it  might  have  been  transferred  in  consideration  of  what 
was  due  thereupon  in  respect  of  principal,  interest  and  costs ; 
and  a  mortgagee  might  take  advantage  of  this  statute  to  ob- 
tain the  absolute  irredeemable  possession  of  the  estate,  by 
paying  off  the  prior  encumbrance  (x).  There  is,  however,  one 
case  which  appears  to  have  been  omitted  out  of  the  Act, 
where  part  only  of  the  lands  comprisfed  in  the  second  mort- 
gage are  included  in  the  first ;  but  it  seems  the  difference  of 
an  acre  or  two,  or  the  like,  would  not  exempt  the  same,  but 
would  rather  be  looked  upon  as  a  contrivance  to  evade  the 
statute  (y). 

The  reader  may  here  also  be  reminded,  with  reference  to  a 
very  important  statute,  that  the  common-law  principle,  that 
freehold  estate  in  the  possession  of  a  debtor,  or  if  of  in- 
heritance and  he  be  dead,  of  his  heir  by  descent,  was  subject 
to  the  claims  of  creditors  by  bond  or  other  specialty,  but 
.  that  the  same  was  hardly  extensive  enough  to  avoid  injus- 
tice :  for,  if  the  heir  had  aliened  the  land  before  an  action 
brought  by  the   creditor,  the  latter  would  have  been  de- 

(tt)  Stafford  v.  iSe%,  a  Vern.         (x)  2  Vern.  590. 
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fealed(z)  at  law  (a)  upon  a  claim  against  his  debtor^s  estate. 
The  statute  adverted  to,  the  3  W.  &  M.  e.  14,  s.  5,  (made 
perpetual  by  6  &  7  W,  3,  c.  14,  s.  2.)  supplied  the  defect,  by 
enacting  that  in  such  a  case  the  heir  shall  be  answerable  in 
an  action  of  debt,  to  the  value  of  the  land  aliened  by  him. 

There  was,  however,  another  conscf^uence  of  the  limited 
nature  of  the  common-law  rule  to  which  we  have  just 
alluded,  which  will  require  a  few  observations,  as  more  ini- 
mediately  connected  with  the  doctrines  of  this  court,  namely 
that  the  debtor  might  by  devise  of  his  estate  of  inheritance, 
defeat  his  specialty  creditors  of  their  claims  thereupon  (b% 
for  it  will  be  remembered,  that  although  the  statutes 
3a  Hen.  8,  c.  i,  and  34  &  35  Hen.  8,  c.  5,  gave  and  regu- 
lated the  power  of  disposition  over  such  property  by  will, 
and  the  1  a  Cha.  2,  c.  24,  by  which  the  military  tenures  were 
finally  in  effect  abolished,  virtually  extended  that  authority, 
they  gave  no  relief  to  specialty  creditors  agamst  the  devised 
of  their  debtors*  In  extension,  then,  of  the  principle  updn 
which  the  13  Eliz.  c.  5,  was  passed  to  protect  creditors 
against  fraudulent  conveyances  (c),  it  was  by  the  3  W.  8c  M. 
c.  14,  (made  perpetual  by  6  8c  7  W.  3,  c.  14,  s.  2,)  to  prevent 
specialty  creditors  from  being  defeated  by  fraudulent  de- 
vises (d)  enacted  in  the  2d  section  thereof,  that  all  wills  and 
testaments,  limitations,  dispositions,  or  appointments  of  or 
concerning  any  manors,  messuages,  lands,  tenements,  or  he- 
reditaments, or  of  any  rent,  profit,  term,  or  charge  out  of  the 
same,  whereof  any  person  at  the  time  of  his  decease  should 
be  in  anywise  seised,  or  should  have  any  power  to  dispose  of 
by  will,  should  be  deemed  and  taken  as  against  such  credi- 
tors and  their  representatives  to  be  fraudulent  and  void ;  and 
it  was  by  section  the  third  declared,  that  such  creditors  might 
maintain  their  actions  of  debt  against  the  heir  and  devisee 
jointly;  and  by  the  7th,  that  if  the  devisee  should  have 
aliened  the  land  before  action  brought,  he  should  be  answer- 
able for  the  debt  to  the  value  thereof.    The  clause  however 


(z)  2  Atk.  204 ;  I   P.  Wins.         (fi)  2  Atk.  204. 
431-  (c)  Ibki. 

(a)  1  P.  Wms.  777.  (d)  Ridgew.  Rep.  312,  313. 


p.  ft.  Cfa,  3.  0.  3.]  FRAUD.  417 

of  this  statute^  which  has  most  particular  reference  to  the 
jurisdiction  of  this  court,  is  the  4th  section,  which  declares, 
that  where  there  has  been  any  limitation  or  appointment,  de*- 
vise,  or  disposition  of  real  estate  for  the  raising  or  payment 
of  any  just  debts,  or  any  portions  for  younger  children,  other 
than  the  heir  at  law,  according  to  any  marriage-contract  in 
writing,  bon&fide  made  before  marriage,  the  same  shall  be  in 
full  force,  and  the  estate  shall  and  may  be  held  accordingly, 
until  such  debts  or  portions  shall  be  raised,  paid,  and  satis- 
fied. Hence,  although  a  devise  of  the  land  by  way  of  gift, 
or  for  the  payment  of  legacies,  would  not  now  affect  the 
rights  of  specialty  creditors,  it  would  not  prevent  a  devise 
for  payment  of  debts  generally  (e),  or  for  securing  the  payment 
of  sudi  portions  as  are  mentioned  in  the  statute  (/).  The  case 
then,  if  the  payment  under  the  directions  of  the  will  were  prac- 
ticable (g),  would  be  out  of  its  operation  (A),  and  would 
therefore  be  decided  in  the  same  manner  as  if  it  had  not  been 
passed  (t) :  and  a  creditor  would  be  able  to  obtain  such  a  re- 
medy only  as  the  will  might  have  effectually  directed.  And  it 
may  be  noticed  that  where  one  devised  his  real  estate  to 
trustees,  to  apply  the  rents  and  profits  thereof  in  payment  of 
his  debts  and  interest,  it  was  h^ld,  that  although  according 
to  the  circumstances  the  estate  could  not  be  sold  under  the 
terms  of  the  will,  the  case  was  not  within  the  statute  (ft).  And 
a  charge  of  debts  upon  real  estate  by  will  is  exempt  from  its 
operation  (/)• 

With  respect  to  the  consequences  in  this  court  of  so 
devising  or  cbarging.real  estates,  which  are  very  peculiar  and 
important,  that  is  a  subject  which  will  more  properly  fall 
under  decision  when  we  come  to  treat  of  the  manner  and 
order  in  which  assets  are  therein  administered. 

(e)  i«  Ves.  164.  (*)  Lingard  v.  Derby ^  1  Bro. 

(/)  I  P.  Wma.  4.31. ,  C.  C.  311 ;  but  see  s  Bro.  C.  C. 

(g)  Hughes  v.  DoulbeUf  2  Bro.  614. 

C.G.  614;  S.  C.  2  Cox  R.  170.  (/)  Hargrove  v.  Tindal,  1  Bro. 

(A)  7  Ves.  323 ;  and  see  Earl  of  C.  C.  1 36,  note ;  Batson  v.  lAnde- 

Bath  V.  Earl  of  Bradford,  2  Vez.  green,  2  Bro.  C.  C.  94;  7  Ves. 

587.  323* 

(t)  See   I   Bro.    C.  C    312; 

4  Vei.  550. 
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'  Besides  the  instances  which  have  been  faUlierlo  adduced 
in  relation  to  croditoTB,  in  which  a  fraud  might  be  atteinpte<l 
•upon  them  through  the  medium  of  a  stranger,  whether  by 
conveyance,  contract  or  devise^  there  are  others  in  which 
their  debtor  might  seek  the  benefit  of  some  of  them  to  the 
injury  of  the  rest ;  and  these  form  a  subject  which  may  also  b^ 
proposed  as  an  example  of  fraud  upon  third  persons.  The 
secondary  contract  in  cases  of  the  kind  to  which  we  now 
•allude,  is  effected  by  what  is  termed  a  composition  or  trust- 
deed,  the  purport  of  which  usually  is,  that  the  debtor, 
by  himself,  or  through  the  medium  of  trustees,  or  by  sureties; 
undertakes  to  pay,  and  his  creditors  to  receive,  a  certain 
composition  upon  their  debts  in  lieu  of  their  full  demands ; 
and  that  in  consideration  thereof,  they  agree  to  release  and 
discharge  him,  his  representatives,  and  property,  from  theit 
claims,  and  from  all  actions  or  causes  of  action  which 
they  may  have  a^inst  him  in  respect  thereof)  The  usual 
mode  of  signifying  their  acceptance  of  the  terms  of  the 
deed  ts  by  their  severally  coming  in  and  signing  the  samew 
If  they  should  all  subscribe^  the  object  of  the  debtor  is  at< 
tained ;  for  upon  the  fulfilment  of  the  same  on  his  part  by 
himself,  his  trustees  or  sureties,  he  vnll  be  relieved  from  fiir# 
ther  responsibility  in  respect  of  the  debts  due  to  them.  Th^ 
creditors  of  course  are  not  under  any  obligation  to  accede  to 
the  terms  proposed :  and  this  court  wiU  not  interfere  to  prevent 
any  who  have  not  acepted  the  same  from  adopting  measures  to 
compel  satisfaction  of  their  demands  (m),  or  direct  the  execu- 
tion of  the  purposes  of  the  deed  where  all  of  them  have 
not  concurred  (n).  It  seems,  however,  that  express  acqoL 
escence  on  the  part  of  a  creditor  is  not  absolutely  requisite^ 
for  if  there  be  a  time  fixed  within  which  the  deed  shall  be 
executed  by  them,  or  be  null  and  void,  which  is  ahnost  uni- 
versally the  case,  and  they  do  not  all  sign,  but  nevertheless 
treat  the  deed  as  valid,  and  act  under  it,  the  same,  though 
void  at  law,  will  be  supported  in  equity  and  they  vnll  all  be 
bound  thereby  (o). 

If  a  creditor  by  holding  out  a  threat  to  the   debtor  of 

(in)  1  Dick.  376.  (0)  Ex  parte  Sadier  oniJack* 

in)  Atherton  v.  fVorthf  Dick.     *o«,  15  Yes,  5^;  Spbttlswood  r. 
375.  5/ocA:(/afe,  Coop.  R.  ibV.' 
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refiisal  to  sign,  shonld  indoce  the  latter  ot  give  him  gecurity 
for  thie  remainder  of  his  debt,  over  and  above  what  he  would 
receive  under  the  deed|  this  would  be  a  fraud  not  only  upon 
the  debtor^  but  upon  the  creditors  who  might  have  come  in(|>); 
and  it  seems,  that  if  a  voluntary  agreement  were  entered  into 
by  the  debtor  to  give  to  some  particular  creditors  any  greater 
advantt^es  than  those  secured  by  the  deed  to  the  rest,  such 
transaction  would  be  a  fraud  upon  the  latter  (9);  and  that 
even  if  a  creditor  were  to  obtain  from  his  debtor  a  further 
security  than  the  deed  for  the  payment  of  his  dividend  only, 
the  transaction  would  in  this  court  be  affected  with  a  similar 
character  (r).  Indeed  it  is  a  principle  in  such  cases  that  all  the 
parties  should  deal  upon  equal  terms  ;  and,  as  it  is  supposed 
that  the  deed  expresses  the  understanding  of  thecreditors,  not 
only  with  their  debtor  but  with  each  other,  that  the  security 
bflfered  by  that  instrument  is  to  be  taken  in  full  discharge 
of  their  respective  debts, '  every  creditor  who  signs  virtually 
representing  to  the  others  that  he  has  been  inducbd  by 
humanity  towards  the  debtor  to  accede  to  the  terms  pro- 
posed :  so  that  if  he  were  to  act  as  in  the  instances  alluded 
to,  his  conduct  would  be  in  direct  contradiction  to  the  mutual 
good  faith  of  the  transaction  ($).  And  on  the  other  hand, 
if  one  creditor  should  be  prevailed  upon  by  his  debtor  to 
represedt  his  demand  below  the  real  amount,  and  should 
receive  securities  to  make  up  an  equal  dividend  with  the 
rest,  it  would  likewise  be  a  fraudulent  transaction,  although, 
in  one  instance,  where  there  was  no  injury  to  the  parties, 
and  no  intention  of  fraud  in  the  creditor,  it  was  held  that  if 
there  should  be  any  surplus  after  satisfaction  of  all  the  cre- 
ditors under  the  deed,  this  court  would  not  shield  the  debtor 
from  payment  of  the  amount  so  secured  (0-  And  it  may 
be  noticed,  that  in  a  case  of  this  kind,  if  the  parties  have  so 
dealt  as  to  leave  securities  in  the  hands  of  one  of  the  credit 

(|>)  Spurret  v.  Spiller,  1  Atk.  (r)  See  Ex  parte  SadUr  and 

106 ;  I  Atk.  352  ;  Middleton  v.  Jackson,  15  Ves.  52. 

Lord  Onslow,  i   P.  Wms.  768;  {s)  See  the  Judgment   in  Er 

Jockman  v.  Mitchell,   13   Ves,  parte   Sadler   and    Jackson,    15 

581 ;  15  Ves.  55.  Ves.  56. 

(g)  Maxoson  v.  Stock,  6  Ves.  (0  Eastabrook  v.  Scott,  3  Ves. 

300.  456. 
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tors,  and  thereby  to  enable  him  to  bring  an  action  •  at  lair^ 
this  court  will  take  care  that  no  use  shall  be  made  of  that 
power  to  the  prejudice  of  the  others  (tc).  When,  however,  a 
separate  security  or  agreement  is  given  to  a  particular  credi- 
tor, with  the  consent  of  the  rest,  the  same  will  avail  (x).  And 
if  all  the  creditors  should  come  in,  and  there  should  not  be 
any  limitation  of  time  in  the  deed  within  which  they  should 
be  at  liberty  so  to  do,  or  the  deed  should  be  void,  each  ere* 
ditor  may  make  his  own  bargain,  and  resort  to  any  just  means 
to  obtain  his  whole  debt(y). 

The  secret  transactions  to  which  we  have  alluded  in  fraud 
of  composition-deeds  are  now  considered  to  be  bad  at  law ; 
but  it  is  to  be  observed,  that  the  jurisdiction  of  courts  of 
equity,  which  pre-existed,  is  not  in  consequence  superseded 
even  in  the  cases  in  which  discovery  in  not  peculiarly  requi- 
site (2;),  and  we  have  seen  that  there  are  besides  instances 
over  which  this  court  exercises  a  purely  equitable  juris- 
diction (a). 

Before  we  quit  this  subject  it  may  be  remarked,  that 
aldiough  trust-deeds,  by  which  a  debtor  transfers  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors,  may  be 
good  if  not  in  contemplation  of  bankruptcy,  yet,  that  if  he  be 
a  trader,  and  he  so  convey  all  his  property,  it  may  of  itself  be 
an  act  of  bankruptcy  (6) ;  although  if  his  creditors  concur  in 
accepting  the  terms  of  the  deed,  they  would  afterwards  be 
precluded  from  taking  out  a  commission  against  him(c). 

(«)  Mackenzie   v.    Mackenxief  (a)  Ex  parte  Sadler  and  Jack' 

16  Ves.  372.  sarif  15  Ves.  52 ;  Spattitwood  v. 

(s)  13  Ves.  586 ;  and  Hebblem  Stockdak^  Coop,  los ;  Mackenzie 

thwaite's  Case  there  cited ;  6  Ves*  v.  Mackenzie,  16  Ves.  373. 

307*  (b)  6  Geo.  4,  c.  16,  8.4;  and 

(j/)C<nutanteinv.Blacheyi Cox  see    16  Ves.    148;   Button  v. 

R.  S87 ;  and  see  Lewis  v.  Chase,  Morrison^  17  Ves.  193. 

1  P.  Wms.  620.  (c)  Ex  parte  Sham,  1  Madd. 

(«)  13  Ves.  586.  R.  598. 
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CHAPTER  THE  FOURTH. 

OF  THIS  court's  0£N£RAL  MEANS  OF  ADMINISTERING 
JUSTICE  WHERE  THE  REMEDIES  AFFORDED  BY  THE 
COURTS  OF  LAAV  ARK  PECULIARLY  INAPPROPRIATE. 

1  HE  nature  of  the  subjects  hitherto  treated  o(  upon  which 
relief  is  given  in  this  court  by  its  general  decree,  may  be  re- 
garded as  the  cause  upon  which,  in  many  instances,  the  same 
is  founded ;  but  those  which  remain  to  be  discussed  rather 
relate  to  what  may  be  its  object  and  effect.  And  if  the  cases 
which  have  been  adverted  to  under  the  heads  of  Accident, 
Mistake  and  Fraud,  were  capable  of  being  classed  under  the 
subsequent  branches  of  this  part  of  the  subject^  and  the  court 
were  influenced  to  interfere  in  the  latter  upon  those  circum* 
stances  only,  and  not  upon  the  ground  of  its  being  able  to 
afford  more  appropriate  and  satisfactory  relief,  this  arrange* 
ment  would  not  have  been  made.  A  more  logical  disposition 
however,  of  the  subject,  if  it  had  been  adopted,  would  have 
appeared  extremely  artificial,  and  would  have  required  much 
explanation  and  detail;  and  after  all,  however  complete  it 
might  have  been  in  the  abstract,  would  probably  in  its  appli- 
cation to  practice,  have  produced  that  confusion  which  it  is 
the  obvious  purpose  of  an  arrangement  to  prevent,  and  would 
certainly  have  been  far  more  at  variance  than  that  chosen 
with  the  usual  mode  of  dividing  the  subject. 

The  means  of  administering  justice  by  the  general  decree 
of  this  court,  which  are  to  be  considered  in  this  chapter,  relate 
to  its  power  of  compelling  the  specific  performance  of  agree- 
ments, of  relieving  against  legal  forfeitures  and  penalties,  of 
rescinding  contracts,  and  of  preventing  abuses  of  the  rules 
and  practice  of  the  courts  of  law. 

The  only  subject  which  will  remain  to  be  considered,  as 
already  intimated,  will  be  that  of  account,  upon  which,  as  it 
will  be  found  that  the  remedy  afforded  here  is  similar  to  that 
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given  at  law,  and  that  the  grounds  of  this  court's  interference 
are  to  be  traced  to  its  mode  of  administering  the  same,  and 
therefore  that  it  depends  upon  the  circumstance  of  the  equi- 
table relief  being  more  complete  than  the  legal  rather  than 
to  its  being  more  appropriate,  it  will  require  separate  con- 
sideration. 


SECTION  THE  FIRST. 


OF    THB    SPECIFIC    PERFORMANCE    OF    AGREEMENTS. 

The  fulfilment  of  amoral  obligation  is  a  duty  which  every 
man  owes  to  the  community  of  which  he  is  a  member;  but  ia 
such  a  state  of  society  as  ours  it  must  often  happen  that  the 
desire  of  private  gain  will  outweigh  all  considerations  of  the 
public  good,  and  its  gratification  be  sometimes  sought  with- 
out regard  even  to  the  dictates  of  conscience.  The  breach  of 
such  an  obligation  may  also  frequently  arise  from  the  com- 
plicated nature  of  the  engagements  which  are  made  amongst 
us,  and  to  the  erroneous  interpretations  of  the  duties  which 
arise  thereupon.  The  necessity  of  some  judicial  authority  to 
explain  these  obligations,  and  to  enforce  the  performance  of 
them,  is  too  obvious  to  require  comment  The  courts  of 
common  law  take  cognizance  of  the  subject,  and  regard  them 
as  capable  of  being  contracted  in  two  ways ;  namely,  by  deed, 
in  which  case  they  are  denominated  covenants,  or  by  writing 
signed,  but  not  under  seal,  or  by  word  of  mouth,  in  which 
two  last  instances  they  are  at  law  called  parol  agreements. 
The  legal  remedy  upon  the  breach  of  such  agreements, 
whether  by  action  of  covenant  or  of  assumpsU,  it  will  be 
remembered,  is  pecuniary,  in  the  shape  of  damages  propor- 
tioned to  the  injury  sustained.  It  is  apparent  that  such 
relief  would  often  be  very  inappropriate  and  inadequate ;  but 
Chancery  being  capable,  by  its  control  over  the  parties,  of 
compeUing  execution  of  the  contract,  has  very  usefully  (e) 
assumed  a  jurisdiction  to  afford  by  its  decree  that  morespe-- 
cific  and  satisfactory  species  of  relief. 

(a)  1  Ve2.  446. 
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•  Buty  although  this  court  acknowledges  the  marked  dis- 
tinction between  such  contracts  as  are  under  seal  and  sucb 
as  are  not  under  seal,  yet  as  the  relief  here  given  appears  to 
be  the  same  upon  each  species  of  instrument,  we  shall  not 
affect  to  distinguish  between  them,  except  so  far  as  may  be 
necessary  in  respect  to  the  question  of  the  consideration' 
upon  which  they  may  respectively  be  entered  into,  but  shall: 
discriminate  only  between  such  as  are  in  writing,  and  such  a» 
are  oral,  v^hich  will  respectively  be  designated,  according  to 
their  usual  appellation  in  Chancery,  as  written  agreements, 
and  agreements  by  parol. 

.  This  court,  it  seems,  originally  regulated  its  decisions  under 
this  peculiar  jurisdiction  so  implicitly  upon  the  authority  of 
the  courts  of  law,  that  it  was  the  practice  to  send  the  parties 
Either  in  the  first  instance,  to  ascertain  whether  the  plaintiff 
ixi  equity  had  the  legal  right,  and  according  to  the  verdict 
to  extend  or  withhold  its  more  specific  remedy  (&)•  In  the 
course  of  time,  however,  this  precaution,  as  a  geneml  rule.. 
even  where  a  remedy  in  the  shape  of  damages  might  be 
sought  at  law,  became  unnecessary ;  and  indeed,  such  haa 
long  been  the  high  judicial  authority  and  discretion  of  thi» 
court,  that  there  have  now  been  many  instances  of  this  kind 
i^  which  it  has  interfered  where  damages  would  not  have 
been  given  (c).  it  will  also  decree  a  specific  performance, 
where  an  action  at  law  has  been  lost  by  the  default  of  the 
party  seeking  such  relief,  if  it  be  notwithstanding  con- 
scientious that  the  same  should  be  carried  into  effect  (d): 
and  where  an  action  will  not  lie  between  the  parties,  if  the 
nght  be  clear  to  the  satisfaction  of  this  court,  as  it  A.  should 
contract  with  B,  and  B,  should  afterwards  contract  with  C. 
for  the  same  matter ;  for  although  A.  could  not  sustain  an 
action  against  C.  at  law.  he  might  in  this  court  compel  ful- 
filment by  him  of  the  agreement  {e). 

Besides,  howefver,  its  being  necessary  that  the  court  should 
be  satisfied  of  the  plabtifPs  right,  it  must  also  appear  that 

(6)  AmbL  406 ;  and  see  Wise'  Buckle^  s  P.  Wma.  S43  ;  Acton 

many.  Roper ^  i  Cha.  Rep,  158  ;  v.  Pearce,  2  Vera,  480 ;  1  Vez, 

s  Freem.  317  ;  Holhsy,  EdwardSf  258  ;  2  Sch.  &  Lefr.  347.  684. 
1  Vem.  159;  i*  Ves.  592,  (d)  2  Sch.  &c  Lefr.  347. 

(c)  a  Freem.  046;  Cannel  r.        (c)  Sees  Meriv.486. 
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the  legarremedy^  if  any  caB<be  obtained,  would  be  inade- 
quate (y*).  In  some  instances  that  remedy  may  be  more 
appropriate  than  any  this  court  can  afford  (g) ;  and  therefore 
it  must  be  assured,  that  under  all  the  circumstances  it  is 
equitable  to  give  more  relief  than  the  applicant  can  obtain  at 
law  (A).  It  is  where  the  plaintiff,  to  have  full  justice,  requires 
that  the  contract  should  be  specifically  performed  (i),  and 
where  a  breach  of  it  would  be  productive  of  irreparable  in- 
jury (A),  that  this  court  so  interferes.  If  it  would  be  inequi- 
table by  reason  of  extrinsic  circumstances,  such  as  accident, 
mistake,  or  fraud,  it  would  not  grant  a  specific  performance  (/). 
And  it  may  be  observed  that  a  court  of  equity,  for  the  most 
part,  gives  this  peculiar  relief  in  cases  in  which  the  questioii 
arises  in  respect  of  really,  and  not  where  it  relates  to  per- 
sonalty;  but  that  it  does  not  so  regulate  its  interference  upon 
the  distinction  between  the  two  descriptions  of  prop^y*  It 
decrees  performance  of  a  contract  for  land,  not  on  account  of 
the  real  nature  thereof,  but  because  damages  at  law,  which 
must  be  calculated  upon  the  general  money-value  of  the  Iand# 
may  not  be  a  complete  remedy  to  the  purchaser  to  whom  the 
estate  may  have  a  peculiar  and  special  value.  So  it  will  gene- 
rally refuse  to  decree  performance  of  a  contract  for  the  sale 
of  stock  or  goods,  not  on  account  of  their  personal  nature, 
but  because  damages  at  law,  calculated  upon  the  market- 
price  of  the  stock  or  goods,  are  as  complete  a  remedy  to  the 
purchaser  as  the  delivery  of  the  stock  or  goods  contracted  for, 
inasmuch  as  with  the  damages  he  may  purchase  the  same 
quantity  of  the  like  stock  or  goods  (m).  But  a  contract  for 
the  sale  of  personalty  may  nevertheless  be  of  such  a  cfaarac- 


(/)  8  Ves.  163;  and  Cud  v. 
RutteTf  1  P.  Wms.  570;  Buxton 
V.  lAsteTf  3  Atk.  383  ;  FUtU  v. 
Brandont  8  Ves.  159;  Davis 
V.  Hone,  s  Sch.  &  Lefr.  341 ; 
ibid.  553* 

(g)  8  Ves.  163. 

(A)  6  Ves.  338 ;  10  Ves.  3055 
1  Jac.  &  W.  351. 

(i)  2  Bro.  C.  C.  343. 

Ik)  1  Jac.  &  W.  370. 


(0  See  Young  y.  Clerk,  Free. 
Cha.  541 ;  Twining  v.  Morrice, 
a  Bro.  C.  C.  326  ;  Marquii 
of  TofWMkend  v.  StangrooMf 
6  Ves.  328 ;  Higginton  v.  CkmeSf 
15  Ves.  516 ;  CUmei  v.  Higfftt* 
aon^  1  Ves. &  Bea.  524;  Cadmam 
v.  Horner^  18  Ves,  10 ;  Wall  v* 
Slubhs,  1  Madd.  R.  80 ;  Modu 
v.  Cooki  2  Sim.  &  Stu.  488. 

(m)  1  Sim.  &  Stu.  6io. 
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ter,  that  the  subject-matter  bearing  to  the  purchaser  either 
intrinsicaUy,  or  from  some  attendant  circomstances,  a  peculiar 
value,  the  non-fulfilment  of  it  will  not  admit  of  pecuniary 
compensation ;  and  in  such  a  case  therefore  this  court  will 
hold  a  specific  performance  as  essential  to  justice  as  if  the 
agreement  related  to  realty,  and  will  decree  accordingly  (it). 

It  is  satisfactory  to  observe,  that  where  this  court  does  not 
conceive  itself  justified  in  interfering,  by  its  refusal  so  to  do, 
it  inflicts  no  injury  on  the  plaintiff,  for  no  decision  is  thereby 
made  which  can  affect  his  right  to  any  other  redress  by  way 
of  damages  to  which  he  may  be  entitled  at  law.  Where 
however  the  contract  is  such  as  this  court  approves,  and 
there  are  no  peculiar  circumstances  attending  the  same,  it  is 
as  much  of  course  in  a  court  of  Equity  to  decree  a  specific 
performance  as  it  is  to  give  damages  at  law(o);  for  aldiough 
^  it  is  tnily  said  to  be  a  matter  of  discretion  whether  this  court 
will  decree  a  specific  performance  or  not  (/>),  yet  it  is  to  be 
remarked,  that  such  discretion  is  not  arbitrary,  but  is  exercised 
in  a  judicial  manner  according  to  established  rules  (9). 

Having  made  these  few  preliminary  observations  for  the 
purpose  of  illustrating  the  general  principle  of  this  court's 
jurisdiction  to  decree  the  specific  performance  of  a  contract, 
we  shall,  with  the  view  of  facilitating  our  inquiry  into  the 
particular  instances  of  its  exertion,  consider  the  doctrine  with 
reference  to  the  parties  to  the  agreement;  to  the  evidence  of 
the  agreement ;  to  the  subject-matter,  object  and  nature  of 
the  agreement ;  to  the  construction  and  effect  of  the  agree- 
ment; and  to  the  execution  of  the  agreement. 

(«)  See  Buxton  v.  Luter,  3  Atk.  (0)  9  Ves.  608. 

383 ;  and  Taylor  v.  NeviUe^  cited  (p)  7  Ves.  35 ;  and  see  3  Atk. 

ib.384;  Ball  v.  Cogg#,  1  Bro.  389;  13  V^.  37.  332;  1  Ves. 

P.  C.  140;    Withy  v.    CottU^  &  Bea.  527;   1  Madd.  R.  9; 

1   Sim.  &  Stu.  174 ;  Lingen  v.  1  Ball  &  B.  69. 

Simpsony   1  Sim.  &  Stu.  600;  {q)  3  Atk.  187;  18  Ves.  ill; 

Adderley  v.  Dixofh  I  Sim.  &  Stu.  2  Ball  &  B.  288. 
607. 
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1.  Of  the  Parties  to  the  Agreement. 

This  portion  of  the  subject  is  chiefly  regulated  by  the  rulea 
of  law ;  and  although  we  have  in  the  last  chapter  adverted  to 
certain  incapacities  tp  which  individuals  may  be  subject,  a  few 
remarks  here,  with  reference  to  persons  under  disabilities, 
nevertheless  appear  to  be  requisite. 

Idiots  and  lunatics,  afler  ofBce  found,  are  considered  at. 
law  as  incapable  of  exerting  reasonable  discretion,  notwith- 
standing that  it  seems,  in  certain  cases,  from  technical  rules 
which  there  prevail,  they  cannot  set  up  their  own  insanity  as 
a  ground  for  annulling  their  acts  (r).  Contracts  with  a  person 
in  such  a  condition  are  however  voidable  (s),  upon  itis  being 
shown  that  they  were  entered  into  while  he  was  unsound  iof 
mind.  The  law,  in  the  case  of  a  lunatic,  contemplates  the 
probability  of  lucid  intervals,  diuring  which  the  party  is  ca- 
pable of  contracting  (f) ;  and  this  court  will  in  some  instances 
decree  specific  performance  against  a  lunatic  upon  that  prin- 
ciple (u) :  for  lunacy  does  not  alter  the  rights  of  the  parties, 
although  by  reason  of  inability  to  obey  the  decree  it  may 
happen  that  the  specific  relief  cannot  be  afforded,  and  the 
parties  may  therefore  be  left  to  their  remedy  at  law  (i).  If 
the  sanity  of  a  party  to  a  contract  be  asserted,  though  he 
should  subsequently  be  found  non  compos  from  a  period  an- 
terior, and  the  inquisition  should  not  be  traversed,  this  court 
would  direct  a  trial  at  law  to  determine  the  question  ;  and  if 
the  verdict  should  be  in  the  affirmative,  and  the  conscience 
of  the  court  be  satisfied,  it  would,  if  possible,  direct  the  con- 
tract to  be  carried  into  execution  (y).  And  it  may  be  observed, 
that  as  in  such  a  case  general  lunacy  firom  a  particular  period 
Would-  be  established,  the  proof  of  a  lucid  interval  in  the 
mean  time  would  lie  on  the  party  asserting  it,  who  would  be 
'bound  to  show,  not  merely  a  cessation  of  the  violent  symptonut 

(r)  4  Co.  R.  134.  («)  OxDcn  v.  Davis^  1  Vez.  8s ; 

(*)  See  Beverley'n  Case^  4  Co.  Hall  v.  Warren^  9  Vcs.  605. 

R.  133,  b.  (*)  1  Vez.  8fl. 

(0  9  Ves.  6 10 ;  3  Meriv.  85,  (y)  HaU  v.  Warren^  9 Ves.  605. 

-.0 
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of  the  disorder,  but  a  sufficient  restoration  of  the  faculties  of 
the  mind  to  enable  the  party  soundly  to  judge  of  the  act  (2). 

And  it  may  here  be  mentioned,  that  in  the  case  of  drunken- 
ness, which  occasions  a  temporary  suspension  of  the  reasoning 
power^  this^  court  will  not,  it  seems,  generally  (a)  interfere  to 
compel  the  drunkard  specifically  to  perform  the  agreement^ 
but  will  leave  the  other  party  to  his  legal  remedy  (b). 

Infants  may  bind  themselves  to  pay  for  necessaries  and 
for  instruction  (c) ;  and  if  we  add  thereto  that  they  are  bound 
by  doing  that  which  they  are  under  an  obligation  to  do,  it 
appears  the  whole  of  the  voluntary  agreements  in  which  in- 
fants may  engage,  and  which  will  at  law  be  effectual  against 
them,  are  enumerated.    It  may  here  be  noticed,  that  if  one  . 
should  lend  money  to  an  infant  to  pay  for  necessaries,  but 
should  not  lay  it  out,  or  see  it  laid  out  for  him  therein,  the 
loan  would  be  considered  at  law  to  be  at  the  peril  of  the 
lender  (d);  and  although  the  infant  should  subsequently  ap-* 
ply  the  same  for  the  purpose  intended,  yet  as  contracb  which 
are  not  good  at  the  time  they  are  made  are  not  there  recog- 
nised, the  infant  would  not  be  bound  (e).  In  equity,  however, 
such  sipibseque&t  application  by  the  infant  would  avail  for  the 
benefit  of  the  lender,   for  he  would  then  be  regarded  as 
standing  in  the  place  of  the  creditor  (/).    Other  contracts 
entered  into  by  infants  respecting  property  are  not  it  seems 
generally  void,  but  are  merely  voidable,  the  infants  being  at 
liberty  when  tliey  arrive  at  the  age  of  twenty-one  to  confirm 
or  avoid  them  at  their  discretion  (g).    There  is  indeed  one 
instance  in  which  the  contracts  of  infants  have  been  rendered 
absolutely  void  by  statute  (A),  namely,  where  entered  into  for 
the  sale  of  annuities.    These  observations  apply  to  the  acts 
of  an  infant  which  are  done  by  him  independently  and  sua 
sponte ;  but  there  are  certain  cases  in  which  public  policy 

(z)  9  Ves.  611 ;  and  see  3  Bro.  {d)  Earie  v.  Peaky  Salk.  386 ; 

C.  C.  443«  1  Vein.  255. 

(a)  See  Cory  v.  Cory,  1  Vez.  (e)  Darby  v.  Boucher,  Salk. 

19 ;  1  Ves.  &  B.  30, 31 ;  Butler  279. 

V.  MuioiUU,  1  Bligh.  P.  C.  137-  (/)  1  P.  Wms.  559- 

(fi)    Cragg    V.    Itolmcj   cited  (g)  3  Mod.  310. 

18  Ves.  14;  ib.  16-  (A)  17  Geo.  3,  c.  26. 

(c)  Co.  Litt.  17a,  a,;  1  Ves. 
jun.  249. 
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requires  that  they  should,  under  proper  regulations,  be  capable 
of  entering  into  irrevocable  contracts  with  relation  to  their 
property.    As  by  the  common  law  the  marriage  of  a  boy 
under  fourteen  years  of  age,  and  of  a  girl  under  twelve,  was 
invalid,  if  either  of  them  at  the  age  expressed  declared 
his  or  her  dissent;  and  as  the  statute  (0,  which  rendered  all 
marriages  celebrated  by  license,  where  either  of  the  parties 
was  under  twenty-one.  and  not  a  widow  or  widower,  without 
the  consent  of  the  father,  or  if  he  were  not  living,  of  the 
mother  or  guardians,  absolutely  void,  has  been  so  far  re^ 
pealed  (k),  it  is  presumed  that  the  before-mentioned  common- 
law  rules  now  prevail.    Hence,  as  the  marriage  of  a  male  or 
female  infant  beyond  the  respective  ages  stated  would  now 
be  good  without  the  consent  of  guardians,  as  it  would  for  a 
time  previously  with  such  consent,  contracts  in  relation  to 
their  property  should  also,  for  manifest  reasons,  be  capable  of 
execution.    It  does  not  appear  to  have  been  yet  fully  deter- 
mined whether  a  male  in&nt  can,  except  by  virtue  of  a  power, 
effectually  settle  his  freehold  estate  (/);  but  it  has  been  de* 
cided,  that  where  one  married  an  adult  female,  who  cove- 
nanted that  her  real  estate  should  be  settled  to  certain  uses, 
his  agreement  was  held  to  be  a  sufficient  concurrence,  and  he 
was  bound  by  her  covenant  (m).     It  has  been  said  that  a 
female  infant  is  capable,  in  consideration  of  an  adequate  set- 
tlement by  her  husband,  of  agreeing  to  convey  her  inherit- 
ance (n) ;  and  that  her  contract  vrill  bind  her,  if  there  be  issue 
of  the  marriage,  who    are  provided  for  thereby  (o).    Lord 
Thurlow  however  held  that  she  would  in  no  case  be  bound 
unless  she  had  availed  herself  of  the  settlement  made  by  her 
husband  (p).    But  it  is  observable,  that  a  female  infant  may 
under  the  27  Hen.  8,  c.  10,  by  agreeing  to  a  jointure,  bar  her- 

(t)  26  Geo.  2,  c.  33.  Simpson  v.  GtUteridge,  ]  Maddk 

(k)  3  Geo.  4>  c.  75 ;  4  Geo.  4,  R.  609. 
c.  76.  (»)  Cannel  v.  Bvckk,  d  P.Wms. 

(t)  See  Strickland    v.   Coker,  243. 
3  Ca.  in  Cha.  211;  Jordan  v.         (0)  3Atk.  615. 
5(zva^e,  2  Eq.Ca.Ab.  101,102;         (/»)  1  Bro.C.  C.  116;  andsee 

HolUngshead    v.    HolUngsheadf  4  Bro.  C.  G.  510, 51 1 ;  CanUken 

cited  2  P.Wms.  229.  v.  CanUhers,  4  Bro.  C.C. 500; 

(m)  Slocombe  v.  Glubb,  2  Bro.  afid  see  cases  next  p*.  note  (r)» 
C.C.  545 ;  4  Bro.  C.  C.  513  j 
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self  of  dower  (9).  It  was  once  held  that  an  infant  might  be 
bound  by  a  settlement  made  by  her  husband  upon  the  mar- 
riage, if  the  same  were  fair  and  reasonable ;  but  it  now  seems 
she  cannot  be  bound  by  articles  entered  into  during  her  mi- 
nority, as  to  his  real  estate,  and  that  she  may  refuse  to  be 
bound,  and  may  abide  by  the  interest  which  the  law  casts 
upon  her,  and  which  noUiing  but  her  own  act  after  her  majo- 
rity can  fetter  or  affect  (r).  And,  it  may  be  added,  that  if  when 
of  age  she  should  not  accede  to  a  settlement  executed  during 
her  infancy,  her  husband's  conscience  would  nevertheless  be 
bound  not  to  aid  her  in  defeating  it  (js).  With  respect  to  the 
personal  estate  of  a  female  infant,  as  on  her  marriage.it  would 
become  the  absolute  property  of  her  husband,  it  is  well  estab- 
lished, to  avoid  such  a  result,  that  it  may  be  bound  by  agree- 
ment on  marriage  (0*  And  on  the  other  hand,  it  seems  that  a 
female  infant  may  by  contract  before  marriage  bar  herself  of 
a  distributive  share  of  her  husband's  personalty,  in  case  of  his 
dying  intestate  (u).  And  it  may  be  remarked,  that  it  appears 
to  have  been  the  opinion  of  Lord  Thurlow,  that  the  consent 
of  the  parent  or  guardian  could  not  make  any  essential  dif- 
ference as  to  the  validity  of  such  contracts  (x). 

A  married  woman,  in  case  her  husband  does  not  supply  her 
with  necessaries,  may  by  contract  bind  him  in  respect  there- 
of {y),  unless  she  commit  adultery,  or  certain  other  acts, 
subject  to  distinctions  weU  known  at  law  (z) :  and  the  rule  with 
regard  to  persons  lending  her  money  to  procure  them  is 
thesame  as  in  the  case  of  infants  (a).    She  has,  however. 


(q)  See  4  Bro.  C.  C.  506, 
note ;  Earl  of  Bucks  v.  Drury, 
3  Bro.  P.  C.  492  ;  S.  C.  4  Bro. 
C.  C.  506,  note;  Williams  v. 
Chitty,  3  Ves.  545. 

(r)  5  Ves.  717,  referring  to 
3  Woodes.  453 ;  and  see  Clough  v. 
doughy  6  Ves.  710 ;  MUner  v. 
Lord  HareiDoodf  18  Ves.  269. 

(#)  See  18  Ves.  275,  276. 
.  (/)  3  Aik.  613;  1  Bro.  C.  C. 
111. 


(fi)  Earl  of  Bucks  v.  Dtnajf 
3  Bro.  P.  C.  492. 

(x)  1  Bro.  C.  C.  112;  Wil- 
liams  V.  Chitty^  3  Ves.  545 ; 
5  Ves.  717 ;  but  see  19  Ves. 
19;  3  Atk.  56. 

(y)  1  Salk.  387. 

(2)  See  Morris  v.  Martin^ 
1  Stra.  647 ;  Etherington  v.  Par' 
roty  2  Lord  Raym.  R.  1006. 

(a)  1  Salk.  387 ;  1  P.  Wms. 
483  ;  Anon,  Prec.  Cha.  502. 
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BO  independent  power  over  her  real  estate  of  inheritance  (b) ; 
unless  it  be  reserved  by  way  of  power  over  an  use  (c),  or 
through  the  medium  of  trusts  (<2).  It  was  formerly  thought 
where  there  was  no  power  actually  reserved^  or  trust  expressed, 
that  ifa  feme  before  marriage  entered  into  an  agreement  with 
her  intended  husband  she  should  be  at  liberty  after  marriage 
to  dispose  of  her  real  estate,  and  that  although  he  would 
be  bound  thereby,  and  be  barred  of  his  tenancy  by  the  curtesy, 
it  would  not  even  in  equity  («)  aflPeot  the  right  of  theheif 
at  law*  That  opinion  has  not  been  followed;  but  the 
doctrine  seems  to  be,  that  where  real  property  is  before  mar- 
riage agreed  so  to  be  settled,  the  husband  andheir  will  respec« 
tivdy  be  considered  trustees,  and  she  may  make  a  disposition 
thereof  (/).  And  it  may  be  mentioned,  that  this  would  be 
the  case  though  her  agreement  were  in  respect  of  a  trust* 
estate  merely  (g).  It  is  perhaps  scarcely  necessary  to  obseive^ 
that  the  question,  wheUier  in  the  case  of  a  feme  coverte  not 
havii^  actually  conveyed  her  estate^  but  having  previously  to 
her  marriage  entered  into  a  contract  to  transfer  the  same  to 
certain  uses,  it  would  be  considered  as  binding  against  bei^ 
husband  and  heir,  could  not  arise  in  the  ease  of  a  mere  con- 
tract to  convey  entered  into  by  her  after  marriage  (A),  for  it 
would  be  too  late  then  to  bind  her  realty,  except  by  fine  or 
leecovery  (t).  It  has  long  been  established  that  peraonal 
estate  not  pnly  where  actually  given  or  settfed,  but  where  only 
agreed  before  marriage  to  be  settled  (A;),  to  the  separate  use  of 
a  feme  coverte,  is  absolutely  at  her  disposal  (/).    And  with 

(6)  Co.  Litt  113)  b.;  Peacock  565;     but  see  cursory  dktum^ 

V.  Monkf  3  Vez.  190.  1  Bro.  C.  C.  544* 

(c)  3  Vez.  191 ;  TomUtuon  v.  {g)    Wright     v.     Eagie/kldf 

Deightonf  1  P.  Wms.  149 ;  AmbL  AmhL  468 ;  Wright  ▼«  Cadogan^ 

473-  2  £deu,  R.  239 ;  S.  C.  1  Bro. 

(</)  3  Vez.   191 ;   a   Sch.  &  P.  C.  486. 

Lefr.  463 ;    Barford  v.  Street,  (^k)  s  Sch.  k  Lefr^  4J63. 

16  Ves.  135;  Irwin  v.  Farrer^  (t>  Ibid.  456. 

19  Ves.  86.  {k)  a  Vez.  191^ 

(c)  See  George  v.  — >  Ambl.  (/)  See  FeUijdaee  v.  GorgeSf 

6s7  •  and  s  Vez.  191.  3  Bro.  C.  C«  8  ;  S.  C.  1  Ves.  jun. 

(/)  Rippon  V.  Dawditigf  AmbU  46 ;  Rtch  v.  CocieU^  9  Ves.  369^ 


]P.  i.  Ch,  4.  Bp  1.]   fiTIDSNCU  OP  AORBEMENTS.  43I 

regard  to  personalty  therefore,  there  is  tEis  peGuUarity,  thai 
she  can  dispose  of  her  whole  separate  estate  therein,  although 
there  should  have  been  no  power  reserved,  or  trust  expressed 
for  that  particular  purpose  (m),  all  the  cases  showing  that 
personal  property,  where  it  can  be  enjoyed  separately,  must 
be  so  with  all  its  incidents,  of  which  the  jus  disponendi  is 
one(ii).  Indeed,  as  it  has  already  been  generally  obserred,  a 
feme  coverte  in  regard  to  separate  estate  is  competent  to 
act  as  if  she  were  a  feme  sole(o) :  and  this  it  may  here  be 
added  is  true,  whether  the  property  be  in  possession  or 
ceTersionCp). 

It  does  not  appear  necessary  any  further  to  pursue  an  in« 
quiry  into  the  capabilities  of  particular  descriptions  of  per- 
sons to  enter  into  contracts :  for  although  there  are  others 
wJ^o  are  incapacitated  in  certain  instances,  as  aliens,  person^ 
attainted,  and  corporations,  it  does  not  appear  that  there  are 
any  rules  relating  to  them  at  all  peculiar  to  courts  of  Equity. 
And  therefore  it  is  thought  advisable  here  to  conclude  the 
subject  of  parties  to  the  agreement,  reminding  the  reader 
that  the  foregoing  observations  are  of  course  intended  to 
re^r  to  the  interference  of  this  court,  and  that  where  it  has 
appeared  that  the  parties  respectively  alluded  to  are  capable 
of  entering  into  agreements,  and  they  have  done  so  in  a 
manner  not  ineffectual  upon  other  grounds,  this  court,  it  is 
conceived,  would  compel  their  specific  performance. 


2.  0/  the  Evidence  of  the  Agreement. 

It  is  a  rule  as  strictly  observed  in  equity  as  it  is  at  law, 
that  the  instrument  itself  which  contains  the  agreement  being 
the  best  proof  is  that  which  must  be  produced  in  evidence 
thereof  (9);  The  question  here  to  be  considered,  however, 
does  not  relate  to  any  preference  which  may  be  given  be- 
tween the  different  kinds  of  proof  tobe  afforded  of  the  same 

(«)  9  Ves.  375.  (p)  Siurgis  v.  Corp,  13  Ves. 

(«)  3  Bro.  C.  C.  10.  190, 

(0)  See  above,  p.  308,  and  the  (q)  3  Atk.  383 ;  s  Bro.  C.  C. 

authoritiea  there  cited.  a  1 9 »  7  Ves.  s  1 8. 


«« 
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agreemeot :  but  to  that  evidence  of  an  agreement  which  is 
sufficient  to  induce  this  court,  if  there  be  no  objection  to  it 
on  other  groundsi  to  decree  a  specific  performance  thereof. 

Without  entering  fully  into  the  consideration  of  the  4th 
and  17th  sections  of  the  Statute  of  Fraud  («),  it  may  be  ob- 
senred,  that  the  common-law  rights  of  the  parties  are  not 
thereby  altered,  it  requiring  only,  for  the  prevention  of  frauds 
and  perjuries,  that  some  agreements  theretofore  entered  into  by 
parol  should  be  evidenced  (t)  in  writing,  signed  by  the  party, 
or  his  agent  lawfully  authorized  by  him,  and  that  if  such  re* 
gulations  should  not  be  observed,  no  action  should  be  brought 
to  charge  the  party  who  would  have  been  liable  at  common 
law  previously  to  that  statute.  Neither  has  it  generally 
altered  the  situation  of  a  defendant  against  whom  specific 
performance  is  prayed  in  equity ;  for  he  inay  give  the  same 
evidence  now  as  he  might  have  adduced  before  it  was 
enacted  (ti),  except  so  far  as,  in  certain  instances,  where  the 
requisitions  of  the  statute  have  not  been  complied  with,  he 
may  on  that  account  be  enabled  successfully  to  oppose  the 
plaintiff's  obtaining  relief* 

As  a  general  rule,  it  is  true  that  equity  will  not,  any  more 
than  a  court  of  law,  allow  parol  evidence  to  annul  or  vary 
written  contracts  (jr).  The  defendant  is  of  course  at  liberty 
to  show  that  the  agreement,  as  stated  by  the  plaintiff,  is  not 
that  which  was  entered  into,  and  may  thus  avoid  a  decree 
for  the  execution  of  the  former  (y);  or  he  may  show  that  it 


(#)  39  Cha.  s,  c  3.  As  to  the 
origiD  of  this  important  statute, 
see  3  Swanst*  664,  665. 

(/)  2  Freem.217. 

(11)  i4Ve8.  524. 

(x)  Parterichev,  Potdet,  2  Atk. 
383  ;  Lord  Portmore  v.  Morris , 
2  Bro.  C.  C.  219;  Hare  v. 
Sheardawnf  3  Bro.  C.  C.  168 ; 
Bich  v.  Jackson^  4  Bro.  C.  C. 
514;  7  Ves,  218;  see  Ogilvie  v. 
Foljambe^  3  Meriv.  ^;  Birce 
V.  BietchUy,  6  Madd.  17 ;  1  Sim. 
&Stu.2i8,  219. 


(y)  Legal  v«  3iiilerf  a  Vex. 
399;  PUcaime  v.  OtbourTie,  ib. 
375  ;  Jojffies  V.  Siaikam^  3  Atk. 
388 ;  1  Sch.  &  Lefr.  39 ;  Ausj^ 
bottom  V.  Gosden^  1  Ves.  &  B. 
165  ;  Lord  W,  Gordon  v.  Marqvit 
of  Hertford,  2  Madd.  R.  106 ; 
Garrard  v.  Grinling,  2  Swanst 
144;  S.  C.  Wils.  R.  460;  Dknv- 
ion  V.  EUUf  1  Jac.  and  W.  524; 
Parken  v.  Whitby^  1  Tarn.  & 
Russ.  366. 
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was  attended  with  extrinsic  ciicnmstances  as  frand(z)  ot 
mistake  (a),  and  so  induce  this  court  to  refuse  carrying  the 
same  into  effect  (6) ;  but  it  does  not  appear  that  if  the  de^ 
fendant  were  to  produce  evidence  to  vary  the  written  agree* 
ment  he  would  be  able  to  induce  this  court  to  carry  the 
latter  in  a  modified  form  into  execution  (c),  unless  additional 
circumstances  with  which  it  may  have  been  attended  would 
render  it  inequitable  that  the  same  should  be  abandoned  by 
the  plaintiff,  or  be  carried  into  effect  without  their  being 
taken  into  consideration  (lOi  or  unless  the  plaintiff  should 
submit  to  perform  the  same  on  the  terms  set  up  by  the'de** 
fendant  (e).  There  have  been  instances  in  which  a  person 
has  sought  to  enforce  the  specific  performance  of  an  agree* 
ment,  not. according  to  the  terms  in  writings  but  with  a  vari-* 
fttion,  upon  the  ground  that  an  addition  or  omission  had  oc«* 
curred  therein,  arguing,  that  although  the  contract  ought 
to  be  performed,  yet  that  it  would  be  productive  of  in« 
justice  to  make  a  decree  to  that  effect,  without  reference 
to  the  alteration  which  had  taken  place  (f) :  but  it  seems 
that  such  a  qualified  mode  of  relief  is  not  favoured ;  and  in  a 
late  case  it  was  said,  that  although  if  the  bill  had  been 
brought  by  the  defendant  for  a  specific  performance,  parol 
evidence,  according  to  the  decisions,  would  have  been  admit** 
ted,  and  the  bill  dismissed  (g),  the  evidence  adduced  therein 


(z)  3  Atk.  389 ;  1  Sim.  &  Stu. 
219. 
(a)  1  Vez.  457 ;  1  Sim.  6c  Stu. 

319- 

(6)    See   Davis    v.    SytnandSf 

1  Cox    R.    402 ;    Marquis    of 
Townshtnd  v.  Stangroom,  6  Ves 
3s8,  and   caser  therein   cited 
Mason  v.  ArmkagCf  13  Ves.  95 
Clarke  v.  Grants  14  Ves.  519 
Higginson    v.  Clowes^   15  Ves 
516;  Clowes  v.  Higginson^  1  Ves. 
tc    B.    5^4 ;    Flood   v.   Finlayy 

2  Ball&  B.  15;  Dawson  v.  ElRs^ 
1  Jac.  &  W.  5Q4. 

(c)  2  Sch.  &  Lefr.  348. 

(d)  Frke  v.  Dyer^  17  Ves.  356. 


(e)  Rkh  V.  Jackson^  6  Ves. 
334,  note;  S.  C.  4  Bro.  C.  C. 
514;  see  Lindsay  v.  Lynck^  2  Sch. 
&  Lefr.  1 ;  and  see  the  peculiar 
case  of  Spurrier  v.  Fitzgerald^ 
6  Ves.  548. 

(/)  2  Alk.  100;  Joynes  v. 
Siatham^  3  Atk.  388;  Pember  v. 
Mathers^  i  Bro.  C.  C.  52 ;  Lord 
Jmham  v.  Child^  1  Bro.  C.  C.  91 ; 
Lord  Forimore  v.  Morris^  s  Bro. 
C.  C.  219 ;  6  Ves.  338,  339. 

{g)  See  instance  of  a  defendant 
settin)^  up  letters  in  opposition  to 
the  effect  of  a  written  agreement, 
Legh  V.  Havtrfieldy  5  Ves.  453. 

1  T 
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being  oflfered^  not  for  the  purpose  of  resisting,  but  of  obtain- 
ing a  decree,  which  was  to  falsify  a  written  agreement,  and 
virtually  to  substitute  in  its  place  a  parol  agreement,  to  be 
executed  by.  the  court,  it  would  not  assist  the  plaintiff  (A). 
In  other  words,  although  a  defendant  to  such  a  bill  may  set 
up  parol  evidence  to  rebut  the  plaintiff's  equity,  it  seems 
tiiat  he  would  not  be  allowed,  upon  a  bill  filed  by  himself,  to 
compel  specific  performance  to  prove  variations  in  the  written 
agreement  (t)« 

It  is  not  necessary  to  a  specific  perfi>nnance  Uiat  the 
agreement  should  be  comprised  within  a  single  instrument: 
the  same  may  be  evidenced  by  several,  if  connected^  and  bear- 
ing a  plain  reference  to  each  other  by  their  contents,  or  by  the 
context  (k).  It  must,  be  understood,  however,  tliat  the  party 
seeking  specific  performance  of  an  agreement,  so  declared^ 
is  bound  to  show  a  treaty  with  reference  to  whick  nmtual 
consent  can  be  clearly  demonstrated,  or  a  proposal  met  by 
that  sort  of  acceptance  which  makes  it  no  longer  the  act  of 
cue  party,  but  of  both,  and  that  he  is  bound  to  point  out  a 
clear  description  of  the  subject-matter,  relative  to  which  the 
contract  was  entered  into  (/) ;  but  that  if  he  succeeds  in  so 
doing,  the  court  will  regard  the  substance  rather  than  the 
form  of  the  agreement  (m). 

The  rule  with  regard  to  the  signature  of  the  party  is  pre* 
cisely  laid  down  by  the  statute.  The  object  of  it  is  the 
authentication  of  the  instrument  (n);  and  hence  it  nmst  be 
so  written  as  to  manifest  such  a  purpose  (o) :  and  therefore, 
although  it  matters  not  generally  in  what  part  thereof  the 
signature  having  that  effect  (p)  is  made  (q),  the  mere  casual 


(A)  WooUam  v.  Heam^  7  Ves. 
s  1 1 ;  and  see  Higgmson  v.  Clowes^ 
15  Ves.  516 ;  Cltaoes  v.  Higgin^ 
son,  1  Ves,  &  B.  534. 

(1)  I  Sch.  &  Lefr.  38,  39. 

(k)  See  Tawney  v.  Crowther^ 
3  Bro.  C.C.  161;  S.  C.  ib,  318; 
9  Ves.  350;  Huddkston  v.  Bris- 
cocp  1 1  Ves.  583 ;  Ogilvie  v.  fb/- 
jambe,  3  M^v.  53 ;  Kennedy  v. 
Lee,  3  Meriv.  441 ;  Western  v. 


Russell,  3  Ves.  &  B.  187 ;  jETo^ 
land  V.  Eyre,  3  Sim.  &  Sta*  194. 

(/)  3  Meriv.  451. 

(m)  3  Atk.  503;  3  Meriv. 
460. 

(fi)  1  Cox  R.  sst,  S&3. 

(o)  Ibid:  3  Meriv.  6. 

i,p)  1  Cox  R.  3^3. 

{q)  3  Eq.  Ca.  Abr.  33 ;  1  Bro. 
C.  C.  410 ;  9 Ves.  349;  3  Meriv* 
62. 
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mention  of  his  name  in  the  body  of  the  agreement  is  not 
sufficient  (r).  But  it  may  be  observed,  that  the  question 
whether  it  amounts  to  a  signing  within  the  statute  is  de- 
cided according  to  the  same  rules  in  equity  as  at  law  (s). 
And  the  authorities  seem  to  prove,  that  either  of  the  parties 
having  signed  the  agreement,  although  the  other  should  not 
have  done  so,  will  be  bound,  and  that  the  same  may  be  en- 
forced against  him  (0^  unless  the  circumstance  of  the  latter 
not  having  signed,  should  raise  an  inference  of  motives  which, 
according  to  general  principles,  would  induce  this  court  to 
withhold  its  relief  from  him  (u).  With  regard  to  sealing  an 
agreement,  that  formality,  as  already  intimated,  is  hot  neces^ 
sary  to  induce  a  decree  for  specific  performance  (or). 

It  is  observable,  that,  although  by  the  first  and  third 
sections  of  the  Statute  of  Frauds  the  agent  of  the  party  is  to 
be  appointed  by  writing,  one  may  be  so  constituted  within 
the  fourth  and  seveateeth  sections  thereof  by  parol  (y); 
but  that  in  either  case  his  signature  of  the  contract  is 
requisite  In  order  to  bind  his  principal  (2). 

The  modes  in  which  trusts  may  be  declared  within  the 
seventh  section  of  the  statute  have  been  noticed ;  and  it 
has  been  stated,  that  it  is  unnecessary  to  show  that  the  trust 
was  created  by  writing,  but  merely  to  produce  such  evi- 
dence of  its  existence  (a).  The  fourth  section,  and  it  is  pre- 
sumed the  seventeenth  section  also,  with  the  exceptions 
therein  mentioned,  are  however  differently  interpreted ;  for 
they  require,  at  the  least,  that  some  memorandum  or  note  of 


(r)  Stokes  V.  Moore,  1  Cox  R. 

«19;  9'^e5.353. 
(*)i8  Vc».  183. 

(0  Backhouse  v   Mohun,  rep. 

3  Swansi  434,  note ;  Cotton  v. 

Xee,  cited  a  Bro.  C.  C.  564 ;  SHon 

V,  l^dey  7  Ves.  265 ;  Fowle  v. 

Freeman,  9  Ves.  351 ;  Western  v. 

Russell,  3Ves.&  B.  187 ;  2  Jac. 

&  W.  426. 

■  (tt)     O'Rourke     v.     Percival, 

a  Ball  &  n.  53- 


(x)  See  Wheeler  v.  Newton^ 
Free.  Gha.  16.  As  to  the  nects- 
sity  of  having  a  written  agreement 
stamped,  see  Huddleston  v.  Bris' 
coe,  1 1  Ves.  583. 

(y)  9  Ves.  250 ;  1  Sch.  &  Lefr. 

31- 
(z)    Howard  v.    Bratthumte^ 

1  Ves.  &  B.  202  ;  Bbre  v,  Sut' 

toUf  3  Meriv,  237. 
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the  agreement,  should  be  in  writing,  signed  by  the  party  to 
i>e  charged  therewith,  or  his  agent  thereunto  by  him  lawfully 
authorized  (ft). 

But  although  the  statute  of  frauds  required  that  some 
agreements  should  be  in  writing,  yet  in  some  cases  this 
court,  upon  evidence  of  parol  contracts  to  the  same  effect, 
certain  and  definite  in  their  terms  (c),  and  of  acts  committed 
in  part  pefformance  of  them,  which  clearly  and  assuredly 
refer-  thereto  (d),  will  compel  specific  performance  of  such 
verbal  agreements.  In  exercising  this  authority,  the  court 
may  at  first  appear  to  decide  in  opposition  to  the  statute ; 
but  it  is  to  be  observed,  that  if  one  party  to  such  an  agree- 
ment permit  the  other  to  proceed  in  fulfilling  his  part  of  it» 
upon  the  faith  of  deriving  those  advantages  which  he  con- 
templated would  arise  to  him  therefirom,  and  the  former 
should  afterwards  be  allowed  to  set  up  the  statute,  as  the 
means  of  avoiding  the  completion  on  his  part,  and  of  com- 
mitting an  injury  towards  the  latter  who  had  confided  in 
him,  for  his  own  benefit,  it  is  obvious  that  the  statute,  in- 
stead of  beii^  the  means  of  preventing  might  operate  as  an 
encouragement  to  fraud  (e).  That  indeed  is  confessedly  the 
ground  upon  which  such  acts  have  been  allowed  in  equity 
to  exclude  the  application  of  the  statute  (f).  And  it  has,, 
indeed  been  said,  that  if  the  party  seeking  relief  would  not 
by  the  non-execution  of  the  agreement  sustain  an  injury 
amounting  to  fraud,  this  court  would  not  in  such  cases  decree 
in  his  favour  (g). 

With  respect  to  the  nature  of  the  acts  which  may  con- 
stitute part-performance,  it  is  to  be  observed,  by  way  of 
illustration,  that  such  an  one  as  is  merely  introductory  to  the 
fulfilment  of  a  contract  (A),  as  the  employment  of  a  sur- 
veyor (t),  or  even  the  ordering  oi  conveyances  to  be  drawn 

(b)  12  Ves.  74 ;  and  see  9  Ves.  (/)  1  Swanst.  181 ;  Buckmas^ 
250;   and    Kemeps  v.  Prottor^     ter  v.  Harrop^  7  Ves.  341. 

3  Ves.  &  B.  57  ;  S.  C.  1  Jac.  &         {g)  14^68,387;  aodsee  Ambl. 

W.  35 1 .  586 ;  and  see  Buckmastcr  v.  Har^ 

(c)  6  Ves.  470.  rop,  7  Ves.  341. 

(d)  Ibid.  38.  (h)  1  Bro.  C.  C.  412. 

(e)  2  Atk.  100;  1  Bro.  C.  C-  (i)  See  Whitbrcad  v.  Brock-- 
417;  1  Swsnst.  181.  hursty  1  Bro.  C.  C.404. 
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and  ingrossed  (k),  will  not  be  so  considered.  If,  however, 
a  purchaser  by  parol  of  real  estate  be  let  into  possession  by 
the  vendor,  and  he  lay  out  money  thereon  in  building  (I),  or 
other  improvements  (m),  the  agreement  will  be  held  to 
be  partly  performed  thereby;  and  further  that  the  mere 
fact  of  admission  to  the  possession,  has  been  deemed  to  be 
of  equal  effect  (n).  The  act  however  must  not  be  equi- 
vocal; and  therefore  k  must  not  only  be  of  such  a 
nature,  that  if  stated  it  would  raise  an  inference  that  an 
agreement  existed  (o),  but  such,  as  could  not  be  done  with 
any  other  view  or  design  tiian  to  execute  the  particular  con- 
tract stated  by  the  plaintiff  (;>).  Hence  a  tenant's  posses- 
sion is  no  evidence  of  an  agreement  for  purchase  by  him 
from  his  landlord  iy) ;  and  even  if  he  were  to  make  necessary  ' 
repairs,  as  they  must  h^ve  been  done  at  the  expense  of  the 
one  or  of  the  other,  and  as  therefore  no  presumption  of  an 
agreement  would  arise  therefrom  (r),  his  so  doing  would  not  . 
be  esteemed  a  part-performance.  And  even  if  the  act 
should  unequivocally  refer  to  the  parol  agreement,  but  the 
party  may  be  compensated  in  respect  thereof  by  way  of 
damages,  or  be  otherwise  reinstated,  this  court  will  not 
thereupon  compel  the  specific  performance  of  a  parol  agree- 
ment (5).  Hence  it  should  seem  that  payment  of  the  pur- 
chase-ononey  would  not  be  a  part-performance  of  a  verbal 
contract  relative  to  lands,  within  the  fourth  section  of  the 
statute,  in  the  sense  to  which  that  term  is  applied  (0  ;  and, 
indeed  it  has  been  so  decided,  with  respect  to  the  payment  of 
small  parts  thereof  (ti) :  although  if  the  agieement  should  relate 


Qc)  Clerk V.  Wright,  1  Atk.  la ; 
Bowies  V.  Amhurst^  Prec.  Cha. 
40S. 

(J)  Hoyds. BucJdand^  3  Freem. 
&68. 

(m)  1  P.  Wm8.77i. 

(n)  Butcher  v.  Siapcley,  1  Vern. 
365 ;  Pyke  v.  Williams,  a  Vern. 
455;  I  Atk.  12;  3  Atk.  4; 
1  Swanst.  i8u 

(0)  14  Ves.  388 ;  18  Ves.  333. 

ip)  Ambl.  586;  a  Sch.  & 
Lefr.8;  1  Swanst.  181. 


{q)  \  Swanst  181. 

(r)  Frame  v.  Dawson,  14  Ves. 
386. 

(*)  14  Ves.  388. 

(0  1  Sch.  &  Lefr.  40 ;  14  Ve& 
388;  but  see  Child  v.  Comber, 
3  Swanst.  432,  note. 

(tf)  Buckmaster  v.  *  Hatrop, 
7  Ves.  341 ;  Coles  v.  Trecothick, 
9  Ves.  234;  but  see  LacBn  v. 
Merlins,  3  Atk.  1 ;  Main  v* 
Melbourn,  4  Ves.  720. 
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to  the  sale  of  goods,  such  payment  might  perhaps  \^'f^ 
garded  as  an  earnest  within  the  seventeenth  section  of  the 
statute  (t). 

If  acts  of  part-performance  be  p^roved  to  have  been  dofi^e  in 
pursuance  of  a  parol  agreement,  the  terms  of  which  are  olear, 
and  well  defined  (y\  the  case  is  out  of  the  stfttute  (jk).  And 
if  there  be  evidence  of  a  contract  (a),  but  it  dp  not  distinctly 
appear  what  are  the  terms  thereof^  an4  there  seei^  also  to 
have  b^en  an  act  explicable  only  on  the  syppositioi)  of  *an 
agreeTnent(&)i  this  court  will  exert  itself  to  ascertaiv^  the  pre* 
cise  terms  (c),  and  if  nece&isary  for  that  purpose  will  direct  a 
trial  at  law  (d) ;  and  theq,  if  the,  agreement  can  be  definedi 
tod  the  acts  of  part^performance  be  consistent  therewithi  will 
decree  a  specific  execution  thereof  (e).  But  if  no  proof  of 
an  agreement  originally  can  be  adduced,  although  there  may 
have  been. acts  which  bear  the  character  of  acts  of  part? 
performance,  this  court  will  not  endeavour  to  supply  the  en-» 
tire  deficiency  (/*)•  It  has,  indeed,  been  thought  that  the 
court  has  gone  too  far,  at  least  where  compensf^tion  could 
have  been  made,  in  permitting  part-performance  ^n  any  in? 
stance  to  take  cases  out  of  the  statute,  where  from  an  act  of 
that  kind  an  agreement  has  been  established,  a^d  parol  evit 
dence  admitted  to  prove  the  terms  thereof  (g).  And  with 
respect  to  the  doctrine  in  general,  it  has  beep  said,  that  if 
from  the  circumstances  of  the  case  th^  cpurt  m^y  indulge 
any  inclinc^tion,  it  will  be  the  most  sound  coj^t^ptioii  not  to 
gp  beyond  the  cases  already  decided  (^). 


(x)  Seagoodvp  Meak^  PrecCha, 
560 ;  Lord  PengaU  V,  Ross,  3  £q. 
Ca.  Abr.  46;  1  Sch.  &  Lefr.  40. 

(y)  Symondson  v.  Tweedy  Prec, 
Cha.  374. 

(*)  6  Ves.  470. 

(a)  Ibid. 

{b)  1  Swanst.  182. 

(c)  6  Ves.  470,  471 1  and  see 
Allan  V.  Bower^  3  Bro.  C.  C.  149 ; 
CUnan  v.  Cooke^  i  Scb.  &  Lefr. 
a  a ;  Qregmy  v.  MigheUy  18  Ves, 
338;  1  Swanst.  182. 


^d)  Savage  v,  farrolff  1  Ball 
tc  B.  ^65;'Burkeit  v.  RandaU, 
3  Meriv.  466. 

(e)  Morphettr*  Janes jiSvnjazU 
17a ;  ahd  see  Mortimer  v.Orchard^ 
a  Ves.  jun.  843 ;  and  1  Ball  &  B. 
40a. 

(/)  15  Ves.  375;  Savage  v, 
Ckmroll,  1  Bdl  &  B.  365. 

(g)  See  3  Ves,  71a,  713, 

{h)  6  Ves.  3a.  37. 
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Where  an  agreement^  of  such  a  nature  that  it  ought,  within 
the  Statute  of  Frauds^  to  be  in  writing,  and  signed,  is  entered 
into  by  parol,  and  there  is  no  part-performance,  this  court  will 
not  allow  parol  evidence  on  Uie  part  of  the  plaintiff  to  define 
the  terms  thereof  (t)  nor  will  it  carry  the  same,  if  so  proved, 
into  execution  (A):  for  by  so  doing  it  would  break  in  upon 
the  statute,  and  introduce  all  the  mischief  and  uncertainly 
which  that  was  designed  to  prevent  (J).  If,  however,  upon  a 
bill  filed  for  the  specific  performance  of  such  an  agreement 
the  defendant  should  confess  and  submit  to  execute  the  same, 
it  would  be  decreed  to  be  carried  into  effect,  because  in  such 
case  there  would  not  be  any  presumption  of  fraud,  or  any 
danger  of  perjury  (m).  But  even  the  admission  of  a  parol 
agreement  would  not  be  a  suflScient  ground  to  induce  this 
court  to  give  relief  if  the  defendant  should  nevertheless  insist 
upon  the  statute  (it).  And  if  the  plaintiff  should  state  a  parol 
agreement,  and  allege  acts  of  part-performance  by  the  defend^ 
ant,  and  the  latter  should  deny  those  acts  (o),  and  set  up  the 
statute,  his  defence  would  be  a  bar  to  relief  (/>).  Or  if  the 
plaintiff  should  assert  a  proper  written  agreement,  although 
the  engagement  had  merely  been  by  parol,  the  defendant 
might  deny  that  the  contract  was  in  writing,  and  through  the 
medium  of  the  statute  avoid  a  specific  performance  (q). 

And  it  is  to  be  observed,  that  ^ales  or  other  arrangements 
under  the  authority  of  the  court,  made  before  one  of  its 
Masters,  are,  after  his  report  thereof  has  been  sanctioned  by 
it,  without  the  statute,  the  same  being  a  judicial  proceeding 
upon  which  the  evils  alluded  to  are  not  to  be  anticipated  (r). 


(t)  2  Bro.  C.  C.  567. 

(*)  7  Vc«.  347. 

(0  See  BrodU  v.  St.  Pad, 
1  Yes.  jun.  326. 

(m)  Croysian  v.  Banes^  Free. 
Cba.  fioa;  ib.  374;  1  Vez,  331; 
Ambl.  586;  6  Yes.  98.  39; 
SpMrrier  v.   Fitzgeraid,  6  Yes. 

548. 

(n)  6  Yes.  37;  IFaltert  v. 
Morgan^  3  Cox,  R.  369 ;  7  Yes. 

3475  13  Yes.  471. 


(0)  Bowers  v.  Cator,  4  Yes. 

91- 
(p)  JVhitchureky^.BeviSf^  Bro* 

C.  C.  559,  and  judgment  in 
Wkitbread  v.  Brockkurst,  1  Bro. 
C.  C.  404 ;  and  see  Moore  v.  Ed^ 
wards,  4  Yes.  23  ;  15  Yes.  375. 

iq)  Child  V.  Godofyhin,  cited 
2  Bro.  C.  C.  566.  S.  C. ;  Dick. 
39 ;  Whaley  v.  Begemd,  6  Bro. 
P.  C.  46. 

(r)  Attormy^Gtturtd  v.  Du^ 
F  F  4 
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3*  Of  the  Subject-^naiter,  Object  and  Nature  of  th§  Qmtract, 

Thx  subject  in  respect  of  which  this  court  has  g^ierally 
occasion  to  interfere  to  give  the  specific  relief  to  which  we 
now  advert,  is  realty,  or  things  relating  thereto  of  a  permanent 
nature;  for,  as  we  have  seen,  it  is  chiefly  with  regard  to  such 
property  that  the  substitution  of  damages  by  way  of  redress 
for  the  non>fulfilment  of  a  contract  is  peculiarly  inappro- 
priate (s).  But,  although  in  most  cases  affecting  personal 
estate  that  kind  of  relief  would  be  inadequate  (t),  there  are, 
as  already  stated,  some  few  instances  in  which,  from  the  spe* 
cific  description  of  the  thing,  arising  either  from  an  artificial 
value  attached  to  it,  from  its  locality,  or  other  circumstances, 
an.  execution  of  the  agreement  would  be  the  only  suflScient 
remedy  (fi).  To  enumerate  the  several  species  of  property, 
with  reference  to  its  quantity,  which  may  be  the  subject  of 
contract,  would  be  to  recite  all  those  various  modifications 
of  estate  which  are  the  subject -of  judicial  cognizance;  an 
attempt  which  would  be  tedioi^,  and  which  appears  unne- 
cessary. It  is  not,  however,  to  the  quality  and  quantity  of 
estate  merely  that  this  court  is  guided  in  its  interference 
respecting  the  contents  of  a  contract;  for  it  is  likewise  regu- 
lated by  considerations  of  the  possibility  and  propriety  of 
effecting,  through  the  medium  of  its  jurisdiction,  the  object 
proposed. 

This  court  of  course  will  not  do  so  useless  a  thing  as  to 
decree  the  performance  of  that  which  it  is  impossible  to 
do  (x).  But,  if  an.  agreement  contain  a  stipulation  to  do 
what  at  the  time  appeared  to  both  parties  to  be  impossible,  it 
i^  apprehended,  that  as  the  condition  only  would  be  void,  but 

1  Vez.  9i8;  and  aee  is  Yes.  472.  (11)  See  Buxton  v^ lifter, 3  Atk. 

As  to  ordinary  sales  by  auctioo,  383  ;  fFt%  v.  CoitUy  1  Sim.  & 

see  7  Ves.  346;    9  Vea.  245;  Stn.  174;  Doioret  v.  RotigckUd, 

15  Ves*  521.  ibid.  590 ;  and  4dderley  v.  Dixw^ 

(j>  3  Atk.  384.  ibid.  607,  and  the  cases  thei«iq 

(0  See   Cud  v.  Rutter,  1  P.  cited. 

Wms.  570;  3  Atk.  384;  13  Ves.  («)  i  ^tk.  573, 
37;  I  Sim.  &Stu.  610. 
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the  obligation  woQld  subsist  (y),  this  court  would  interfere. 
And  if  an  act  agreed  to  be  done  should  afterwards"  become 
impracticable  by  circumstances  over  which  the  parties  could 
not  have  control,  this  court,  if  its  performance  were  a  condi- 
tion precedent,  could  not  compel  a  specific  execution  of  the 
contract ;  but  if  it  were  a  condition  subsequent,  it  might  give 
such  relief  (z). 

The  agreement  must  likewise  be  certain  in  its  terms  (a),  or 
must  provide  means  perfectly  fair  and  equal  (ft),  whereby  the 
same  may  be  reduced  to  certainty  (e). 

It  has  been  said  that  a  covenant  to  build  will  be  decreed 
to  be  specifically  performed  (d),  and  it  seems  that  such  is  the 
general  rule,  although  it  is  not  often  observed,  from  the  diffi- 
culty of  ascertaining  what  would  be  a  due  execution  thereof  (e). 
In  other  words,  if  an  agreement  for  such  a  purpose  be  in  its 
nature  defined,  a  specific  performance  of  it  may  be  decreed, 
although,  if  it  be  loose  and  indefinite,  and  the  building  be  not 
distinctly  described,  such  a  jurisdiction  will  not  be  exer- 
cised (f) ;  and  therefore  a  specific  execution  of  a  covenant 
to  lay  out  a  certain  sum  of  money  in  building,  without 
declaring  the  nature  of  the  intended  edifice,  will  not  be  de- 
creed (g).  The  general  rule  with  regard  to  the  specific  per- 
formance of  covenants  to  repair  seems  to  be  the  other  way, 
and  that,  prima  facie,  this  court  will  not  cause  them  to  be 


{y)  Co  Litt,  ao6,  a.  17  Ves.  241 ;  Morse  v.  Merest ^ 

(z)    Ibid.    206,    a;    218,   a;  6  Madd.   26;    1    Sim   &   Stu. 

1  Vern.  83;  2  Vem.  339;  1  Atk/  134. 

376;  Betesworth  y.  Dean  of  St.  (d)  3  Atk.  515;  i  Vez.  12; 

Paul's f  Sel.  Ca.  in  Cha.  66;  and  3  Ves.  185.     And  see  Pembroke 

see  AidMe  v.  Rice^   3  Madd.  v.  Thorpe,  rep,  3  Swanst.  437, 

^S^*  note;  and  the  cases  referred  to 

(a)  Bromley  v.  Jeferies,  2 Vera,  by  the  reporter ;  and  Frankfyn  v. 

415;  1  Ves.  jun.  333 ;  Emery  v.  Tuton,  5  Madd.  469. 

Wase,  5  Ves.  846 ;  S.  C.  8  Ves.  (e)  3  Bro.  C.  C.  167 ;  1  Men  v. 

505;  Lindsay  v.  Lynchy  2  Sch*  264. 

&  Lefr.  1  ;  Harnett  v.  Yielding^  (/)  3  Ves.  1851  and  see  Allen 

3  Sch«  &  Lefr.  549 ;  Kennedy  v.  v.  Harding^  2  Eq.  Ca.  Abr.  17; 

Ltej  3  Meriv.  441.  and  3  Ves.  186,  where  this  last 

(6)  9  Ves.  608.  cited  case  is  explained. 

(c)  See  Gaskarth  v.  Lord  Lom*  (g)  Mosely  v.  Virgin^  3  Ves. 


<Acr,  12  Ves.  107 ;  14  Ves.  407 ;      184. 
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carried  into  effect  (A).  As  between  representatives^  however^ 
articles  to  repair  as  well  as  articles  to  rebuild  will,  it  seems, 
be  specifically  decreed ;  for  if  tenant  in  fee,  or  in  tail,  should 
by  such  means  be  entitled  to  a  certain  sum  of  money  to  that 
intent^  as  by  virtue  of  an  insurance  of  property  destroyed  by 
fire  (t) ;  or  should  have  covenanted  to  pay  a  certain  sum  for 
that  purpose  (k),  the  heir  at  law  or  issue  in  tail  would  have  a 
right  in  this  court,  as  against  the  personal  representatives,  to 
a  decree  for  the  completion  of  the  objectintended  (/). 

And  with  respect  to  the  provision  for  reducing  the  agree- 
ment to  certainty  where  the  terms  are  not  originally  wholly 
defined,  we  shall  briefly  advert  to  certain  cases  by  way  pf 
example.  Where  upon  a  contract  for  the  sale  of  proper^ 
the  price  is  not  fixed,  but  is  left  to  be  determined  by  certain 
competent  persons  (m),  this  court  will  not  force  them  to  a 
decision  (ft),  and  will  not  undertake  to  perform  the  duty  in- 
trusted to  them  (0) ;  so  that  if  they  do  not  fix  thereon,  the 
price  being  an  essential  part  of  the  contract  (p),  the  agsee- 
meiit  must  fail  (9),  unless,  under  certain  circumstances,  there 
has,  notwithstanding  the  defect,  been  an  acquiescence  under 
it(r),  or  such  a  part-performance  that  it  would  be  inequitable 
not  to  enforce  its  execution  (s).    In  such  a  case  thea  thi9 


(A)  3  Atk.  515;  1  Vcz,  12; 
3  Yes.  185;  16  Yes.  405;  and 
see  Flint  v.  Brandan^  8 Yes.  159. 

(f)  SeQ  1  Yez.  461. 

{k)  HoU  V.  HoU,  9  Yem.  33s ; 
and  see  1  Yez.  461, 

(/)  See  Letda  v.  Cheeikanh 
1  Sim*  R.  146.  A  peculiar  case 
between  landlord  and  tenant;  in 
which  the  latter  had  covenanted 
tp  repair,  and  the  former  Jiwi 
sponte  had  insured. 

As  to  liability  of  a  tenant  to 
pay  rent  after  destruction  of  the 
property  leased,  by  fire,  he  having 
covenanted  to  repair,  see  Holt* 
wgfel  V.  Bakery  18  Yes.  115; 
1  Sim.  R.  149. 

(»i)  Emery  vJVase^  5  Yes.  846; 
S.  C.  8  Yes.  505;  Hallw.  War- 


ren^  9  Yes.  605;  Gaskarth  v. 
Lord  Lowtherf  12  Yes.  107. 

(n)  Crawshay  v.  CoUins, 
1  Swanst.  40. 

(0)  6  Yes.  34 ;  Emery  v.  JFage, 

5  Yes.  846 ;  S.  C.  8  Yes.  505; 
Mihtee  v,  Gery,  14  Yes*  400; 
BlundeU  v.  Brtttargk^  17  Yet. 
933;  19  Yes.  43a;  IFUks  V. 
Davisy  3  Meriv.  507 ;  Agar  y. 
Maekkw,  3  Sim.  &  Stu.  418; 
but  see  Parken  v.  Whitby^  1  Turn. 

6  Rttss.  366. 

(p)  14  Yes.  406, 408. 

(q)  19  Yes.  431 ;  Hopcrqft  v. 
Hickauuh  3  Sim.  &  Stu.  130. 

(r)  17  Yes.  341,  943- 

(js)  Gregory  v.  MigkeS^  18  Yes. 
Z^9. 
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QQUit  ivill  ascertain  what  is  the  fair  value ;  and  it  is  to  be  par- 
ticularly remarked,  that  where  also  the  agreement  is  to  sdl 
at  a  fair  valuation,  or  at  a  valuation  generally,  and  no  persons 
fire  appointed  to  make  it  (t),  there  being  nothing  to  preclude 
this  court's  interference,  but  on  the  contrary  there  appearing 
to  be  great  utility  in  the  exertion  of  its  discretion,  it  will  take 
ppon  itself  to  determine  what  is  a  proper  price,  and  will  de- 
cree a  specific  performance  accordingly  {u).  But  although  it 
is  thus  in  some  instances  true,  that  where  a  reference  is  made 
to  third  persons,  and  their  judgment  is  not  declared  in  the 
time  and  manner  prescribed  in  the  i^greement,  this  court  will 
pot  substitute  itself,  and  make  a  decision  for  them,  even  al- 
though the  substantial  thing  to  be  done  should  have  been 
agreed  upon  between  the  parties  (x),  yet  it  seems  that  where 
any  term  of  the  contract  is  left  to  the  determination  of  others, 
and  the  same  is  not  of  the  essence  thereof,  this  court  will  take 
uppn  itself  to  decide  that  matter,  and  will  thereupon  decree 
a  specific  performance  (y). 

In  this  cQuvt  it  is  a  principle  that  it  will  not  exert  itself  to 
cairy  into  effect  a  contract,  unless  the  same  be  not  only  cer«< 
tain,  but  juat  and  fair  in  all  its  parts  {z),  and  clear  even  from 
suspicion  (a).  And  after  what  has  been  already  stated  on  the 
sub^ts  of  Fraud,  Accident  and  Mistake,  and  what  has  been 
hinted  as  to  the  fulfilment  of  contracts  conceived  to  be  im- 
possible (6),  it  seems  necessary  here  only  to  observe  that  this 
court  will  not  decree  the  specific  performance  of  a  contract 
affected  with  fraud  (c),  or  where  it  would  be  inequitable  to 
give  such  extraordinary  relief  in  consequence  of  accident(d  ), 


(t)  3  Meriv,  509. 

(14)  14  Ve».407. 

{x)  6  Ves.  34 ;  17  Ves,  242. 

(y)  Gourlay  v.  Duke  ofSomer" 
seiy  1  Ves.  &  Bea.  68 ;  S.  C.  19 
Ves.  429. 

{2)  3  Atk.  386. 

(a)  See  O'Rourke  v.  Percival, 
Q  Ball  &  B.  58 ;  and  Dunnage  v. 
WhitCy  1  Swanst  137.  And  see 
the  cases  on  subject  of  inadeqaacy 
of  consideration  below,  section  4. 


(b)  See  above,  p.  440. 

(c)  See  WooUam  v.  Heam^ 
7  Ves.  211  ;  Ketn^s  v.  Ha»9Qrd^ 
Coop.  125  \  Cadnum  v.  Horner^, 
18  Ves.  10. 

((Q  See  below,  under  title 
^*  Execution  of  Agreement," 
cases  in  whicb  the  plaintiff  has 
lost  his  remedy  by  subsequent 
circumstances. 
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mistake  (e)  or  surprize  (f).  And  that  it  will  not  generally  so 
interfere  even  where  the  contract  is  in  its  nature  unreason- 
able (g) ;  but,  as  might  be  supposed  from  what  has  been 
already  stated  (A),  inadequacy  of  consideration  is  not  of  itself 
a  sufficient  ground  to  induce  this  court  to  withhold  its  decree 
for  specific  performance  (i). 

Although,  as  we  have  already  noticed,  the  doctrine  of  this 
court  appears  to  be  that  an  agreement  signed  by  one  of  the 
parties  is  good  against  him  (Jc),  yet  it  is  also  a  rule,  that  to 
induce  its  interference  there  should  be  a  mutuality  of  advan-  * 
ti^es  arising  to  them  respectively  therefrom  (/)•  And  there- 
fore where  one  had  agreed  to  sell  an  estate  in  fee,  of  which  it 
afterwards  appeared  that  he  was  only  tenant  for  life,  with  a 
special  power,  it  was  said,  that  as  he  could  not  have  insisted 
on  the  purchasers  waiting  until  he  could  execute  the  power; 
tjiere  was  no  mutuality;  and  accordingly,  upon  that  and 
other  circumstances,  a  bill  for  specific  performance  against 
him  was  dismissed  (m).  But  with  respect  to  the  want  of  mu- 
tuality, which  has.  been  supposed  to  arise  from  the  contract 
not  having  been  signed  by  both  parties  (n),  it  is  to  be  re- 
marked, that  it  may  be  mutual  in  its  obligations,  in  respect  of 
the  subject-matter,  though  not  evidenced  by  a  writing  binding 
on  both  (o) :  and  as  when  the  party  who  has  not  signed  files 


(e)  See  Marquis  of  TawMhtnd^ 
V.  Stangroom^  6  Ves.  338 ;  Aifi' 
sUe  V.  Medly catty  9  Ves.  13; 
Mason  v.  Jrmitage,  13  Ves.  35  ; 
ibid*  135  ;  Higginson  v.  Clowes^ 
15  Ves.  516 ;  Clowes  v.  Higgin- 
son^  I  Ves.  h  B.  524 ;  Flood  v. 
Fintat/y  2  Ball  &  B.  1^ ;  Garrard 
v.  Grinlingy  2  Swanst.  244;  Mar'* 
tifif  V.  Mitchell,  2  Jac.  6c  W. 

4^3- 
(y)  See  Twining  v.  Morrice, 

2  Bro.  C.  C.  326 ;  Marquis  of 

Tovmshend,  v.  Stangroom,  6  Ves. 

328  ;  10  Ves.  305. 

(g)  See  I  Madd.  R.  9,  note  (/); 

and  Southwell  v.  Nicholas,  there 

cited;  Mortlock  v.  Buller,  10  Ves. 


292 ;  2  Scb.  &  Lefr.  166 ;  ReceU 
V.  Hussey,  2  Ball  &  B.  287. 

(h)  See  above,  p.  397. 

(i)  Collier  v.  Brovm,  1  Cox  R. 
428 ;  White  v.  Damon,  7  Ves.  30; 
8  Ves.  517  ;  9  Ves.  246 ;  Wes- 
tern v.  Russell,  3  Ves.  &  B.  187; 
and  see  Burrowes  v.  Lock,  loVes. 
470. 

{k)  1  Vez.  82 ;  and  see  above 
'*  Evidence  of  Agreement." 

(/)  Amdger  v.  Clarke^  Bunb. 
Ill;  Lawrenson  v.  Butler,  1  Sch. 
&  Lefr.  13 ;  1  Madd.  R.  12. 

(m)  Howell  V.George,  1  Madd« 
R.  1. 

(n)  1  Sch.  &  Lefr.  20. 

(0)  2  Jac.  &  W.  426. 


p.  2.  C.  4.  S.  1.}  PBaFOBMANCE  OF  AGREEMBNTS.     44^ 

a  bill  for  specific  performance  against  the  other,  he  does  an 
act  which  will  bind  him,  there  is  from  that  time  complete 
mutuality ;  and  the  defendant  cannot  set  up  the  Statute  of 
Frauds,  because  the  words  thereof  only  prevent  an  action 
where  the  agreement  is  not  signed  by  the  party  to  be  charged 
or  his  agent  (p). 

It  is  scarcely  necessary  to  observe,  that  if  the  purport  or 
object  of  an  agreement  be  illegal,  this  court  will  not  decree  a 
specific  performance  of  it  (9).  But  there  are  some  contracts 
of  a  nature  which,  though  not  in  a  positive  sense  illegal,  would 
not  be  acknowledged  at  law,  upon  which  this  court  will  not 
afford  relief,  and  which  it  is  therefore  necessary  here  to 
mention. 

It  has  also  been  declared  that  this  court  will  never  decree 
the  specific  performance  of  an  agreement  entered  into  without 
consideration  (r),  which  would  be  a  nudum  pactum  at  law. 

And  it  has  been  held,  that  although  this  court  will  enforce 
a  contract  as  a  pnemium  pudkitiiB  (s),  it  will  not  relieve  upon 
agreement  founded  on  an  immoral  consideration  (/),  nor  in*^ 
deed  in  cases  of  imperfect  obligation,  however  strong,  as 
that  cannot  in  the  eye  of  the  law  form  a  sufficiently  good 
consideration  (u). 

And  finally,  it  seems  proper  here  to  mention,  that  this 
court  will  not  afford  this  peculiar  relief  on  a  contract  which 
is  contrary  to  public  policy  (x). 


(p)  2  Jac.  &  W.  427. 

(q)  1  Meriv.  172 ;  and  see 
Earl  of  Kingston  v.  Pierrepoint^ 
1  Vern.  5 ;  Johnson  v,  OgUhf, 
3  P.Wm8.277 ;  PaastUv.  Enawler^ 
S  Atk.  224  ;  Methwold  v.  JVal- 
hanky  2  Vez.  238 ;  and  see  Evans 
V.  Richardson,  3  Meriv.  469. 

(r)  1  Vez.  450 ;  Cohnan  v.  Sa» 
rely  3  Bro.  C.  C.  12  ;  1  Ves.  jun, 
54;  4  Ves.  354;  18  Ves.  99. 149; 
Sution  V.  Chetwyndy  3  Meriv, 
249 ;  1  Madd.  R.  564  ;  see  Ati- 
toood  v.  — — ,  1  Russ.  R.  353. 


(«)  Marchioness  of  Annandale 
V.  HarriSf  2  P.  Wms.  432 ;  S.  C. 
3  Bro.  P.C.  445 ;  Kt^e  v.  Moore, 

1  Sim.  &  Stu.  61 ;  and  see  S.  C. 

2  Sim.  &  Stn.  260. 

(t)  2  Vez.  161 ;  Matthews  v. 
L f,  1  Madd.  R.  558. 

(«)  1  Madd.  R.  564. 

(x)  1  Ball  &  B.  389 ;  and  see 
Stone  V,  Lidderdale,  2  Anstr.533; 
Forsyth  v.  Manton,  5  Madd.  78  ; 
Parken  v.  fVhitby,  1  Turn.  & 
Russ.  366. 
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4.  Of  the  Construction  and  Effect  of  the  Agreement. 

The  construction  of  a  written  contract  is  made  according 
to  the  intention  of  the  parties  who  have  entered  into  it,  de- 
rived from  the  entire  instrument  itself  (^);  and  although  it 
should  not  in  fact  contain  the  terms  of  the  contract,  yet  in 
contemplation  of  law  it  is  taken  so  to  do,  because  parol 
evidence  is  not  only  inferior  to  the  proof  afforded  by  the 
writing  {z\  and  its  admission  would  demolish  one  of  thermost 
important  rules  of  lawCa),  but  because  it  would  in  most 
instances  be  at  variance  with  the  Statute  of  Frauds  (6). 
Although  however  this  court  will  not  allow  parol  evidence 
to  vary  or  annul  a  written  agreement  any  further  than  to 
rebut  the  equity  (c)  to  which  the  plaintiff  may  jmiTiayaae  be 
entitled,  of  compelling  specific  performance,  it  nevertheless 
appears  that  its  production  will  in  some  instances  be 
allowed  to  explain  the  subject-matter  {d)* 

This  court,  with  respect  to  agreements  for  the  disposition 
of  property,  makes  the  remarkable  distinction,  that  what  is 
effectually  contracted  to  be  done,  is  to  be  considered  as 
done  (e),  and  thereupon,  holds  that  such  contracts  are,  for 
the  most  part,  equivalent  in  equity  to  actual  conveyances  in 
law  (/*).  Thus,  for  example,  upon  an  agreement  for  the  sale 
of  real  estate,  although  for  want  of  the  legal  formalities  it 
cannot  be  adjudged  to  be  actually  transferred,  the  vendor, 
as  between  him  and  the  vendee  (g),  is  from  the  time  of  the 
contract  regarded  in  equity  as  a  trustee  thereof  for  the  pur^ 
chaser,  and  the  latter  from  the  same  period  a  trustee  of  the 
purchase-money  for  the  former  (A).    The  purchaser  mi^t 

(y)  3  Meriv.  343. 404;  1  Ball  («)  1  P.  Wms.  713;  3  P.Wms. 

&  B.  430 ;  2  Ball  &  B.  73.  215 ;  1  Atk.  572 ;  3  Atk.  534  j 

(z)  7  Ves,  218,  219.  1  Vez.  494  \  13  Ves.  472. 

(fl)2  Bro.  C.C.  219.  (/)  1  Vez.  22b;  x  P.  Wms. 

(6)  2   Atk.  284;  BartUtt  v.  62.  176;  3  Atk.  256;   a  Vez- 

Pickersgill^  1  Cox  R.  15.  633. 

(c)  1  Sch  &  Lefr.  39,  {g)  3  Atk.  273- 

(d)Ogitviev.Foljamb€^Z^UTW.  (A)  1   Atk.  573  ;  3  Atk.  273; 

53;   and  see  Stakes   v.  Moore,  13  Ves.  472;  i  Madd.  R.  538. 
1  Cox  R.  219. 
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enter  into  a  sub-eontract  for  the  disposition  of  his  equitable 
interest  therein  (i) ;  and,  upon  such  an  agreement  to  sell  the 
same,  would  become  a  trustee  thereof  for  the  person  with 
whom  he  should  so  contract,  who  would  thereby  acquire  a 
right  to  the  performance  thereof,  and  to  call  on  the  original 
▼endor,  indemnifying  him  against  all  costs  and  charges  for 
the  use  of  his  name  to  enable  his  vendee  to  execute  the  sub- 
contract (ft).  A  purchaser  before  the  actual  conveyances  to 
him  are  executed  may  also  devise  his  equitable  interest  in 
the  property  (I) ;  and  if  the  estate  be  of  inheritance,  and  he 
die  without  having  made  such  a  disposition^  the  same  will 
descend  to  his  heir(m).  And  this  doctrine,  it  seems,  is  ap- 
plicable to  copyholds  as  well  as  to  freehold  estates  (n).  On 
tiie  other  hand^  the  vendor  is,  in  equity,  the  owner  of  the 
purchase-money  which  is  there  regarded  as  part  of  his  per- 
sonal estate,  which  he  may  dispose  of  as  such  during  his 
lifci  and  which  if  he  should  not  do  so  will  go  to  his  personal 
representatives  (0).  With  respect  to  the  actual  enjoyment, 
if  by  the  contract  any  specific  time  be  fixed  therein  for  the 
completion,  the  vendee  is  entitled  to  the  rents,  and  the 
vendor  to  interest  upon  his  purchase-money  from  that 
period  (p) ;  or,  if  it  be  general,  they  are  so  respectively  en- 
titled from  the  time  when  the  purchase  is  completed  (g).  But 
as  to  the  possession,  there  is  no  change  in  the  notion  of  equity 
until  the  purchase  money  is  actually  paid  (r).  The  accuracy 
of  these  observations  of  course,  depends  upon  the  contract 


(0  6  Ves.  352  ;  I  Swanst.  55 ; 
Baxter  v.  ConoUy^  1  Jac.  Sc  W. 

576. 

{k)  I  Swanst.  5^. 

(/)  Potter  V.  Pottery  1  Vez. 
437 ;  9  Ves.  510 ;  10  Ves.  605 ; 
1 1  Ves.  554. 

(m)  1  Vez.  494 ;  7  Ves.  274 ; 
10  Ves.  611.  614. 

(«)  Hinton  v.  Hinton,  2  Vez. 
631 ;  S.  C.  Arabl.  277 ;  and  see 
Davie  v.  Beardskam,  1  Ca.  in 
Cha.  39 ;  Greenhill  v.  GreenkiU^ 
3  Vern.  679 ;  S.  C-  Prec.  Cha. 
321. 


(0)  Bvbbs  Casey  2  FreGm.38; 
7  Ves.  345;  1  Madd.  R.  538; 
and  see  Carter  v.  Carter^  Ca. 
temp.  Talb.  271. 

(p)  6  Ves.  352 ;  Bumell  v. 
Brown,  i  Jac.  and  W.  168 ; 
6  Madd.  257. 

(q)  10  Ves.  613;  Acland  v. 
Gaisford,  2  Madd.  R.  28. 

(r)  2  Madd.  R.  32  ;  and  see 
case  of  Mackrell  v.  Hunt,  rep. 
2  Madd.  R.  34,  note  ;  Winter  v. 
Lord  Anson,  1  Sim.  &  Stu.  434 ; 
lb.  444. 
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being  ultimately  carried  into  execution ;  for  if  it  akoutd  not 
be  completed  equity  would  not  ratify  and  give  effect  to  sueh 
interpretation  (5).  It  is  to  be  observed,  however,  that  the 
effect  of  this  construction,  where  it  avails,  is,  that  if  any  cir* 
cumstance  occur  after  the  time  for  completion  of  the  con- 
tract to  increase  or  depreciate  the  value  of  the  property 
sold  (t),  or  of  the  consideration  for  the  same  (u),  the  gain  or 
loss  will  attach  to  the  person  to  whom  in  equity  the  same 
belongs :  so  that  if  the  value  of  the  property  shoiidd  become 
accidentally  improved  after  the  period  alluded  to,  the  gaio 
would  accrue  to  the  purchaser  (x),  or  if  it  should  so  become 
diminished,  the  loss  would  fall  upon  him(^)»  unless  the 
actual  completion  of  the  contract  should  have  been  unneces- 
sarily and  without  acquiescence  (z)  delayed  (a)  in  the  former 
instance  on  the  part  of  the  purchaser  (b) ;  in  the  latter  on 
the  part  of  the  vendor  (c).  The  validity  of  the  contract, 
however,  depends  on  the  circumstances  at  the  lime  when  it 
was  made  (<Q, 

It  remains  to  be  noticed,  that  after  such  an  agreement  has 
been  entered  into  the  implied  trust  descends  with  the  pro- 
perty ;  and  the  heir  of  the  vendor  is  bound  by  the  agree- 
ment, and  to  the  execution  of  a  conveyance  accordingly  (e), 
and  the  personal  representatives  of  the  purchaser  to  the  pay- 
ment of  the  purchase-money  out  of  his  assets  (y*).     And 


{s)  I  Vez.  220 ;  1  Atk.  573 ; 
s  R.  Wms.  1120;  Paine  v.  MeUer^ 
6  Ves.  349;  10  Ves.  613.  621 ; 
Goiharth  v.  Li>rd  Lowthery  12 
Yes.  107 ;  13  Ves.  472 ;  1  Madd. 
R.  538 ;  6  Madd.  257. 

(t)  1  Madd.  R.  539. 

(11)  Mortimer  v.  Capper,  1  Bro. 
C.  C.  156;  Jackson  v.  Levtr^ 
3  Bro.  C.  €•  605 ;  and  see  Pope 
v.  Root,  7  Bro.  P.  C.  184. 

(x)  1  P.  Wms.  62 ;  ex  parte 
Mannings  2  P.  Wms.  410; 
1  Madd.  R.  539. 

{y)  White  v.  Nutt,  1  P.  Wms. 
61 ;  Pai/ic  v.  Meller,  6  Ves.  349; 
ex  parte  Minor,  1 1  Ves.  559;  and 


see  Cass  v.  Rudekf  2  Vem.  280; 
but  see  S.  C.  mentioned  t  Bro. 
C.  C.    157,    note;    Harford  v. 
Purrier,  1  Madd.  R.  532. 
(2)  Seton  v.  Slade,  7  Ves.  265. 

(a)  Foster  v.  Deacon,  3  Madd. 

394. 

(b)  Spinriery.  Hancock, 4Ve^ 

667. 

(c)  1   P.  Wms.  62;  1  Madd. 

R.  540. 
(</)  See  1  Atk.  404 ;  16  Ves. 

156. 

(e)  Gell  V.  Vermuden,  ^Freenk, 
199 ;  S.  C.  2  £q«  Ca.  Ab.  54* 

</)  10  Ves.  611. 
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with  regard  to  the  persons  who  are  respectively  entitled  in 
such  case  to  a  conveyance^  and  to  the  purchase-money,  the 
qaestion  is  to  be  determined  upon  the  equitable  cpnstruction 
just  alluded  to  (g).  And  if  the  agreement  were  so  binding 
upon  the  parties  that  the  performance  of  it  would  have 
been  decreed  (A)  at  tlie  time  of  the  death  of  the  vendor,  his 
personal  represen^tive  would  be  entitled  to  the  purchase- 
money,  and  to  call  upon  his  real  representative  to  convey 
the  estate  (t).  And  under  similar  circumstances,  upon  th^ 
death  of  the  purchaser,  his  heir(X:)  or  devisee  (/)  would 
be  justified  in  demanding  a  conveyance  from  the  vendor, 
and  in  calling  upon  the  personal  representative  of  the 
purchaser  to  pay  the  purchase-money.  But  it  must  be 
observed,  that  although  these  propositions  are  primd  facie 
true,  they  are  subject  to  variation  (m),  according  to  the 
relative  equities  of  the  parties  interested  respectively  in  the 
real  and  personal  property  of  the  deceased ;  a  subject  which 
will  be  elucidated  hereafter  when  we  come  to  treat  of  the 
doctrine  l>f  exoneration. 


5*  Of  the  Execution  of  the  Agreement. 

It  is  necessary  here  to  premise,  that  there  are  some  cir* 
cumstances,  not  arising  from  the  contract  itself,  but  inde- 
pendent thereof,  which  most  materially  afiect  the  question 
whether  this  court  will  compel  a  specific  performance  ;  and 
that  they  relate  to  the  subsequent  conduct  of  the  parties,  or 
the  power  or  policy  of  the  court*  The  first  instance  which 
occurs  is  that  in  which  the  party  seeking  this  species  of 
relief  has  been  guilty  of  laches  in  the  non-fulfilment  of  his 
part  of  the  agreement,  or  has  shown  neglect  in  not  pressing 
the  other  party  to  a  completion  of  the  same  (n),   or   has 

ig)  7  Vcs.  345 ;  10  Ves.  607.  (l)  Potter  v.   Potter^  1  Vez. 

(,h)  10  Ves.  607.  437 ;  10  Ves.  61 1. 

(t)  Lacon  v.  Mertins,  3  Atk.  1.  (m)  See  10  Ves.  608. 

ik)   Buckmaster    v.    Harrop^  (n)  1  Ball  Sc  B.  68 ;  Spurrier 

7  Ves.  341 ;  S.  C.  13  Ves.  456;  v.  Hancock,  4  Ves.  667  ;  Har^ 

and  tee  Longford,  v.  PiVr,  s  P.  rington^  v.  Wheeler,  4  Ves.  686 ; 

Wmi.  629.  Milward  v.  Earl  Thantt,  5  Ves. 

G    O 
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waved  the  performance  of  it  (o)»  in  which  this  court  will  not 
interfere.  If  the  purchaser  of  lands  should  have  committed 
an  act  of  bankruptcji  and  a  docket  should  have  been  struck 
against  him,  this  court  would  not  decree  a  specific  perfonn- 
ance  in  his  fityour(|i).  And  even  the  insolvency  of  the 
party  seeking  the  specific  performance  of  an  agreement  to 
grant  a  lease  to  him  is  a  matter  of  great  weight  (q)*  And 
the  diflEiculty  of  establishing  the  proposition,  that  die 
assignees  of  a  bankrupt  or  insolvent  could  compel  a  land* 
lord  to  fulfil  such  an  agreement,  has  been  considered  insur* 
mountable  (r) ;  and  particularly  if  it  should  have  been  stipu- 
lated that  Uiere  should  be  a  proviso  against  an  assignment 
of  the  lease  (<)• 

It  is  needless  to  dwell  upon  the  proposition,  that  where 
the  vendor  cannot  make  out  his  title  to  the  property  he 
shall  not  have  this  peculiar  relief;  but,  as  an  instance  con- 
nected with  the  subject,  it  may  be  mentioned,  that  if  he 
merely  commit  an  act  of  bankruptcy  this  court  will  not 
compel  a  specific  performance  of  a  purchase  from  him ;  that 
circumstance  being  considered  an  objection  to  his  title, 
although  it  should  not  be  shown  that  there  was  a  debt  upon 
which  a  commission  might  have  issued  (t). 

Again,  this  court  will  not  interfere  to  give  this  peculiar 
relief  if  the  decree  would  be  useless  (u),  and  therefore  it  will 
not  compel  an  agreement  for  a  partnership  to  be  carried  into 
execution  if  the  same  may  be  dissolved  immediately  after- 
wards (x);  neither  will  it  interfere  where  it  is  unable  to  ren- 
der its  directions  e£Pectual(y),  and  therefore,  it  seems,  as 


730,  note ;  Omerod  v.  Hardman^ 
5  Ves.  722  ;  Gue$t  v.  Homfray^ 
5  Ves.  818;  Heaphy  v.  Ifi/^ 
2  Sim.  &  Stu.  29 ;  and  see  Idoyd 
v.  CoUett,  4  Bro.  C.  C.  469; 
S.  C.  rep.  4  Ves.  689,  690,  note. 

(0)  See  Price  v.  jDyer,  17  Ves. 
356,  and  the  cases  therein  cited, 
and  belciw. 

(p)  FroMkUn  v.  LmrdBrcfumlow^ 
14  Vet.  550. 

(jj)  BuckUmd  v.  Hall,  8  Ves.  92. 


(r)  12  Ves.  513, 514. 

(«)  See  WtaiheraU  v.  Oecrhg^ 
12  Ves.  504. 

(0  loves  Vi  Luskf  14  Ves. 
547;  and  see  Conn  v.  Cass 
1  Sim.  &  Stu.  284. 

(it)  1  P.  Wms.  131.  389. 

(*)  Hercy  v.    jBtrdl,   9  Ves. 

367. 
(y)  Bozan  v.  Arbv,  1  Meriv: 

469- 
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one  ground  at  least  (jr),  it  will  not  compel  the  falfilment  of  a 
contract  to  refer  matters  to  arbitration  (a).  And  it  is  wrRing 
to  take  advantage  of  any  fair  circumstances  to  aVoid  making 
a  decree  for  the  Specific  performance  of  a  contract  by  triis- 
tees,  where  the  execution  of  it  would  constitute  a  breach  of 
trust  (J). 

We  may  here  also  advert  to  certain  instances/ in  which 
tliis  court  maybe  called  upon  to  compel  specific  performance 
of  contracts,  which  are  important  in  themselves,  but  in  relu- 
tion  to  which,  its  interference  to  afford  such  relief  is^  not 
regulated  by  ref^erence  to  any  of  those  principles  of  decision 
on  the  subject  to  iVhich  we  huve  hitherto  alluded. 

It  is  the  province  of  the  Ecclesiastical  Courts,  which  have 
the  exclusive  cognisance  of  the  personal  rights  and  duties 
arising  from  the  married  state  (c),  and  may  compel  a  sepa- 
ration d  miensd  et  thoro,  either  propter  stevitiam  or  propter 
adulteriam  (d),  to  pronounce  upon  the  invalidity  of  a  mar- 
riage (e);  and  therefore  it  would  in  some  cases  be  an  infringe- 
ment of  their  authority  (f)  for  Chancery  to  assume  a  power 
of  compelling  the  specific  performalice  of  covenants  or  agree- 
ments between  husband  ttnd  vrife  to  Kve  apart  (g);  and  it 
Would  be  against  public  policy  (A)  for  a  court  of  justice  to 
sanction  such  cbmpacts,  or  to  enable  the  parties  themselves 
to  effectuate  a  separation,»in  cases  to  which  the  Ecclesiastical 
jurisdiction  does  not  extend  (t).  Upon  the  ground  of  con* 
tract  respecting  property,  this  court  has  however  been  in- 
duced, incidentally  in  some  ii^stantes,  to  make  a  decree  so 
(blt  sanctioning  a  separation  of  husband  and  wife,  as  to  afford 
die  means  of  their  living  apart  {k). 


(2)  6  Ves.  818 ;  19  Ves.  431. 

(a)  Price  v.  Williams^  cited 
6  VesJ-  18;  19  V68.  4'3i ;  Agar 
v.  MackkWf  2  Sim.  Sc  Stu.  418. 

(jb)  See  Morttock  r.  Mtler, 
10  Ves.  992 ;  Bridger  v.  Rice^ 
1  Jac.  St  W.  74. 

(c)  3  Ves.  359. 

(d)  II  Ves.  532. 

(e)  1  Jac.  135. 
(/)  Ibid,  138,  139. 


(g)  Dick.  792 ;  1 1  Ves.  533 ; 
3  Meriv.  268. 

(fi)  3  Cox  R.  103. 

(i)'  11  Ves.  532 ;  1  Jac.  135; 

(A?)  See  Worrali  v.  Jacobs 
3  Meriv.  256 ;  and  Eiworthy  v. 
Birdf  2  Sim.  &  Stu.  372,  also 
mentioned  1  Jac.  143,  note;  and 
the  authorities  cited  in  the  reports 
of  these  cases. 
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We  have  seen  that  a  married  woman  may  convey  her 
separate  estate  to  her  husband,  or  for  his  benefit  (/ ).  But 
the  cases  of  contracts  relating  to  property,  in  consideration 
of  a  husband  and  wife  living  apart,  have  almost  uniformly 
arisen  upon  provisions  made  by  him.  Although  the  general 
principle  is  tihat  there  cannot  be  a  valid  contract  entered  into 
between  a  husband  and  wife  (m),  yet  where  one  agreed  by 
deed  to  allow  his  wife  an  annuity  for  the  maintenance  of  her- 
self and  child  for  her  life,  and  as  long  as  he  and  she  should 
live  apart,  and  in  case  she  should  contract  any  debts  without 
his  privity  and  consent,  and  which  he  should  be  compelled 
to  pay,  that  then  the  agreement  should  be  void ;  it  was  held, 
upon  consideration  of  the  existing  authorities,  and  the  pecu- 
liar circumstances  of  the  case,  that  so  long  as  she  should. 
<x>mply  with  the  conditions  she  would  be  entitled  to  the  an- 
nuity, and  a  specific  performance  was  decreed  (n).  But  the 
ordinary  contracts  entered  into  between  a  husband  and  wife, 
upon  their  coming  to  a  determination  to  live  separately,  is, 
that  of  the  husband  entering  into  a  covenant  with  a  third 
person  to  pay  a  certain  annuity  in  consideration  of  the  latter 
indemnifying  him  from  his  wife's  debts,  and  firom  any  demand 
for  alimony  which  she  may  at  any  time  make.  And  this 
court  may  be  induced  to  decree  the  Execution  of  such  a  co- 
venant on  the  application  of  the  wife  (o),  even  though  the 
trustee  should  not  have  actually  given  the  husband  any  in- 
demnity ( J)).  But  such  an  arrangement  must  be  definitive,  as 
the  immediate  result  of  existing  differences  (q)  between  the 
parties ;  for  where  an  agreement  was  entered  into  for  z,Jvtwt 
separation  of  the  wife,  and  the  withdrawing  of  her  children 


(f)  See  above,  p.  ao8,  309. 

(m)  11  Ves,  531.  533  ;  1  Jac 
R.  143,  note. 

(11)  Guth  V.  Guth,  3  Bro.  C.  C. 
614;  but  see  3  Yes.  361  j  1  Jac. 
R.  137.  143,  note. 

(0)  Warrall  v.  Jacohy  3  Mcriv. 
956;  and  see  Seeling  v.  Crowley, 
9  Vern.  386;  Stephens  v.  0/tve, 
a  Bro.  C.  C.  90 ;  Legard  v. 
Johnson^  3  Ves.  352;  Eltoorthy 


V.  Birdf  2  Sim.  &  Sta.  37a; 

S.  C.  mentioned  1  Jac.  143,  note. 

{p)  Turner  v.  Botekr,  Finciiy 

73 ;  Fitzer  v.  Fitzer,  2  Atk.  511 ; 

Angkr  v.  Angier^   Prec.   Cha. 

496;  Head  v.    Head^   3    Atk. 

547;  Hobbs  v.  HuU^  1  Cox  R. 

445;  Cooke  V.  WigginSf  10  Vek 

191  ;Seagravev.Seagrapefi2!V^^ 

439. 
(f )  1 1  Ves.  538. 
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by  hiiDi  with  the  assent  of  certain  persons  named  (r),  it  was 
said  to  be  a  question,  whether  the  wife  and  the  persons  ap- 
pointed could  by  virtue  of  a  contract,  by  anticipation,  deter- 
mine as  to  the  causes  of  separation  which  might  subsequently 
arise,  and  act  upon  causes  not  authorized  by  the  law ;  and  to 
be  a  subject  of  very  serious  consideration,  not  only  with 
reference  to  husband  and  wife,  but  also  to  the  duties  and 
obligations  of  parents  towards  their  children  (s).  And  it  has 
since  been  decided,  that  a  deed  executed .  by  a  husband, 
whereby  he  covenanted  with  a  trustee  for  the  payment  of  an 
annuity  to  his  wife,  in  case  she  should  live  separately  from 
him,  and  take  one  of  their  children  to  Uve  with  her,  is  void(0« 

The  better  opinion  now  seems  to  be,  that  as  a  general  rule 
at  least,  this  court  will  not  decree  the  specific  performance  of 
an  agreement  of  this  kind  entered  into  directly  between  hus- 
band and  wife(ti);  and  that  where  a  separation  is  provided 
for  in  the  manner  alluded  to,  through  the  medium  of  trustees, 
the  ground  of  this  court's  interference  must  have  chiefly  been 
the  consideration  which  is  held  to  arise  from  their  covenant 
to  indemnify  the  husband  (x).  And  witli  reference  to  the  re- 
lief which  is  given  to  the  wife,  it  has  not  long  since  been  saidi 
that  if  the  subject  were  res  integra,  untouched  by  dictum  or 
decision,  the  court  would  not  permit  such  a  covenant  to  be 
the  foundation  of  a  suit;  but  that  dicta  having  followed 
dicta,  and  decision  followed  decision  to  the  extent  of  settling 
the  law,  the  doubt  of  an  individual  Judge  as  to  what  should 
originally  have  been  determined  ought  not  to  be  allowed  to 
sht^e  it  (y);  and  it  has  subsequently  been  remarked  to  be  a 
singular  fkct,  that  the  auxiliary  agreement  should  be  enforced ; 
while  the  principal  one  was  contrary  to  the  spirit  and  policy 
of  the  law  (z) :  but  such  is  the  settled  rule  (a). 

As  a  final  observation  on  this  subject,  it  may  be  observed, 
that  if  after  entering  into  such  an  engagement,  a  reconcili- 

(r)  Lord  Si.    John  v.  Lady         (x)  fl  Bro.  C.  C.  92 ;  3  Meriv. 

St.Johfh  11  Ves.  526.  369;  t  Jae.  R.  138*  I43  note. 

(*)  1 1  Ves.  538.  (y)  11   Ves.   537  ;    and    see 

{t)  Durant  v.  TttUy,  7  Pri.  3  Meriv.  268. 
Exch.  R.  677.  (z)  3  Meriv.  268. 

(tf)  See  3  Ves.  361 ;  1  Jac.  R.         (a)  Ibid;  1  Jae.  R.  143,  note ; 

137.  143,  note.  2  Sim.  &  Stu.  381,  382« 
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ation(&)  between  the  husband  and  mfe  should  take  place; 
or  even  the  husband  should  obtain  a  sentence  in  the  Eccle- 
siastical Court  for  a  restitution  of  conjugal  rites  (c\  this  court 
would  consider  the  agreement  to  have  been  waved,  and 
would  refuse  a  specific  performance. 

It  has  been  before  intimated,  that  where  a  matter  is  by 
contract  submitted  to  the  decision  of  third  persons,  this  court 
will  not  compel  them  to  decide,  and  generally  will  not  take 
upgn  itself  to  determine  for  them(({).  But  it  is  to  be  re- 
marked, that  although  this  court  will  not  enforce  the  specific 
performance  of  an  agreement  to  refer  to  arbitration  (e),  it  may 
nevertheless  giye  such  peculiar  relief  with  respect  to  an  awards 
for  that  the  same  is  merely  a  decision  of  Judges  selected  by 
the  parties,  whereby  the  terms  of  the  contract  between  them 
has  been  ascertained  (/}. 

This  court  has  also  enforced  the  specific  performance  of  a 
contract  to  surrender  a  copyhold  (g),  and  to  levy  a  fine  of  a 
freehold  (A)  estate,  to  purchase  (i),  and  to  pay  the  debt  of  an- 
other (£),  to  assign  an  office  the  duties  of  which  it  was  not 
against  public  policy  to  transfer  (I),  and  to  assure  the  exclu- 
sive enjoyment  of  a  secret  in  trade  (m).  It  will  not  however, 
give  such  relief  upon  an  agreement  to  purchase  the  good-mil 
of  a  trade  (n),  unless  perhaps  it  depends  upon  a  secret  also 
agreed  td  be  sold  (o) ;  nor  will  it  compel  the  execution  of  a 
contract  to  sell  the  professional  business  of  an  attorney  (p > 


{h)  1 1^  Ves.  537 ;  and  see  Lord 
8U  John  V.  Lady  St*  John,  ii 
Yes.  526;  Bateman  v.  Countess 
of  Ross,  1  Dow  P.  G.  235. 

(c)  See  Fletcher  v.  Fletcher ,  3 
Cox  R.  99*  S.  C.  cited  3  Bro. 
C«  C.  619. 

(d)  See  above,  p.  4431  443. 

(e)  See  above,  p.  451. 

(/)  fVopdy.  Grifithy  1  Swanst, 

43- 
(g)  See  Cope  v.  Parry ^  fl  Jac. 

&  W.  538. 

(A)  Hoiks  v.  Carr^  3  Swan^t. 

638. 


(1)  Wright  V.  BoOy  1  Daa. 
Exch.  R.  95. 

(k)  Gregory  ▼.  JVimmns,  3 
Meriv.  588. 

(I)  See  JFheeler  v.  Trotter,  3 
Swanst*  174  note* 

(m)  Brysony.  Whitehead,  i  Sim. 
&  Stu.  74. 

(n)  See  Baxter  v.  ConoUy, 
1  Jac.  &  W.  576;  CosMe  v. 
TiU,  Ru88.  R.  376. 

(0)  Se|i  Bryson  v*  Whitehead, 
1  Sim.  &  Stu.  74* 

(p)  Bozony. Farhw,  1  Meriv. 

459- 


p.  3.  C.  4*  8.  1»]   FBR70EMANCE  OF  AGBE8MBNT8.  455 

This  court  ^ill  decree  specific  performance  of  a  contract  to 
grant  an  annuity  for  liveB,  even  after  one  of  them  has  dropt  {q), 
or  where  the  lives  have  not  been  named  (r);  or  to  renew  a 
lease  {»\  or  as  it  seems,  to  grant  a  lease  contrary  to  its  ge* 
.neral  rule  (0  &fter  the  time  fixed  for  the  duration  of  it  should 
have  expired  during  the  pendency  of  the  suit,  but  before  it 
could  be  brought  to  a  hearing,  where  it  appears  to  be  neces- 
sary to  the  full  administxation  of  justice,  as  for  the  purpose  of 
investing  the  plaintiff  with  a  legal  right  to  satisfaction  for 
the  breach  of  covenants,  which  the  lease  was  to  contain  (ti). 

It  may  here  be  noticed,  that  where  a  penalty  is  by  contract 
annexed  to  its  non-fulfilment,  this  court  considers  its  per- 
formance to  be  the  principal  intent,  and  the  penalty  only  as 
ticcessional  (j);  and  therefore  that  it  will  not  allow  one  of  the 
parties  to  elect  whether  he  will  abide  by  its  terms,  or  submit 
4o  the  penalty  {y\  but  that  if  it  can  admimster  substantial 
justice  between  them  {z\  it  will  compel  a  specific  execution 
of  the  contract  (a).  There  is  however,  a  species  of  condition- 
on  which  the  party  has  an  option ;  namely,  where  an  alter- 
native provision  is  made,  and  the  sum  stipulated  to  be  paid 
on  the  failure  of  certain  observances  is  of  such  an  amount  as 
cannot  be  considered  in  the  light  of  a  security  for  the  fulfil- 
ment of  the  contract,  but  as  indicative  of  the  intention 
that  the  party  bound  may  elect  to  perform  it,  or  to  pay  the 
money.  In  such  a  case,  the  sum  to  be  paid  on  non-fulfil- 
ment is  regarded  as  liquidated  damages,  and  this  court 
therefore  will  not  compel  a  specific  performance  of  the 
agreement  (A). 


{q)  Nield  v.  Smithy  14  Ves. 
491 ;  1  Jac.  &  W.  396. 

(r)  Pritchard  v.  Orey,  1  Jac. 
&  W.  396. 

{a)  Fumival  v.  Crew^  3  Atk. 
83;  6  Ves.  237;  Iggulden  v. 
Afitty,  9  Ves.  325 ;  2  Sch.  &  Lefr. 

557. 

(t)  See  Weston  v.  Pimm,  rep. 

1  Swanst.  225,  note;  Nesbitt  v. 

Meyer ^  i  Swanst.  323. 

(ti)  1  Swanst.  226,  227. 


(jc)  I  Bro.  C.  C.  419- 

iy)  2  Vez.  529 ;  2  Atk.  371. 

(z)  Ambl.  332. 

la)   See    Shman   v.    IValter, 

1  Bro.  C.  C.  418;  Benson  v. 
Gibson,  3  Atk.  395  ;  Rose  v.  Rose, 
Ambl.  331;  and  Erringion  v, 
Aynesly,  2  Bro.  C.  C.  341. 

'     ifi)   See    Woodward  v.  Gyles^ 

2  Vern.  119;  2  Atk.  194; 
Small  V.  Lord  FitzmUianUf  Prec. 
Cha.  102 ;  t  Ball  &  Bea.  373* 
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It  would  appear,  from  what  has  been  already  stated  as 
general  propositions,  that   this  court  will  not  carry  into 
execution  a  contract  different  from  that  stated  by  the  plain^ 
tiffy  or  if  he  should  have  been  guilty  of  laches,  or  if,  being  a 
vendor,  hei^hoald  be  unable  to  show  his  title  to  the  property. 
But  there  are  instances  in  which  defects  on  these  grounds 
might  seem  to  be  imputable,  in  which,  neverthdesSi  from 
extrinsic  circumstances,  it  appears  that  this  court  would 
exercise  its  authority  in  furtherance  of  the  principles  of 
equity,  by  administering  relief  rather  than  by  adhering  strictly 
to  general  rules*    A  more  convenient  Opportunity  wiD  here- 
•after  occur  for  considering  the  instances  in  which  this  court 
declares  its  rules  with  reference  to  contracts  obtained  by 
fraud;  and  many  cases  suggest  themselves,  under  the  pre- 
sent head,  illustrative  of  the  manner  wherein  accident, which 
from  its  very  nature  must,  if  at  all,  be  proved  by  parol 
evidencci  m^y  affect  the  general  principles  of  this  court  with 
regard  to  the  execution  of  agreements.    And  it  is  necessary 
here  to  remind  the  reader,  that  although  such  testimony 
shall  not  vary  an  agreement,  it  is  nevertheless  allowed  to 
show  circumstances  of  fraud,  making  it  unconscientioaB  in 
the  party  who  so  obtained  it  to  insist  upon,  and  unjust  in  the 
court  to  decree  specific  performance  thereof;  and  that  such 
proof  will  also  be  admitted  of  mistake  or  surprise  (c).    And, 
it  is  here  to  be  remarked,  that  such  doctrine  is  not  at  variance 
with  the  Statute  of  Frauds ;  for  it  is  not  thereby  enacted  that 
a  written  agreement  shall  in  all  cases  be  binding,  but  only 
that  in  certain  instances  an  unwritten  agreement  shall  not 


The  subject  of  penalties  and  liqui- 
dated damages  will  be  again  al- 
luded tOy  when  we  come  to  con- 
sider the  relief  which  this  court, 
in  certain  cases,  afibrds  against 
legal  forfeitures  and  penalties. 

(c)  1  Ves.  Sc  B.  537 ;  and  see 
Joynes  V.  Statham^  3  Atk*  388 ; 
Marquis  of  Toumshend  t.  Stan- 
groom^  6  Ves.  338 ;  to  Yes.  305 ; 
Mason  v.  ArmitagCf  13  VA*  35; 


13  Ves.  135;  Ramsloiiom  v. 
Gotden,  1  Ves.  A  B.  165;  JEE^ 
ginson  v.  Ckmes^  15  Ves.  516; 
Clowes  V.  Higgimom,  1  Ves.  &B. 
534 ;  HoxoM  V.  George^  1  Madd. 
R.  1;  Lord  W.  Gordon  v. 
Marquis  of  Hertford^  1  Madd. 
R.  106;  Floody.  IhUt^,  a  Ball 
&  B.  15;  Garrard  v.  Grinttng^ 
a  Swanst  344;  and  see  above, 
PP«  43^1  433-  443»  444- 
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biDii  (d ).  And  although  if  any  of  the  collateral  cinmn^ 
stances  which  attended  it,  and  affotd  ground  for  impeaching, 
the  same,  should  be  reduced  into  writing,  the  rule  would 
apply  to  them ;  such  circumstances  require  not  that  kind  of 
evidence ;  for,  being  dehors  the  agreement,  they  do  not  vary 
ity  but  admitting  the  truth  thereof,  show  that  it  ought  not  to 
bind  the  party ;  and  the  same  may  therefore  be  proved  by 
parol  (e).  The  extent  however  to  which  this  court  will 
japply  its  rule  of  refusing  relief,  upon  the  ground  of  mistake, 
so  proved,  is,  as  already  intimated^  the  subject  to  which  our 
attention  is  here  drawn.  It  would  be  extremely  inconvenient 
if  such  proof  were,  in  every  instance,  to  prevent  this  court 
from  decreeing  specific  performance  of  a  contract;  and  there* 
fore  it  is  laid  down,  that  where  there  are  small  inaccuracies 
which  are  capable  of  compensation,  although  it  should  ap- 
pear that  they  would  defeat  an  action  at  law,  this  court  would 
decree  a  specific  performance,  taking  care,  however,  that 
substantial  justice  should  be  done  between  the  parties  (f), 
And  this  is  not  in  derogation  of  the  rules  of  the  courts  of  law, 
but  rather  in  prevention  of  their  forms  being  made  instru- 
ments of  injustice ;  inasmuch  as  if  it  were  to  confine  its  ex- 
traordinary relief  to  cases  of  strict  legal  title,  it  would  enable 
parties  to  avail  themselves  of  the  rigid  rules  of  law,  for 
unconscientious  purposes  (g).  If,  therefore,  advantage  be 
attempted  to  be  taken  of  an  unimportant  circumstance,  to 
avoid  performance  of  a  contract,  it  will  interfere :  thus,  for 
instance,  if  an  agreement  should  be  entered  into  for  the  sale 
of  a  term  of  ninety-nine  years  in  a  farm,  and  it  should  appear 
that  the  vendor  has  but  ninety-eight  or  ninety-seven  years 
therein,  although  he  would  be  nonsuited  in  an  action,  this 
court  would  give  him  a  specific  performance  of  the  contract 
with  compensation  to  the  purchaser  for  the  defect  (A),  And 
upon  the  same  principle,  small  (t)  outgoings  (ft),  or  encum- 

(ji)  1  Sch.&  Lefr.39;  3  Madd.  (g)  13  Ves.  77. 

R.  120.  (A)  Ibid. 

(e)  1  Cox  R.  405.  (0  19  Ves.  S2i. 

(/)  10  Ves.  306;  1  Madd.  R.  (k)  Howland  v.  Norris,  i  Cox 

166;  and  see  Gueit  v.  Homfray^  R.  59;   Esdaile  v.   Stcpiensan, 

5  Ves.  818.  1  Sim.  &  Sta.  122. 
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branees  (t),  would  forai  no  objecHon  to  such  relief  beu^ 
afforded.  Wb»e  in  the  case  of  a  sale  all  the  property  was 
described  as  freehold,  but  a  small  portion  of  it  turned 
out  to  be  held  merely  at  will,  the  purchaser  was  decreed  to 
Ailtt  his  agreement^  and  compensation  was  directed  to  be 
made  to  him  in  respect  of  that  part  of  the  property  held  by 
such  inferior  tenure  (m).  And  it  is  here  worthy  of  notice, 
tiiat  this  court  has  compelled  specific  performance  wfaertB 
there  were  small  encumbrances,  upon  an  indemnity  against 
them  being  given  to  the  purchaser  by  the  vendor  (n) ;  but 
it  has  since  been  declared  that  dthough  Ais  court  can  gire 
compensation  (o)  it  cannot  compel  a  purchaser  to  take  an 
indemnity  (p). 

If  this  court  were  to  enforte  the  performance  of  a  contract 
substantially  different  from  that  which  the  defendant  entered 
into,  upon  the  ground  of  compensation,  without  some  limi« 
tation  of  such  a  jurisdiction,  the  rights  which  arise  under 
contracts  would  be  extremely  uncertain  (jf);  and  indeed  as 
the  application  of  the  existing  doctrine  as  to  compensatioa 
in  some  degree  depends  upon  the  discretion  of  the  Judge, 
however  clear  it  may- be  in  principle,  it  is  necessarily  unde- 
fined (r).  It  has  been  thought  that  ifone  were  to  contract  for  a 
hou9e  and  wharf,  his  object  being  to  carry  on  business  at  the 
latter,  and  it  should  turn  out  that  a  title  could  not  be  made 
thereto,  this  court  would  coaq>el  him  to  take  the  house,  with 
compensation  for  the  wharf  (f);  and  that  upon  the  same 
principle,  if  one  were  to  enter  into  an  agreement  for  a  house 
on  the  north  side  of  the  Thamea,  as  situated  in  Essex,  his 
object  being  to  become  a  freeholder  of  that  comity,  and  it 
should  lie  in  a  portion  of  Kent,  he  would  nevertheless  be 
obliged  to  complete  his  purchase  (Of  >uid  if  one  were  to  con- 

{I)  Cruesiv,  Hmnfrayf  5  Ves.  (p)  Bahnanno v.  Lumky yiYe^ 

818;  EaUeif  V.  Grants  13  Ves*  ic  B.  9^4. 

73 ;  Hormbhw  v,  Shirley ^  13  Ves.  (q)  13  Ves.  76. 

81.  (r)  10  Ves.  306 ;  and  see  Bur- 

(m)  Calcrajiv.  Roebuck,  1  Ves.  nell  v.  Brown,  1  Jac.  &  W.  i68« 

Jan.  221.  («)  Case  of  Cambridge  Wharf, 

(n)  Homiblowv.Shirley,i^yeB.  cited  1  Cox  R.  61.  274* 

8 1 ;  and  HaUey  v.  Grants  ibid.  73*  (0   Shirley    y.    Davis,    died 

(0)    See  Guest  v.  Homfray,  6  VesI  678. 
5  Ves.  818. 
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tract  for  an  estate  tithe-iree,  he  should  nevertheles  take  it 
sulgect  to  tithes  (t/).  But  later  opinions  have  disclaimed  the 
right  to  exercise  so  extensive  a  jurisdiction  {x) :  and  henoe^  if 
one  should  contract  for  a  freehold  estate,  and  the  whole  pro* 
perty  turn  out  to  be  copyhold  {y),  or  leasehold  (z)f  for  a  long 
term  of  years,  a  specific  performance  at  the  instance  of  the 
▼endor  would  be  refused.  And  although  the  defect  should 
be  small  in  comparison  of  the  whole  value  of  the  estates, 
yet  if  it  should  be  of  such  a  nature  that  compensation  can- 
not be  estimated,  as  for  instance,  if  it  should  turn  out  that 
a  right  of  sporting  had  been  previously  reserved  over  the 
estate,  this  court  would  not  enforce  a  specific  execution  of 
the  contract  (a).  And  with  regard  to  the  case  of  a  yendor 
not  being  able  to  prove  hi»  title  to  a  part  of  the  property  con- 
tracted to  be  sold  by  him,  the  rule  seems  to  be  that  the  pur- 
chaser will  not  be  compelled  to  take  the  rest  of  the  property 
with  compensation,  if  that  part  can  be  shown  by  him  to  be 
essential  to  the  possession  or  enjoyment  t]iereof(i):  and 
therefore,  although  iC  it  were  sold  in  several  lots,  and  one 
person  should  buy  two  or  more  of  them,  and  the  vendor 
should  not  be  able  to  complete  his  contract  to  them  all,  each 
lot  would  prima  facie  be  considered  to  form  the  subject  of  a 
distinct  agreement,  and  he  would  be  able  to  compel  specific 
performance  as  to  the  others  (c)  ;  it  has  been  decided  that  if 
an  estate  were  to  be  sold  in  portions,  and  two  sevenths  of  it 
were  to  be  sold  in  one  lot,  and  title  could  be  made  out  but  to 
one  of  the  sevenths,  the  purchaser,  if  it  were  of  importance 
to  him  to  have  the  whole  or  none,  would  be  relieved  from  the 
agreement  altogether  (d). 


(«)  Lord  Sianhope^s  Case^  cited 
6  Ves.  678. 

(*)  See  6  VcB.  678 ;  13  Vep. 
78;  Binks  V.  Lord  Roheby, 
2  Swanst.  S22. 

(y)  2  Bro.  C.  C.  331. 

(z)  4  Bro.  C.  C.  498;  Drcwt 
V.  Corpy  9  Ves.  368. 

(a)  10  Ves.  508 ;  Bumdl  v. 
br&mj  1  Jac.  &  W.  168. 

(f)  See  Lowndes  v.Lknef  2  Cox 


R.  363;  Drew  v.  Hanson,  6  Ves. 
675;  M' Queen  v.  Farquhar^ 
11  Ves.  467;  KnatchbuUy  v. 
Grueber,  1  Madd.  R.  153. 

(c)  See    Pook    v.    Shergoldj 

3  Bro.C.C.  118;  I  Cox  R.273; 
Lewin  v.  Guest^  1  Russ.  R.  325. 

(d)  Rojfey     v.      ShaUcrosSf 

4  Madd.  237;  and  ex  parte 
TiUley^  reported  in  note  thereto^ 
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It  seems  that  vhere  there  is  any  mistake  in  the  description 
of  the  quantity  or  extent  of  the  property,  or  in  the  definition 
of  the  quality,  or  of  the  degree  of  interest  in  it ;  or  where  there 
is  any  defect  in  the  title  to  part  of  the  same,  there  is  a  consi- 
derable difference  as  to  the  decree  of  this  court,  whether  it 
is  the  vendor  who  seeks  to  compel  the  purchaser  to  accept 
part  of  what  he  contracted  for,  with  adequate  compensation 
in  respect  of  the  rest,  or  whether  the  latter  calls  upon  the 
former  to  complete  his  contracts  as  far  as  he  is  able,  offering 
to  take  a  fair  remuneratioB  for  the  defect.  In  the  one  case 
it  appears  the  court  is  very  strict  in  regarding  the  substance 
of  llie  transaction,  whilst  in  the  other  it  is  more  liberal,  and 
will  allow  the  purchaser  to  take  almost  what  he  pleases,  so 
long  as  the  value  of  the  rest  can  be  ascertained  (e ).  But  it  is 
to  be  observed,  that  even  where  the  application  is  by  tjie 
vendor,  an  objection  of  the  nature  here  alluded  to  may  have 
been  waved  by  the  defendant  proceeding  after  knowledge 
of  the  defect  towards  the  completion  of  his  contract ;  but  if 
compensation  can  be  given,  it  seems  he  will  still  be  entitled 
thereto  (/). 

The  power  of  this  court  to  enforce  the  specific  performance 
of  contracts,  upon  the  principle  of  compensation,  has  been 
said  to  be  the  perfection  of  its  jurisdiction ;  for  it  has  been 
argued,  that  if  the  rigid  construction  of  the  law  were  re* 
laxed  there  would  be  no  safety  in  entering  into  such  engage- 
ments ;  but  that  the  system  is  rendered  complete  by  this  healing 
power  of  equity,  it  preserving  and  effectuating  the  substan- 
tial purpose  of  the  parties,  and  not  forcing  upon  either  of 
them  anything  essentially  different  therefrom  (g>.    And  in- 

(f)  The  truth  of  this  observa*  10  Ves.  505 ;  BumeU  v«  Bromh 

tion  is  collected  from  the  general  1  Jac.  &  W.  168 ;  Heaphf  v,I£lif 

tenor  of  the  cases  on  this  subject,  a  Sim.  &  Stu.  39 ;  see  Morris  v. 
rather   than  from   any  specific  '  CAir^^on,  3Swan8t*558,inwhich 

authority.    See  however  10  V^s.  the  court  refused  to  impound  a 

315,  316 ;  1  Swanst  54;  MilU"  part  of  the  purchase-money  for 

gmi  V.  Cooke,  16  Ves.  1 ;  3  Ves.  the  purpose  of  indemnifying  the 

&  B.  19s ;  s  Ball  &  B.  64.  vendee  against  the  consequences 

(/)  Calcraft  v.  Rotbuek,  1  Ves.  of  a  defect  in  the  title, 

jun.  321 ;  JFordf^ce  V.  ibn^  4  Bro.  (g)  13  Ves.  77^  79;  and  sss 

C.  C.  494 ;  Dyer  v.  Hargrove,  10  Ves.  507. 
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deed,  so  important  has  this  doctrine  been  considered,  that 
the  whole  interference  of  this  conrt  on  the  subject  of  specific 
performance,  has  been  referred  to  this  source  (A). 

According  to  the  strict  interpretation  adopted  in  courts  of 
law,  every  proper  term  of  a  contract  should,  in  carrying  it 
into  effect,  be  accurately  attended  to ;  and  in  particulax,  the 
times  therein  limited  for  the  performance  of  subsidiary  acts, 
should  be  punctually  observed.  It  is  a  general  rule  in  this 
court,  that  it  will  nevertheless  interfere  after  the  time  for 
completion  of  the  contract  has  elapsed,  if  the  defendant  will 
substantially  have  that  for  which  he  contracted  (i),  and  his 
object  in  entering  into  it  will  not  be  defeated  (k).  It  seems 
however  to  be  established,  that  in  certain  cases,  by  agree- 
ment of  the  parties,  time  may  be  made  of  the  essence  of  the 
contract  (/),  in  which  case  it  must  be  observed  as  strictly  as 
at  law ;  and  that  in  others  it  necessarily  is  so  from  the  nature 
of  the  subject-matter  of  the  bargain  (m).  Thus  upon  the  sale 
of  a  reversion,  in  which  case  it  may  be  contemplated  that 
the  vendor  is  in  want  of  the  consideration-money,  and  to 
whom  therefore  it  is  of  importance  that  the  principal  should 
be  paid  at  the  time  appointed  (n) ;  or  where  the  vsJue  of  the 
property  is  peculiarly  liable  to  fluctuation  as  national  stock  (o) ; 
or  where  the  agreement  is  to  sell  at  a  valuation;  to  be  made 
by  individuals  named,  within  a  certain  period  (p) ;  time  is  of 
the  essence  of  the  contract.  But  the  benefit  of  the  general 
doctrine  may  be  waved  by  the  conduct  of  the  party  entitled 
thereto  (q) ;  for  this  court  will  not  permit  its  own  rules  to  be 
instrumental  to  injustice ;  and  therefore  will  not  allow  a  party 
who  has  laid  by  with  the  view  of  determining  whether  the 


(A)  J  3  Ves.  77,  and  see 
7  Ves.  274,  10  Ves.  305,  306. 

(i)  13  Ves.  228. 

(it)  Crqfian  v.  Omubj/f  2  Sch. 
&  Lefr.  604. 

(/)  3  Meriv.  84;  1  Jac.  Sc  W. 
420 ;  3  Madd.  447  ;  6  Madd.  26. 

(i»)  I  Turn.  R.  79-  See  Cos- 
laJke  V.  TiU,  i  Russ.  R.  376. 

(it)  Kewman  v.  Rogers,  4  Bro. 


C.  C.   391 ;  and  see  Lord  Or- 
mond  V.  Anderson,  2  Ball  &  Bea. 

370. 
(0)  Forrest  v.  Elwes,  4  Ves. 

492;     Dobrei    v.     Rothschild^ 

I  Sim.  &  Sta.  590. 

{p)  Morse  v.  Merest^  6  Madd. 

26. 
(q)  See  Hudson  v.  Bartram, 

3  Madd.  R.  440* 
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bargain:  would  be  rdtiimteif  adTHHtageouH  or  otbenrise,  to 
abandon  it,  or  to  claim  a  specific  performance  aoconKng  f  o 
bis  caprice  (r).  And  be  re  it  is  obBervaUe  tbat  tbe  question, 
wbetber  time  was  originally  of  tbe  essence  of  the  contract, 
and  whether  if  it  were,  it  continued  so  be,  are  questions 
depending  on  evidence  (s). 

M  there  be  a  period  limited  in  an  agreement  for  the  per* 
fbnbance  of  any  specified  or  subsidiary  act,  but  not  so  ex- 
pressly as  to  render  it  imperatiYe  that  the  same  should  be 
Strictly  observed,  and  the  nature  of  the  subject-matter  should 
not  require  that  construction,  and  in  consequence  of  tneri- 
table  accident  (t),  or  any  other  of  the  circumstances  which 
nkmally  obtain  the  farour  of  this  court,  should  pass  by  with- 
out its  fiilfflment,  a  specific  execution  of  the  contract  would 
Mvertheless  be  decreed  (u).  If  however,  the  plaintiff  should 
be  guilty  of  conduct  which  would  render  it  inequitable  to 
assist  him,  whilst  the- defendant  should  not  have  acted  im- 
propedy,  or  in  a  manner  firom  which  waver  could  be  implied. 
Ibis  court  would  not  remit  the  consequence,  which  would 
^nsue  at  law  from  his  non-observance  of  the  time  (x).  But 
iSiis  court  considers  both  parties  as  equally  bound  to  exert 
Aettiselves  in  britlging  about  the  completion  of  the  contract ; 
and  therefore,  if  tJiey  should  both  be  negligent,  the  one  in 
not  proceeding,  and  the  otfier  by  acquiescence  in  the  delay» 
a  specific  performance  might  be  d)gcreed(y).  And  if  die 
ihult  should  lie  with  the  defendant  alone,  it  is  hardly  neces- 
sary to  say  that  relief  would  be  given  against  him  (z). 


(r)  Jflhf,  V.  Deschampi^  13 
Ves.  aa6 ;  and  ibid.  ss8 ;  PhiUpi 
V.  Lord  Kensingionf  5  Dow, 
P.  C.  61 ;  PrUchard  v.  Ovet/j 
1  Jac,  &  W.  396. 

(#)  See  Levy  v.  IMo,  3  Meriv. 

81. 

(f)  4  Ves,  690,  note. 

(tf)  See  Raddifft  y.Warringtanf 
13  Ves.  336 ;  Heame  v.  Tenmtif 
13  Ves.  387;  Davis  v.  Hone, 
3  Sch.  &  Lefr.  341;  Jessop  v. 
King^  3  Ball  &  Bea.  94. 


(4)  See  I%d  V.  Co%»,4Bro. 
C.  C.  469;  S.  C.  4  Ves.  689; 
and  see  above,  p.  553. 

(y)  See  Pincke  v.  Cwrteu^ 
4  Bro.  C.C.  329;  Fordyce  v.  Fordf 
ibid.  494 ;  Jones  v.  Prke^  3  Aastr* 
9(24 ;  Seton  v.  Sliade^  7  Ves.  265; 
Wood  V.  Bemal,  19  Ves^  3do ; 
Hudson  v:  Bttrtram^  3  Madd. 
440. 

(2)  See  Prilchard  v.  OtOey, 
1  Jac.  &  W.  396 ;  6  Madd.  37. 
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It  is  not  uncommon  for  a  person  to  enter  into  a  contract 
to  do  that  which  at  the  time  he  has  not  himself  the  power  of 
dmngy  bnt  which  he  may  be  able  to  get  effectuated  before 
the  period  shall  arrive  for  fulfilling  his  agreement  This  court 
will,  in  some  such  cases,  indirectly  compel  him  to  obtain  the 
necessary  acts  to  be  done  (a).  The  most  remarkable  example 
periiaps  that  can  be  given,  is  that  of  a  husband  agreeing  for 
the  conveyance  of  property  in  which  his  wife  is  interested, 
and  to  wl^ch  therefore  her  concurrence  is  requisite.  There 
have  been  instances  in  which  this  court  under  such  circmn- 
stances  has  decreed  him  to  procure  her  to  join  in  levying  a 
fine  (ft),,  or  in  making  other  necessary  assurances  (c).  But  if 
tke  wife,  having  capacity  to  concur  in  the  i^reement, 
should  not  manifest  her  consent,  it  is  doubtful  whether 
this  court  now  would  so  interfere  (d) ;  for  the  purchaser  is 
bound  to  regard  the  policy  of  the  law,  which  is  not  to 
encourage  a  husband  to  take  advantage  of  his  influence 
over  his  wife  (e),  and  has  no  right  to  complain  if  she  should 
take  the  benefit  of  the  hcus  pcenitentiay  and  particnlariy, 
as  he  has  still  his  remedy  at  law  for  damages  against  the 
husband  (/)• 

And  it  may  here  be  noticed,  that  it  is  not  absolutely  requi* 
site,  that  a  vendor  seeking  specific  performance  should  be 
able  at  the  time  of  filing  the  bill  to  make  a  title  to  the  pro^ 
perQTi  although  the  time  for  executing  it  should  have  passed, 
if  that  be  not  of  the  essence  of  the  contract,  but  that  he  may 
obtain  a  decree  if  he  can  make  it  out  at  the  hearing  ig) ;  or 
before  the  Master's  report  upon  the  title,  if  the  same  be 


(a)  CosUgan  v.  Hastier^  s  Sob. 
Lsfr.  166. 

(6)  Barringtm  v.  Hom^  a  £q, 
Ca.  Abr.  17;  S.  C.  6  Vin.  Ab. 

647*  pl-  35- 

(c)  MorrU    v.    Stephenson, 

7  Ves*  474» 

(d)  Ortread  v.  Raundf]^  Eq,  Ca.. 
Abr,  146 ;  JS.  €•  4  Vin.  Abr.  ao3. 
pl.  4;  and  see  Emery  v.  WoiCf 
5  Ves.  848 ;  S.  C,  8  Ves. 

505- 


(e)  Wheeler  v.  Newton^  Gilb. 
Eq.  R»  245. 

(/)8  Ve«.5i5. 

(g)  Wynne  v.  Morgan,  7  Ves. 
a03 .  It  is  observable,  tbat  the 
purchaser  will  not  be  compelled 
to  take  a  doubtful  title.  Blosse 
V.  ChnmorriSy  3  Bligh  P.  C. 
16s  ;  Price  v.  Strange,  6  Madd. 

169- 
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r^Bired  to  htm  (A) ;  and  that  even  this  indulgence  has  been 
extended  (t); 

From  the  natnre  of  the  porposet  intended  to  be  attained  by 
a  contract,  it  is  obvious  that  the  acts  to  be  d(me  may  (ot 
the  most  part  be  readily  determined ;  and  this  court  will  then, 
it  has  been  seen,  subject  to  the  rules  already  laid  down,  decree 
the  same  to  be  specifically  performed.  In  respect  however  to 
covenants,  it  may  be  observed,  that  as  they  may  create  a 
lien  upon  land  they  may  be  decreed  to  be  carried  into  effect, 
not  merely  by  the  covenantor,  but  by  persons  claiming 
under  him,  whether  by  purchase  or  otherwise,  who  have  not 
equal  equity  widi  the  covenantee  (A).  And  in  regard  to 
those  agreements  which  are  technically  denominated  execu- 
tory, it  should  be  observed,  that  the  execution  of  the  proper 
assurances  is  referred  to  the  superintendence  of  a  Master. 

It  seems  proper  before  we  conclude  this  subject  to  make 
a  few  remarks  upon  the  doctrines  of  the  performance,  and 
satisfiustion  of  covenants,  and  the  distinction  which  exists 
between  them ;  but  having  already  adverted  to  the  satisiae- 
tion  of  debts  and  portions  by  the  bequest  of  l^aciee,  we 
shall  here,  by  way  of  example  only,  refer  to  those  instances 
in  which  the  object  is  intended  to  be  attained  by  other 
means.  Satbfaction  supposes  intention ;  it  implies  something 
diflbrent  from  the  subject  of  a  contract  which  is  substituted 
for  it ;  and  the  question  is  whether  the  thing  done  was  in- 
tended as  a  substitution  folr  that  which  was  covenanted; 
whilst  with  respect  to  performance,  the  question  is,  whether 


(4)  7  Ves.  279;  and  see 
Jenkmg  v.  HUei^  6  Ves.  646 ; 
10  Ves.  315;  Fort  v.  Clarke, 
1  Russ.  R.  6oi.  It  may  here  be 
remarked,  though  a  matter  of 
praeticei  that  the  reference  of  the 
title  to  a  Master  if  that  be  the 
only  matterin  dispute,  may  be 
obtained  upon  motion  before 
the  hearing  of  the  cause.  See 
1  Meriv.  373;  s  Merm  140; 
1  Swanst.551,  and  note  thereto; 


Matthew*  v.  Dana,  3  Madd.  470 ; 
Baehm  v.  IToorf,  1  Jac.  &  W.  419 ; 
Gordon  v.  Ball,  i  Sim  &  Sta. 
178 ;  tVUhy  V.  CottU,  1  Sim  h 
Stu.  174 ;  S.  C.  1  Turn.  R.  78. 

(0  Ctffin  V.  Cooper,  14  Ves. 
a05 ;  and  see  Paton  v.  Ragtrtf 
6  Madd.  S56 ;  Hasker  v.  Snttoiif 
a  Sim  and  Stn.5i3. 

{k)  Fineh  v.  Earl  of  JFtnehel- 
sea,  I  P.  Wms.  a88;  FremouU 
V.  Dedire,  i  P.  Wm.  439. 
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that  identical  act  which  the  party  contracted  to  do,  has  been 
wholly  or  partially  done  (/). 

If  one  should  covenant  to  setde  lands,  or  money  to  be 
laid  out  in  lands,  on  his  eldest  son,  and  should  suffer  lands  to 
descend  to  him  in  fee,  or  should  covenant,  previously  to 
marriage,  to  provide  for  his  intended  wife,  and  should  die 
possessed  of  property  and  intestate,  he  would  be  considered 
to  have  satisfied  their  respective  claims^  although  the  pro* 
vision  was  not  made  in  the  positive  manner  which  was  per- 
haps originally  contemplated  (m).  So  that  it  seems  the 
difference  between  settling  or  paying,  and  leaving  property  to 
descend,  is  not  a  ground  of  objection  to  its  being  in  satisfac- 
tion. This  can  only  be  the  case,  however,  where  the  benefit 
substituted  is  as  far  as  possible  an  equivalent  for  that  instead 
of  which  it  may  be  permitted  to  descend,  and,  as  already  in- 
timated, where  intention  is  to  be  presumed. 

On  the  other  hand,  with  respect  to  performance  of  cove- 
nants, the  doctrine  appears,  where  the  identical  act  has  not 
been  done,  to  depend  on  the  rules,  that  where  one  is  bound 
to  do  an  act,  and  he  does  that  which  may  enable  him  to  per- 
form the  same,  it  shall  be  taken  to  have  been  done  by  him, 
with  the  view  of  completing  that  which  he  was  bound 
to  do  (fi) ;  and  that  where  a  person  is  already,  or  puts  himself 
in  a  situation  to  fulfil  a  covenant,  that  which  for  a  good  con- 
sideration he  has  contracted  to  do  shall  be  considered  as 
done  (o).  If  one  should  before  marriage  covenant  to  purchase 
imd  settle  lands  of  a  certain  value  upon  his  wife  and  children, 
and  should  afterwards  purchase  lands  of  that  value,  and  not 
dispose  thereof,  but  should  suffer  them  to  descend  to  his  heir, 
having  thus  partly  executed  the  precise  act  which  was  con- 
templated, his  conduct  would  be  regarded,  pro  tanto,  a  per- 
formance of  the  covenant ;  and  it  may  be  added,  that  a  settle- 
ment would  be  decreed  ( p),  and  his  general  estate  of  course 
be  liable  to  supply  the  deficiency.  And  if  the  lands  purchased 
had  been  of  greater  value  than  that  stipulated,  the  same  doc- 

(/)  1  Swanst  219.  (0)  3  P.  Wma.  215. 

(«)  Q  Vez.  411 ;  2  Ves,  jun.  (p)  Soxoden  v.  Sotcdent  1  Bro. 

356;  10  Ves.  9.  C.C.  582  ;  S.C.  I  Cox  R.  165; 

(«)  1  Bro.  C.  C.  583 ;  and  see  10  Ves.  9.  ^ 
1  Cox  R.  166. 

H    H 
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.trine  wbidd  upply ;  and  tmn  if  ^  \m,  ibe  pmrqhiM  wmpU 
be  couBidered  as  a  part-perfonjiaiioe  of  tbe  coy^oaniXf). 
And  there  are  caeea  ia  relatiaii  to  f>evaonal  pi^perty  w^ich 
haTe  been  detevmin^d  l^  anakigy  to  tfie  rplei^  juAt  ad?eit0d 
to(r).    If  the  tenor  of  a  coirenant  between  one  and  hie  in* 
tended  wife  ebauld  be^  ^at  be  woiuld  leave  or  canae  to  he 
paid  to  her  a  certain  anin  at  bit  death,  and  be  ahonhi  die 
inteetate,  and  her  dietributm  ehare  of  hie  property  ehould  be 
.of  that  amon&t  or  more,  thi«  would  be  regarded  aa  a  literal 
perforwance  of  the  coveqeot  (i) ;  and  if  ber  ehare  had  hew 
.  of  less  than  the  apecified  amount  it  wovld  have  been  held  to 
he  a  part-f^erformanoe  of  the  8ame(^).    And  the  doiotriae 
is  equally  applicable  where  a  wiU  hae  been  made,  but  the 
iditpoaition  has  not  been  svioh  as.  to  raise  a  queetion  of  ectis- 
fisction,  but  has  been  given  in  an  ineffectual  mameer*  wd  is 
^consequently  distrilMitable  aooording  to  the  Statute  of  Oistei- 
^utiona.    And^  where  one  covenanted  befoic  msfiiage  that  if 
ike  i^eeuld  die  before  his  int^rod^d  wife,  hie  exeoutors  should 
within  ihtee  months  after  hie  death  pay  her  a  certain  ^mn, 
«nd  hsf  hia  will  gave  aU  his  property  to  hie  executom  in  trust, 
jifter payment  of  hia  debts,  at  the  end  of  thre^  yeais  from  his 
ideath  to  .divide  his  property  in  aueh  maimer  a^  they  should 
ahink  -fit;  and  the  wife  survived,  but  s«ch  mode  of  diaposition 
thereof  heeame  impracticable*  and  the  rule  of  diatribirtian  wi# 
itherefere  that  adopted  in  oases  of  intestacy,  it  was  heWi»  that 
iier  share  of  the  property  was  to  be  ts^n  in  performaiiee  of 
;lfae  covenant  (if).    And  it  is  worthy  of  observation,  dmt  i«i 
«asee  of  the  performance  of  covenants^  the  dittarenne  of  Mie 
time  of  payment,  whether  withip  three  or  sis  months  afinsr  the 
'decease  of  the  intestate,  is  not  attended  to ;  for  his  proper^ 
^ests  in  those  to  whom  distributive  ahares  beloag  eit  Ihe  tigie 
of  hia  death:  and  if  a  case  were  prodnoed  'm  wto»h  ik  wm 


(^)  Dtocm  y.  SmUk,  3  Atk.  (0  lo  Yes.  14 ;  end  see  G^k- 

5a3;  8  P*  Wn^*-  aa8;  1  Vaz.  «We  v.  CMir,  lo  Ves.  !• 

540;  io4^e8.g.'  (tt)    GokUmid    v.    GoUtmid^ 

(r)  1  BiiO.  C.  C.  131.  1   Swanst.  tU  ;  ti^  iee  aote, 

(J)Blundyv,Widmate^%\ent.  ibid,  all ;    sod  S.  €.  t   Wils. 

709 ;  8;  C.  1  F.  VinA,  304 ;  2>«  140;  but  see  Wright  v.  fe^nih 

V.  CojTp  3  Atk.  419 ;  10  VsB.^  8  6mBBU  6811. 

]}.  144  t  SwansU  9«79  3i8.  ;  | 
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quite  6ttvt  that  theie  were,  no  debts^  -the  court  ivonM  not 
postpone  the  division  of  the  fund  (x)« 
'  In  odnchision,  it  maj  be  remarked,  that  this  court  never 
professes  to  bind  a  man  to  anj  agreement  which  he  has  not 
sitb^rtantially  entered  into;  although  it  may  sometimes,  in 
cemmon  apprehension,  err  in  holding  the  actual  agreeiMnt, 
and  that  which  it  executes  to  be  the  same  (y\ 


SECTION  THE  SECOND. 

OP   THE    DELIVERY    OT    SPBCIPIC    CHATTELS. 

•  * 

It  is  not  in  cases  of  contract  only  that  this  court  endea- 
tours  to  supply  defects  in  the  mode  of  administering  justice 
at  law,  by  giving  more  specific  relief.  In  cases  of  unjust 
detainer  of  chattels,  the  original  taking  of  which  was  lawful, 
the  remedy  at  law  by  action  of  detinue  is  generally  insufficient ; 
fbr,  H  is  not  only  attended  with  the  inconvenience  of  the  de- 
fendant being  permitted  to  wage  his  law,  but  it  merely  puts 
him  to  his  election  whether  he  will  deliver  up  the  specific  thing, 
or  pay  damages  for  the  injury:  and  the  action  of  trover  and 
conversion  i^ords  relief  by  damages  alone.  The  action  of 
replevin,  it  is  true,  compels  restitution  of  the  very  property, 
but  that  applies  only  to  cases  of  wrongful  distress. 

The  imperfection  of  these  legal  remedies  has  probably  been 
the  groimd  of  this  court's  jurtsdiction(2:)  to  enforce  the  restitu- 
tion or  delivery  of  a  specific  chattel,  to  which,  from  any  pecu- 
liar artificial  vahie  being  attached,  a  fair  estimation  thereof  is 
not  to  be  expected  in  the  ordinary  transaction  of  the  afiairs  of 
society  (a),  and  in  lieu  of  which  therefore  it  is  probable  that 
adequate  compensation  by  way  of  damages  would  not  be 
given  by  a  jurj  (i).    And  this  court  will  afford  such  relief 

,  |ji>  lo  Ve^.  1).  any   doubt,  it   has   bsea   fiaid, 

{y)  14  Yes.  4ar«  that  this  court  would  compel  ifae 

- 14^  9  V^  33*  restitulioB  of  heir*looin%  3  Vus. 

(a)  3  Ves.  71.  h  Bea.  »8. 

(k)  Ibid.     There  never  was 
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whether  the  present  poBsessor  received  the  property  upon 
trust  (c)  or  noi(d).  In  such  cases  however  the  court  must 
he  previously  satisfied  of  the  plaintiff's  tide(e).  But  it  may 
be  observed,  that  upon  the  same  being  proved,  it  wUl  not 
only  grant  this  kind  of  relief,  but  will,  by  its  injunction  in* 
the  mean  time  protect  the  chattel  from  being  defaced  or  in-» 
jured(/). 

We  have  already  adverted  to  the  principles  upon  which 
this  court  decides  with  reference  to  its  compelling  the  disco- 
very of  facts  or  deeds,  the  knowledge  or  inspection  of  which 
is  sought  through  the  -medium  of  its  practice ;  and  have  seen, 
that  although  it  will  assist  a  person  in  sustaining  his  own 
title,  it  will  not  interfere  to  invalidate  that  of  another.    We 
have  here  to  observe,  that  the  same  principle  is  d  fortiori 
applied  where  one  seeks  not  merely  tliscovery^  but  actual 
rehef,  by  having  the  title-deeds  themselves  delivered  up  to 
him.  Where  deeds  (g),  or  other  things  (A),,  by  which  the  right 
to  property  is  maintained,  are  in  the  hands  of  a  person  who. 
does  not  show  any  title  to  it,  this  court,  upon  the  principles, 
already  alluded  to,  with  respect  to  other  specific  chattels,  will 
compel  delivery  of  them  to  the  owner.    This  kind  of  relief, 
however,*  is  rarely  required,  upon  a  case  so  simple  as  that 
just  mentioned.    The  party  holding  the  possession  geoeraUy , 
claims  some  interest  in  the  deeds,  and  some  right  to  retain, 
them.    If  that  depend  on  his  ri|rht  to  the.  property  to  which 


(c)  Fetts  V.  Read,  3  Yes.  70,     (rastance  of  dresses, books,  tools,* 


(instance  of  a  tobacoo<*box,  and 
cases  curiously  engraved).  And 
see.  LovUJier  v.  ,Lord  I/mthert 
1 3  Ves.  95,  (instance  of  a  valuable 
painting). 

(d)  Fusey  V.  Ptt#<y, iVem.  373, 
(instance  of  an  ancient  horn  by 
which  land  was  held);  Duke  of 
Somerset  v.'Cookson,  3  P.  Wms.^ 
390,     (instance    of   an<  antique 
silver  altar) ;  Ambl.  77, (instance* 
of  a  cherry-stone  finely  carved) ;' 
Uinfd  V.  Loaring^  6   Ves.  773, 


&c.  of  a  society,  of  Freemasons). 

(e)  Lowther  v.  Lord  LaiUker^ 
13  Ves.  95. 

{f)  See  Duke  of  Somerset  v. 
Cookson^  3  P.  Wms.  390;  and 
JJoyd  v.  Loaring^  6  Ves.   773. 

(g)  Jackson  v.  Builer^  2  Atk. 
306 ;  Broton  v.  J3row»,  Dick.  68 ; 
Earl  of  Scarborough,  v.^Farker^ 
1  Ves.  jun.  267.  . 

(A)  See  Fusey  v.  Pwgr,  1  Venu 
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they  relate,  and  this  court  be  not  satisfied  of  his  title  thereto  (t). 
he  must  first  establish  the  same  at  law  before  he  can  obtain 
the  desired  relief  (A),  unless  indeed  any  equitaUe  circumstance 
exist,  ^o  prevent  his  so  doing ;  for  even  if  from  the  veryfact 
.of  deeds  being-  in  the  possession  of  the  defendant,  he  should 
fbe  .unable  to  sustain,  an  action  at  law,  this  court  would  itself 
entertain  a  suit  forth«  purpose  of  putting  the  tide  in  a  satis- 
factory course  of  trial;,  and  then,  if  the  verdict  should  be  in 
favour  of  the  plaintiff,  would  cause  the  deeds  to  be  delivered 
up  to  )iim,  and  afford  him  such  other  relief  as  the  case  might 
require  (/).  And  with  regard  to  deeds  or  other  writings  in 
the  hands  of  trustees,  it  may  be  remarked,  that  the  parties 
beneficially  interested  in  the  property  to  which  they  relate, 
are  entitled  to  have  the  same  secured,  unless  there  are  any 
purposes  arising  from  the  trust  which  require  that  they 
should  retain  them  (m). 

It  sometimes  happens  that  a  party  may  actually  have  ail 
interest  which  *is  admitted  even  by  the  plaintiff,  but  the 
same  being  of  apartial  nature  only,  it  may  be  desirable  that 
the  deeds  relating  to  the  property  should  not  be  intrusted  to 
his  care :  and  therefore  this  court  wiU  in  some  instances  re- 
quire  deeds  for  the  mutual  advantage  of  the  parties  interested 
in  them  to  be  deposited  with  one  of  its  officers  for  safe  cus- 
tody (n).  But  it  seems  that  this  court  would  not  under  any 
circumstances  grant  such  reUef  against  a  tenant  for  life,  at 
the  instance  of  one  entitled  merely  to  a  remote  estate  in 
remainder  (o) ;  and  that  it  will  not  so  interfere,  even  at  the 
instance  of  one  entitled  to  an  estate  of  inheritance  in  remain- 
der next  after  that  of  a  tenant  for  life  in  possession  (;>),  and 
the  more  decidedly  not  where  the  relation  of  parent  and  child 

(t)  See  Pajrillon  v.  Voke,  2  P,  (m)  Frtemanv* Tairlky 3  Meriv. 

Wms.  471 ;  N£wman  v*  Miinerf  30. 

9  Yes.  juo.  483.  (a)  a  Vex.  61s ;  Hodgesou  v« 

{k)  3  Madd.  182.  Busujf,  a  Atk.  89;  3  Atk.  388. 

(1)  See  13  Yes.  298.    And  see  (o)  Ivt^  v.  Jrte,  1  Atk.  439. 

£x  parte  PoqU,  1  Yes.  jun,  160;  (jn)  1  Yes.  jun.  76.    And  see 

Rtniton  v.  AthUy^  a  Ye^.  juot  iftcA«  v.  HipAr;,  Dick.  650 ;  Dvii^ 

459;  Jofie*  V.  Juncs^  3  Mcriv^  combe  v.  Mayer^  8   Yes,   3SOJ1 

a6i;  Crom  v.  TyrrtUt  3  Madd.  i  Scb,  &  l«fr.  233. 
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subsists  befweea  idim<9%  unless'  the  tenauit  Ibr  life' siunild 
put  the  deeds  in  peril,  as  by  leaving'  them  ia  Ae  hands  ciT 
ihiid  penoiis  <f  ).  It  may  be  here  also  remaiked  with  respeel 
to  a  jointress,  that  as  this  court  shows  her  special  favonr 
when  requited  to  disclose  the  contents  of  l^r  jointure-deed, 
so  it  wiil  not  compel  her  to  deliver  up  the  same,  or  even  to 
deposit  it  for  safe  custody,  ensept  upon  the  teitns  of  her 
proviision  (hereby  being  confirmed  («)• 


SBCTIOJS  THE  THIRD. 

OP    RELIEF   AGAINST   FOaFEITUBSS   Alfl>  PENALTIES. 

Having  thus  considered  those  eases  on  the  subjeet  of 
fjontracts,  (UUng  under  the  concurrent  jurisdiction,  because 
governed  upon  the  principles  and  in  furtherance  of  the 
remedies  of  the  common  law,  in  which  this  court,  conceiving 
the  remedy  by  damages  to  be  inadequate  or  inappropriate^ 
gives  more  specific  relief;  we  shall  now  advert  to  those 
instances  of  its  interference,  wherein  the  remedy  at  kw  ap^ 
pears  too  literal  and  extensive,  and  which  also  fall  under  the 
same  jurisdiction,  because  they  are  within  the  spirit  of  the 
leommon  law ;  although  Uie  courts  in  which  it  is  administefed 
are  incapable^  from  the  definite  and  strict  nature  of  their  rules^ 
to  giye  that  relief  which  natural  justice  seema  to  require, 
but  which  a  Court  of  Equity,  regulated  by  difierent  modes  of 
proceeding,  is,  enabled  to  afford. 

In  treating  of  the  doctrine  of  the  specific  p^onnanoe  of 
agreements,  it  has  been  noticecf,  that  this  court  will  sometimes 
excuse  the  neglect  of  oirpumstanoes  under  a  contraet,  the 
non-observance  of  which,  would  be  fiital«  to  it  at  law,,  and 
will  neverthetess  decree  a  specific  performance,  if  substan^ 
tial  justice  cto  be  done  between  the  psrties.    But  there  are 


'  (9)  Pyncetti  V.  Pyiicail,  3  Alk.  Hkh^  Dick.  651 ;  f6rd  v.  Per* 

^71 ;  Lord   Lempgter  v.    tjord  ring,  1  Ves.  jaa.  7s  ^  1  Sdiw  di 

Pomfreif  Ambl.  154.  Lefr.  d3$. 

(r)  Earl  of-Bmibwy  v.  Brisesc^  (i>  Peire  ▼•  jRrlrey  3-Allr.  51 1 ) 

3  Ca.  in  Cha.  42  ;  Hicks    v.  3  Atk.  571 ;  1  Ves.  jun.  76^*     ^ 
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Sftfttainees  rn  which  inattention  to  the  terms  of  a  c«ntmct  a»e 
DOt  left  by  them  to  oceamon  its  defeat^  even  at  law,  but  the  aefe 
to  be  pferformed  or  avoided  ib  thereby  sought  to  be  enforced 
or  prohibited,  by  the  annexation  of  a  condition  of  forfeiture 
or  pendty.  Iil  such  a  case^  on  a  breach  of  the  eondition> 
the  law,  without  the  power  in  aU  cases  of  discriminating  a» 
to  the  merits^  enferees  literaHy  that  specific  redress  which 
baa  been  thus  provided ;  a  course  which  woald  freqaendy  be 
be  productive  of  great  hardship  were  there  no  power  to  miti«- 
gate  the  severity  of  its  application  ander  partieohir  ciroHm- 
atance9.  This  court,  regarding  the  substance  of  the  transac-* 
tion,  and  having  the  meaira  of  exercising  such  an  authority, 
will  reKeve  against  the  forfeiture  or  penalty,  and  will  sanction 
the  performance  of  the  contract,  if  it  can  administer  real 
justice  between  the  parties. 

There  is,  perhaps,  no  branch  of  the  jurisdiction  of  thia 
court  more  delicate  than  that  which  goes  to  restrain  a  legal 
right  (jt).    Where,  therefore,  a  condition  of  forfeiture  ia  an** 
nexed  to  an  agreement  for  the  purpose  of  enforcing  its  per« 
formance,  this  court  ia  extremely  cautious  in  applying  relief; 
The  principle  by  which  it  is  actuated  is,   that  one   party 
ought  not  to  take  advantage  of  a  legal  right,  where  its  rigid 
exercise  would  produce  loss  and  injury,  if  he  can  have  the 
Aill  benefit  of  his  contract  as  originally  frained  (u) :  and  the 
ground  of  its  interference  is  die  compensation  for  loss  and 
injury  arising  from  the  non-performance,  which  it  is  enabled 
to  afford  (j*)»    The  origin  of  the  doctrine    relative  to  this 
cottrt's  relieving  against  forfeitures  is  to  be  attributed  to 
those  cases  in  which  relief  was  given  originally  with  refer- 
ence to  non-payment  of  money  at  a  specified  time ;   thia 
court  considering,  that  by  the  payment  of  interest  the  party 
wa»  pat  in  the  same  state  as  if  the  principal  had  been  paid 
at  the  period  stipulated  (y).    It  has,  however,  since  been 
applied  with  great  advantage  to  other  cases.    In  the  instance 
of  a  covenant  to  pay  rent,  with  a  proviso  for  re-entry  on  no»< 
payment  thereof,  this  court  would  Relieve  the  tenant,  upon 

,    (#)  la  Ves.  «89^  (y)  4  Ves.  497 ;  19  Yes.  140; 

(11)  Ibid.  and  see  Bamardiston  v.  Fane 

(x)  2  Vern.  aas ;  Ambl.  514 ;  a  Yern*  366  ;  Grimgt^n  v«  Ltrd 

la  Yes.  290 ;  1  Ran.  R»  508«  Bruce,  ibid.  594. 
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hiB  satisfying  the  amount,  and  all  expenses  consequential 
upon  his  neglect  (z).     And  the  same  species  of  relief  has, 
in  principle,  been  approved  by  the  Legislature  (a)»  and  has 
virtually  been  rendered  attainable,    under  certain  circom- 
stances,  in  courts  of  law  (6);  for  the  statute  4  Geo.  2,  c.  28, 
which  is  general  in  its  terms,  ^^Jf  in  sections  3  and  4,  as  be- 
tween landlord  and  tenant,  be  simply  stated  to  provide,  that 
the  lessee,  shall  not,  upon  a  bill  in  equity,  have  or  continue 
any  injunction  against  an  action  of  ejectment  for  non-pay- 
ment of  rent  within  the  meaning  of  that  statute,  unless, 
within  forty  days  after  a  full  and  perfect   answer   thereto 
shall  have  been  filed,  he  pay  the  money  in  arrear;  together 
with  all  just  allowances  and  costs,  into  court ;  and  that  in  case 
the  bill  shall  have  been  filed  within  the  time  therein  limited, 
after  execution  executed  on  the  said  ejectment,  the  lessor 
or  lessors  of  the  plaintiff  in  the  action  shall  be  accountable 
for  only  so  much  as  he  shall  have  bon&Jidt  made  of  the 
demised  premises,  after  he  entered  into  actual  possession 
thereof;  and  that  if  the  same  be  less  than  the  amount  of 
rent  reserved,  then  for  the  difference ;  and  that  if  the  tenant, 
his  assignee  or  assignees,  shall,  before  the  trial  of  such  eject- 
ment, pay  or  tender  to  the  lessor  or  landlord,  his  executors 
or  administrators,  or  his,  her,  or  their  attorney  in  the  cause, 
or  pay  into  the  court  where  the  same  is  depending,  all  the 
rent,,  arrears  and  costs,   then  that  all  proceedings  on  the 
ejectment  shall  cease  and  be  discontinued ;  and  if  he  shall 
upon  such  bill  filed,  b^  relieved  in  equity,  he  shall  hold  and 
enjoy  the  demised  lands  according  to  the  lease  already  made, 
.without  the  necessity  of  a  new  lease.    The  obvious  intention 
of  this  statute  was  to  secure  the  payment  of  the  rent,  in 
order  that  the  landlord  may  not  be  put  to  his  action  of  debt, 
against,  perhaps,  an  insolvent  estate,  but  may,  in  default  of 
payment  within  a  definite  time  recover  possession  of  the 
premises  (c),  and/to  regulate  the  powers  of  Courts  of  Equity 
"by.  the  limitation  of  an  ascertainable  period,  within  which 
the  lessee  may  insist  upon  the  benefits  of  his  lease,  speci- 
fying the  terms  upon  which  the  relation,  though  according 
to  the  contract,  at  an  end,  shall,  upon  the  equitable  doctrine, 

(s)  13  Ves.  289;  18  Ves.  60.      .  •  (6)  16  ¥€8.405. 
{a)  18  Ves.  60.  •  (c)  12  Ves.  289. 
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aided  by  legislative  provision,  coutinae. in  force  between 
ihem(d).  With  reference  to  the  equity  jurisdiction  in  cases 
of  this  kind,  it  has  been  considered  that  it  need  not  necessarily 
appear  that  the  failure  in  paying  the  rent,  arose  from  acci- 
dent or  insolvency ;  but  that  this  court  would  interfere  even 
if  the  tenant's  default  should  have  been  negligent  or  wilful  (e). 
It  seems,  however,  that  in  general  cases  of  covenant  this 
court  would  not  interpose  in  this  manner,  unless  the  breach 
thereof  should  have  arisen  from  unavoidable  accident,  mis- 
take; surprise,  or  fraud  if).  With  regard  to  a  freehold  lease, 
it  may  be  observed,  that  upon  a  covenant  in  such  an  instru- 
ment  to  renew  upon  the  expiration  of  either  of  the  lives,  if 
the  lessee  should,  within  a  limited  period,  apply  for  a  new 
lease,  this  court  notwithstanding  casual  neglect  to  make 
such  an  application,  an<l  even  after  the  falling  in  of  a  second 
life,  would  in  some  instances  compel  the  lessor  to  renew : 
but  if  the  lessee  were  fraudulently  to  suppress  the  fact  of 
the  deaths,  or  even  to  be  guilty  of  wilful  neglect,  it  seems 
that  this  court  would  hold  the  lessor  entitled  to  the  benefit 
of  the  forfeiture  of  the  lessee's  right  of  renewal  under  the 
covenant,  and  therefore  that  he  would  not  be  bound  to 
renew,  although  the  lessee  should  be  capable  of  making  ade- 
quate compensation  (g). 

We  have  already,  in  considering  the  nature  of  an  equity 
of  redemption,  stated  that  this  court  interferes  to  prevent 
forfeiture  which  would  ensue  at  law  from  non-payment  of 
the  mortgage-money  at  the  time  appointed,  and  that  it  allows 
a  reasonable  time  within  which  it  may  be  done  to  prevent 
the  hardship  on  the  debtor  of  losing  his  land.  And  it  may 
here  be  remarked,  that  the  continuance  of  the  relation  be- 
yond the  period  fixed  is  not  to  be  regarded  as  an  injury  to 
the  mortgagee  because  he  has  still   that  security  for  his 


id)  18  Ves.  60. 

(c)  13  Ves.  289. 

(/)  3  Ves.  693 ;  18  Ves.  62  ; 
and  see  below,  p.  475,  and  note  (u). 

ig)  Bayky  v.  Corporation  of 
Leominster^  3  Bro.  C.  C.  529 ; 
Baifnham  v.  Guy's  Hospital^  sVes. 
«95  9  Eaton  v,  Xyo»,  3  Ves.  690; 


but  see  MartoeU  v.'  Wood^  1 1  Pri. 
Exch.  R.  13.  Upon  the  Irish 
tenancies  for  lives,  see  Lennon  v. 
Napper^  1  Sch.  &  Lefr.  682 ; 
Jackson  v.  Saunders,  1  Sch.  & 
Lefr.  443i  and  the  cases  therein 
cited;  and  Barrett  v.  Burke, 
5D0WP.  C.  1. 
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money,  together  tvith  the  interest  thevenpon  for  which  he 
originaOy  contracted,  and  which  is  regarded  as  a  com- 
pensation for  any  loss  which  he  can  fSurly  be  supposed 
to  sustain.  Bat  if  nevertheless  he  shoald  feel  desirous  of 
obtaining  the  absolute  command  otrer  his  property,  or  over 
that' upon  which  the  same  is  secured,  it  will  be  remem- 
bered that  he  may  obtain  satisfactory  refief  on  a  bill  for  pay- 
ment, or  a  foreclosure. 

As  another  instance  of  the  adoption  of  the  principle  ad- 
verted to,  it  may  be  mentioned,  with  regard  to  the  usual  con- 
dition on  sales  by  auction,  that  a  deposit  of  part  of  the  amount 
of  the  pufchase-money  shall  be  made  by  die  pttrchaser,  and 
that  the  same  shall  be  forfeited  if  the  purchase  be  not  com- 
pleted within  a  certdn  period,  that  this  court  will  relieve  the 
purchaser  in  some  cases  of  default  upon  his  putting  the  ven- 
dor, to  the  utmost  of  his  power,  in  the  situation  in  which  he 
would  have  been  if  the  contract  had  been  performed  within 
the  stipulated  time  (A),  by  giving  compensation  (t),  in  the 
payment  of  interest  and  costs  (A>,  and  substantially  executing 
the  contract  (/)• 

'  And  although  there  may  be  cases  in  which  this  court 
finding  that  the  thing  agreed  to  be  done  on  pain  of  a  for- 
feiture may  be  subsequently  performed,  and  that  compensation 
may  be  made  for  the  consequences  of  the  delay,  will  give 
relief  against  the  condition,  although  it  should  not  be  imposed 
in  relation  to  the  non-*payment  of  money  (m) ;  yet,  upon  leases 
with  covenants  for  the  lulfilment  of  acts,  in  respect  of  which 
the  amount  of  compensation  cannot  be  ascertained,  with 
a  clause  for  re-entry  on  the  non-observance  thereof,  there 
is  a  diversity  which  requires  particular  notice.  If  there 
shoald  be  a  covenant  in  a  lease  on  die  part  of  the  lessee  to 

repair,  with  such  a  clause  on  neglect  thereof,  this  coUrt  it' 
seems  would  not  relieve  against  a  forfeiture ;  because,  as  we 

have  seen  (n),  a  specific  performance  of  such  a  contract 

(k)  Vernon  V.  Stephens/^  P.  (m)  Cage  v.  Tttatr//,  i  Ventr. 

Wm<.  66;  Moss  v.  Matthews^  353;  8.  C.  1  £q.  Ca.  Atir.  108; 

3  Ves.  Jan.  379.  is  Ves.  sgo;  18  Ves.  62  ;  and 

(i)  1  Salk.  156.  see  DaxAs  v.  Wtst^  ia  Ves.  475, 

'  {k)  2  P.  Wmft»  67 ;  M64S  V.  sod  the  cases  therein  cited. 

MaiikewSf  3  Vtt.  379.  (a)  See  above,  p.  441. 

(/)  a  Sch.  &  LOt.  685. 


y 
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would  not  an  ordinary  cases  be  decreed ;  and  therefore  tbeif 
would  be  no  mutuality  between  the  parties  (o) :  and  as  regards . 
the  principle  here  in  riew,  it  is  to  be  observed,  that  it  could 
not  be  ascertained  whether  the  lessor  were  put  in  the  same 
situation  (jp).  And  in  the  case  of  a  covenant  to  keep  the 
property  comprised  in  the  lease  insured  from  fire  and  alight 
of  reentry  reserved  on  delaulty  the  court  would  refuse  to 
restrain  proceedings  on  a  breach  thereof  (9).  But  the  CHnis4 
sion  to  insure  is  hdd  to  be  strpnger  than  the  neglect  to 
repair,  because  the  landlord,  it  is  said,  cannot  so  well  see  to 
the  performance  of  the  covenant  in  the  former  case  as  in  the 
latter  (r).  And  again,  if  one  were  to  lease  for  life  or  for 
years  upon  a  condition  of  forfeiture  and  re-^entry,  or  that  the 
lease  should  be  void  if  the  lessee  should  assign  or  alien  it 
without  license,  this  would  also  be  a  case,  of  forfeiture  against 
which  this  court  could  not  relievei  whether  the  assignment 
were  made  to  a  solvent  or  to  an  insolvent  person;  because 
Ihe  amount  of  adequate  compensation  could  not  be  satisfac-i 
torily  ascertained  («)• 

And  the  result  of  the  cases  (/)  seems  to  be,  that  altheu^ 
against  an  ejectment  for  non-payment  of  rent,  the  court 
would  relieve  upon  the  principle  of  compensation  for  the 
injury  sustained  by  the  breach  of  covenant,  there  is  not  sufp- 
ficient  authority  to  show  that  it  would  do  so  where  the  right 
of  the  landlord  accrued,  not  by  the  non<-paymentof  rent,  but 
hjf  the  non^rformance  of  covenants  introduced  to  secure 
other  objects  for  the  defeat  of  which  damages  would*  be  an 
equivalent  (ti).     This  court  has  nothing  to  do  with  the 


(0)  16  V6s.  405* 

(p)  Hill  V.  Barclaf,  16  Ves. 
402  ;  S.  C.  18  Ves.  56 ;  and  see 
iracebridge  v.  Buckley,  a  Pri. 
Excb.  R.  200;  but  see  decision 
of  Lord  Brskine  in  Sanders  v« 
P4)pe,  IS  Ves.  090. 

\q)  19  Ves.  143.  It  is  ob- 
sf  nraUe  that  a  tenat  oovenaoting 
t^  repair  is  bound  to  rebuild  in 
caise  of  destruction  by  fire.  Bui* 
Ixk  V*  Dommiit,  2  Cbitty's  Ca. 
T.  M*  6o8» 


(r)  White  v.  Warner,^  Meriv. 
460. 

($)  Wafer  v.  Mocatto,  9  Mod.i 
112 ;  16  Ves.  63 ;  and  see  Lovat 
V.  Lord  Ranelagh,  3  Ves.  Sc  Bea. 
24. 

(I)  In  the  cases  here  referred 
to,  the  more  ancient  authorities 
are  cited. 

(«)  18  Vek  58;  and  see  0W- 
fnos  V.  Cakra/if  10  Ves.  67* 
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parties,  unless  from  the  conduct  of  the  lessor,' or  unless  some 
.  right  by  virtue. of  the. statute  4  Geo.  2,  c.  28/  should  deprive 
him  of  the  benefit  of  his  covenant  under  the  lease.    Jfthe 
breach,  should  be  the  non-payment  of  rent,  which  might.be 
.  allowed  for  by  compensation,  not  only  by -the  authority  of 
this  court  but  also  under  that  statute,  the  court  would  not 
prevent  the  landlord  proceeding  at  law  if  it  should  not  be 
merely,  in  respect  of  the  rent,  but  for  the  breach  of  other  co** 
venants  upon  the  non-observance  of  which  this  court  could^not 
interpose, and  therefore  would. not  permit  him  to  take  execu- 
tion .upon  a  verdict  for  breach  by  nonpayment  of  rent,  but 
would  compel  him  to  proceed  on  some  covenant  against  the 
breach!  of  which  this,  court  would  not  relieve  (jt).    And  even 
to  the  extent  to  which  this  jurisdiction  has  been  carried,  it  is 
not. of  a  nature  perhaps  to  be  approved;  for  although. the 
court  has  affected  to  justify  the  right  which  it  has  assumed, 
upon  the  notion  that  it  is  enabled  to  place  the  party  who  has 
the  legal,  ad  vantage  as  nearly  4ks  possible  in  the  situation 
in  which  he  would  have  stood,  if  the  contract  had  been  with 
die  utmost  precision  specifically  performed,  yet  it  has  been 
said  to  be  the  result  of  experience,  that  where  'a  man  is 
.  placed  in  such  a  situation  as  to  be  unable  to  ascertain  whether 
he  is  to  receive  money  due  to  him  at  the  time  when  it  ought 
to  be  paid,  or  not,  the  very  circumstance  that  the  condition  is 
not  performed  may  be  highly  injurious  to  him,  notwithstanding 
all  the  court  can  offer  by  way  of  compensation  (y).    The 
insufficiency  of  the  payment  of  interest  where  the  breach  of 
contract  arises  from  the  non-payment,  although,  we  have  seen 
it  has  been  adopted  as  a  mode  of  compensation  upon  leases 
with  reference  to  rent,  and  in  cases  of  specific  performance 
of  agreements  with  respect  to  the  payment  of  money,  and  may 
be  in  other  instances  (z),  has  been  acknowledged  in  the  case 
of  a  company  incorporated  for  the  purpose  of  effecting  a 
public  work,  where  one  of  the  proprietors  had  neglected  tp 
pay  up  ail  instalment  upon  his  subscription,  and  therefore 
according  to  one  of  the  bye-laws  forfeited  -his  shares  in  the 
undertaking :  for  in  such  .a  case  this  court  would  not  relieve 
against  the  forfeiture,  it  being  held  that  if  such  an  equity 

(«)  3  Vc8.  &  B.  30.  (2)  18  Ves.  60. 

(y)  18  Ves.  60 ;  19  Ves.  140. 


p.  2.  C.  4*  8*  3*]      PORFCITUKES    AND    PENALTIES.  477 

were  admitted  concerns  of  that  description/  however  lawful, 
and  however  bene&cial  to  the  community,  could  seldom  be 
carried  on/  inasmuch  as  it  would  be  in  the  power  of  any 
member  to  withdraw  from  a  losing  concern  upon  merely 
paying  interest  for  the  time  elapsed,  which  would  be  a  very 
inadequate  compensation  to  the  rest  of  the  subscribers  (a). 
And  if  the  principle  were  extended  to  such  cases  there  seems 
no  reason  why  it  should  not  extend  to  a  contract  for  a  govern- 
ment loan,  in  which  instance  the  executive  authority  might 
be  paralysed  at  the  will  of  an  individual  (6)  It  remains  to 
be  noticed  upon  this  subject,  that  there  are  some  forfeitures 
upon  conditions  imposed  by  the  Legislature,  and  by  custom, 
against  which,  even  if  compensation  could  be  given,  this  court 
would  not  relieve  (c). 

A  similar  doctrine  prevails  in  respect  to  the  penalties 
which  are  sometimes  annexed  to  the  non-execution  of  certftin 
acts;  for  if  the  same,  on  breach  of  the  condition,  be  sued 
for,  this  court,  if  it  can  give  compensation,  will  generally 
restrain  the  proceedings  for  them  at  law(^),  unless  they 
should  have  been  created  by  statute  (e). 

The  mode  of  ascertaining  the  amount  of  compensation  in 
those  cases  in  which  it  does  not  appear  from  the  contract,  as 
by  the  payment  of  interest  and  costs,  is  by  directing  ian  issue 
quantum  damnificatus  to  a  court  of  law  (J^). 

With  respect  to  cases  of  liquidated  damages,  to  the  natdre 
of  which  we  have  already  alluded,  it  need  only  be  remarked 
here,  that  as  the  party  subjected  to  them  may  either  perform 
the  oondition,  or  pay  the  amount  thereof  at  his  option,  this 
court  will  not  restrain  an  action  brought  against  him  by 
the  other  party,  but  will' allow  him  to  obtain  the  amount 


(a)  Sparks  V.  Company,  Sfc,  of 

the    Liverpool    Water     Works, 

13  Ves.  428. 
(A)S€ei3  Vea.434,  435- 
(c)  Cox  V,  Higfordf  2  Vern. 

664;  Peachy  v.  Duke  of  Somerset  y 

1  Stra.  453;    S.  C.  Pre.  Cha. 

574;    Thomas  v.  Porter,  1  Ca. 

in  Cha.  96 ;  1  Ball  &  B.'  373 ; 

18  Ves.  64. 


{d)  See  HoUes  v.  Wyse^  2  Vern. 
289;  Shade  v.  Parker,  ib.  316; 

2  Atk.  239;  Benson  v.  Gibson, 

3  Atk.  395;  Chilliner  v.  Chitliner, 
2  Vez.  528;  Sloman  v.  Walter, 
1  Bro.  C.  C.  418 ;  Rose  v.  Rose, 
Ambl.331. 

(e)  I  Ball  &  B.  373. 
(/)  3  Atk.  396  ;  Errington  v. 
Aynesly,  2  Bro,  C.  €.341, 
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pf  tbe  damages  which  tbej  have  tbemaehes  thoa  tkteallj 
asaeMed(g). 

We  may  b«re  with  propriety  advert  to  the  doctrtne  of  this 
eoart  on  caeea  of  the  non-perfonnaiice  of  condittona  ia  rea* 
traiat  of  marriage,  which  are  someiimee  amiexed  to  the  die* 
poaition  of  property ;  it  being  a  aulject  eatreondy  analogoiia 
to  that  relating  to  fcvfeitoiea  and  penaltka,  akhongh  die 
general  queation  ia  uanally  one  rather  of  eonatniction  than  of 
interference  with  proceedinga  in  a  court  of  law>  and  the  paf^* 
ticniar  qaeation  of  compeniation  doea  not  ariae. 
.   It  ia  a  principle  of  law  that  marriage  oaght  to  be  the 
ftanlt  of  free  chotce(il),  a^d  therefore  thia  conrt  will  not 
countenance  any  obligation  that  oi»  ahonld  many  a  parti* 
cular  individual  (f).    It  generally  conBide.ra  a  condition  wfto% 
preventive  of  marriage  to  be  v(»d  (k) ;  but  it  Mrerthdeaa  ad- 
mita  the  propriety,  in  certain  caaee,  by  the  oonditioaal  diapo- 
aition  of  property,  of  impoaing  partial  reetrainta :  aa,  for  in«- 
atance,  that  one  ahall  not  many  at  all  without  the  conaent  of 
certain  pemona  (/) ;  or  that  he  shall  not  marry  until  he  diall 
have  attained  a  certain  age  im) ;  or  that  he  ahaB  not  many  a 
certain  indiridual  (n) ;  or  that  Uie  marriage  ahall  be  aolemniaed 
at  a  certain  place(aX  or  be  performed  with  certain  legal  cere«* 
mouiea(p)»    And  it  n^y  be  obeerved,  that  thia  court  will 
not  allow  any  coqtipgency  or  evasive  Umitatioo  to  defeat 
itatulea  by  operating  aa  an  entire  reatraint ;  and  therefore, 
if  Ae  age  within  which  one  ia  reatricted  from  asartying 
ahould  extend  to  au<di  a  period  of  life  as  probably  to  amount 
to  a  prohibition,  the  condition  would  be  ineffectuaL    But  it 


(g)  Woo^nari  v*  Gykh  9  VerQ« 
119;  s  Atk.  194;  3  Atk.  396; 
a  Scb.  &  Ufr.  351  •  &  Ball  &  B. 

373- 

(h)  9  Veto.  109. 

(1}  Z'ey  V.  BradshaWf  ^Vem. 
102  ;  but  see  2  Bro.  C.  G.  4S8. 

{k)  a  Bro,  C.  C-  488- 

(t)  1  Atk.  379 ;  Dasiwood 
▼•  I/n-d  BulkeUjfj  IQ  Yes.  330  • 
Uoyd  V.  Bramtofif  3  Meriv.  108 ; 
Makolm  v.  0 '  Ci^lbghiOHy  a  Mad^. 


B-  349 »  Worihington  v.  JE^vfiM, 
1  Sim.  &  Stu.  165 ;  D^dd  v. 
Elwe$^  1  Sim.  &  .Stu^  339; 
Wheeler  v.  Warner,  1  Sim.  & 
Sta.304;  L(mgv,Ricke(tSf2  $im. 
&  Stu.  179. 
(w)  3  Bro,  C.  C.  488 ;  S  Ves. 

97- 
(n)  Dick.  721;  3  Bro.  C.Ci 

(0)  Dick.  72 1« 
•   {p)  Ibid. 
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m«%t  be  reimrk^d,  thiKt  »  geooml  restnint  of  marriagb  may 
be  impofl^d  on  a  widow  (9)* 

The  only  iastanc^y  it  seems,  in  which  this  court  will 
generally  relieve  agaipst  the  performance  of  coaditions  in 
jreetraint  of  marriage,  affei^ting  real  estate,  are  certain  cases 
in  which  tjiey  ar$  conditions  subsequent  (r).  Yet,  if  the 
land  should  not  have  been  devised  over  upon  breach  of  iiud 
ootfidition,  or  should  have  been  so  limited  as  not  to  go  over 
ia  the  eveota  wbioh  may  have  happened,  thia  court,  even  in 
ihe  case  of  a  ookidition  precedent,  will,  in  favour  of  the 
devisee,  if  the  substantial  inteo^  be  performed,  supply  small 
defects  f  for  conditions  of  this  kind»  whether  precedent  or 
sttbsequent,  are  in  the  nature  of  forfeitures  or  penalties  (t ). 
In  the  cw^  of  a  condition  subsequent  however,  if  Ihero  he 
not  a  devise  over  on  breach  of  the  condition,  this  court 
iocUnes  to  relieve  the  devisee.  Hence,  where  there  was  a 
.condition  of  this  kind,  that  the  devisee  should  marry  a  ces- 
tain  person,  and  he  offiired  to  marry  her,  but  she  rejected  his 
propoaal,  and  be  thereupon  married  another  person,  the  court 
held  that  he  was  not  subject  to  the  consequences  of  a 
breach  of  th9  eopditioo  (/).  But  where  there  is  a  devise 
ovejr  on  breach  of  the  condition,  this  oourt^  in  justice  to  the 
person  entitled  in  remainder,  is  mora  strict  (u),  althpogb, 
even  in  that  case  it  will  sometimes  construe  the  condition 
4o  have  been  performed  (x).  Hie  rules  of  this  court,  it  may 
be  observed,  upon  conditions  in  respect  of  land,  ehaigea 
thereupon,  powers  to  be  exercised  over  it,  money-legacies 
referring  to  such  charges,  or  money  to  be  laid  out  ia  la^d. 


(q)  Fitchttt  V.  AdmSf  9  Strs. 
Iis8 ;  Dick.  79 U  9  Brq.  C.  C 

</)  Jf^^sf  V,  Herne,  6  Via. 
>br,    343  1   Hanf^  v.    Mton, 

3  Atk.  330. 

,    (s)  9^  Clari  V.  Im^  6  Vis. 

,Abr,  «7* 

(0  Rolnnson    v.  CvsijfM,  Cs- 

(a)  See  Fry  y,  Pmrkr,  i  €•• 


in  Cba.  138 ;  md  sfe  JhfiM  v* 
Eltoes^  I  Sim*  &  Stu.  939  ;  Long 
V.  RicUttSi  9  Sim.  &  Sttt.  179. 

(jr)  Birde  v.  lori  F^ulkhmi, 
3  Ca.  ia  Cha.  199 ;  S.  C.  9  V«rq. 
333  t  S.  C.  9  Freem*  990 ;  Daly 
v.  DesbouveriCf  2  Atk,  961 ;  apd 
see  10  Vss.  Ml  a  D'JguUar  v. 
Pritifq^trf  9  Ves.  &  B.  ssj ; 
PoUock  V.  Crofti  1  MeriT.  |8i; 

W^rtiingtn  v.  Ev^m^  s  Sim.  & 
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are,  however,  for  the' most  part,  the  same  as  at  law(y). 
Indeed,  the  jurisdiction  in  relation  to  conditions  respecting 
landS|  originally  and  properly  belong  to  the  courts  of  com- 
mon law;  and  therefore  the  rules  of  this  court  upon  the  sub- 
ject have  reference  to  the  legal  rights  :  but,  where  a  condi- 
tion is  aimexed  to  a  personal  gift,  a  case  which  was  origi- 
nally almost  confined  to  testamentary  dispositions,  this  coutt 
paying  respect  on  matters  of  that  kind,  to  the  rules  of  the 
Ecclesiastical  Courts,  which  are  derived  from  the  civil  law, 
a  diversity  has  arisen  in  equity  on  the  subject  of  such  condi- 
tions as  applied  to  real  and  to  personal  estate  (z). 

Where  a  condition  in  restraint  of  marriage  is  expressed 
relating  to  personal  estate,  and  there  is  no  limitation  over 
of  the  same,  the  condition  is  considered  to  be  in  terrorem  (a). 
If  under  such  circumstances  the  condition  were  precedent, 
the  property  would  nevertheless  be  held  to  vest(fr);  unless, 
as  it  has  been  held,  a  smaller  gift  were  made  in  case  of  its 
non-performance  (c) :  and  if  the  condition  were  subsequent, 
the  property  would  not  be  devested,  although  it  were 
broken  (d).  Where,  however  there  is  a  limitation  over,  the 
court,  in  favour  of  the  subsequent  legatee,  requires,  in  order 
that  the  prior  bequest  may  take  effect,  that  the  condition  be 
complied  with,  whether  it  be  precedent  (e)  or  subsequent  (/*); 
unless  there  is  any  legal  reason  for  dispensing  with  its  strict 
observance,  as,  for  instance,  that  it  has  become  impossible  t6 
perform  the  same  (g).  And  it  Aiay  be  noticed,  with  reference  to 


(^)  1  Atk.  379;  Dick.  719. 

(z)  a  Atk.  333 ;  and  see  3 
Ridgew.  P.  C.  266,  261 ;  2  Bro. 
C.  C.  488 ;  3  Ves.  96. 

(a)  3  Freem.  121 ;  Bdlasis  v. 
Envin,  Q  Freem.  17 1 ;  3  Atk.  331 ; 
Wheeler  v.  Bingham,  3  Atk.  364. 

(b)  1  Atk.  375 ;  and  see  Elton 
V.  Elian f  1  Vez.  4. 

(c)  Creagh  v.  Wilson,  a  Vem. 
572;  GiUettY,  Wray,  i  P.  Wms. 
384: 

(rf)  3  Meriv.  117;  Marples 
V.  BainbrulgCy  1  Madd.  R.  590, 


(e)  ScoH  V.  Tyler,  2  Bro. 
C.C.  431;  S.  C.  Dick.  712  ; 
and  see  Stackpole  v.  Beaumontt 
3   Ves.  89 ;  Lester  v.  Garland, 

15  Ves.  248;  Pollock  v.  Croft, 

1  Meriv.  181  ;  Long  v.  Ricketts, 

2  Sim.&Stu.  1 791 ;  1  RussIR.  508. 

{/)  Stratton  v.  Grymes,  2  Vera. 
357 ;  Graydon  v.  Hicks,  2  Atk. 

16  ;  Daskwood  v.  Lord  Bulkeley, 
10  Ves.  230;  Clarke  v.  Farken, 
19  Ves.  1. 

(g)  Peyton  v.  Bury,  2  P.  Wnii* 
626;  2  Atk.  i8. 
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the  distinction  between  the  rules  of  this  court  on  the  subject 
of  conditions  in  restraint  of  niftniage,'' as  effecting  real  and 
personal  estate,  that  if  a  disposition  be  made  of  a  certain  sum, 
not  originally  chftrged  upon  real  estate,  but  to  the  satisfac- 
tion of  which  the  real  estate  is  rendered  auxiliary,  the  rules 
^hicb  are  applied  in  such  a  case  are  those  which '  relate  to 
gifts  of  personalty  (A). 

It  seems  unnecessary  to  enter  into  much  further  detail 
upon  the^  subject  of  this  court's  relief,  in  cases  of  conditional 
disposition,  but  it  should  be  noticed,  that  there  may  be 
other  instances  in  which  its  interference  would  be  regulated 
upon  similar  principles  to  those  which  guide  it  in  respect  of 
conditions  relating  to  marriage  (1),  as  for  example  in  cases  . 
of  conditions  in  restraint  of  trade  which,  if  general,  are 
in  like  manner  ineffectual,  but  if  particular,  and  upon  good 
consideration,  may  be  valid  (ft)* 

And  it  is  worthy  of  remark,  that  this  court  will  support 
conditions  imposed  upon  dispositions  of  property  to  secure 
the  fulfilment  of  a  moral,  as  well  as  of  a  legal  obligation,  and 
will  defeat  such  as  are  of  an  opposite  tendency.  Hence  it 
will  give  effect  to  a  condition,  attached  to  a  legacy,  that  the 
legatee  shall  abandon  his  dissolute  course  of  life  (/),  and  will 
relieve  against  a  condition,  which  is  contra  bonos  mores  (m), 
by  holding,  in  the  former  case,  that  the  party  shall  not  have 
the  benefit  unless  the  condition  be  observed,  and  in  the 
latter,  that  he  shall  take  the  subject  of  gift  freed  from  the 
condition  (ji)* 


:   (A).  3  Atk.  335. 
.  {%)   See    Tojflor   v.    Popham^ 
a  Bro,  C.  C,  167;  HoUinrakc  v. 
littery  1  Russ*  R.  500« 
,   (A). See  the  valuable  case  on 
jihis  subjeet  of  Mitthel  v.  Rey^     citsd. 
r,  I  P.Wms.  181. 


(0  TattersaU  v.  Hoiotli, 
d  Men  v.  36. 

{m)  Browne  v.  Feck^  1  Eden. 
R.  140. 

(ft)  See  the    two    cases   last 


I  t 
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SECTION  THE  FOUBTH. 

OF  TUB   RBSCINDIMG    OF   AOBBEM^ENTS. 

Ha  VINO  cursorily  treated  of  the  authority  of  this  court  in 
relation  to  the  specific  performance  of  agpreements^and  con- 
sidered the  nature  of  such  as  obtain  favour  therein,  we  shlJl 
now  allude  to  the  power  which  it  exercises  in  setting  aside 
«uch  engagements:  and  as  the  doctrine  on  this  subject  relates 
to  the  instruments  by  which  the  agreements  are  authenticated, 
we  shall  here  advert  to  those  merely  which  are  unexecuted ; 
leaving  the  oonsideration  of  those  instruments  which  pass  the 
legal  estate  in  property  until  we  come  to  discuss  this  court's 
jurisdiction  to  prevent  an  abuse  of  the  law. 

There  is  obviously  a  great  difference  between  declaring  an 
instrument  to  be  invalid,  and  refusing  to  give  relief  upon  it(b); 
and  accordingly  this  court  requires  a  stronger  case  to  induct 
it  to  rescind  a  contract  than  to  withhold  its  decree  for  spe- 
cifically performing  the  same  (p).  There  are  many  cases  in 
which  it  would  not  actively  aid  a  party  by  such  a  decree, 
where  at  the  same  time  it  would  not  relieve  the  other  against 
the  contract  (j).  And  again  there  are  instances  in  which  the 
court  refusing  to  carry  it  into  effect,  would  not  stand  neuter, 
but,  upon  a  regular  application,  would  rescind  the  same  (r). 

It  seems  uimecessary  after  what  has  been  already  stated 
on  the  subject  of  contracts  to  attempt  a  detailed  illustration 
of  the  foregoing  general  remarks ;  but  there  ate  «onae  ciies 
relating  to  the  cdnsidiefation  upon  which  a  Mtittud  Aay  be 
founded,  which  have  been  reserved  for  nolice-  h^re,  tt  th^ 
most  convenient  part  of  the  treatise  for  that  purpose.  It  tft 
however  to  be  premised,  that  on  contlraels  of  the  nature  here 
alluded  to,  the  relief  afforded  by  this  court  is  simply  by  A 

(o)  Sel.  Ca.  in  Cha.  8;  17  Ves.  and  see  Sifoage  v.  T^hr^  Ca* 

167.  Temp.  Talb.    834;    Henley   v. 

{p)  18  Ves.  13;  and  see  5a-  Jst^  9   Bro.  C.  C.    17;  D^ 

.  vage  V.  Brockioppi  18  ¥68.335.  v.  Ncwnuuh  «  Cox  R.  77. 
(9)  10  Vea.  308 ;  i  Jac.  R.  178 1         (r)  16  Ves.  83. 
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decree  directing  that  it  be  delitered  up  to  be  cftneelled  (s) ;  and 
that  independently  ofthe  instances  in  which  that  relief  is  imme^ 
diately  sought,  and  no  counter  proceeding  is  instituted^  there 
are  odiers  in  which,  upon  a  bill  filed  for  a  specific  perform- 
ance, the  defendant  thereto  files  a  cross-bill  to  set  aside  the 
contract  (0 ;  or  in  which  upon  a  bill  brought  for  the  latter  pur-* 
pose,  a  cross-bill  is  filed  to  obtain  an  execution  thereof  (u).  ' 
It  seems  to  have  been  decided  (x)  that  where  the  circum-* 
stances  of  the  case  are  such  as  have  afforded  an  opportunityi 
either  from  the  situations  or  conditions  ofthe  parties,  or  the 
nature  of  that  property,  for  either  of  them  to  take  a  fraudulent 
advantage  of  the  other,  and  the  consideration  is  grossly 
inadequate  (y),  this  court  considers  that  circumstance  to  be 
evidence  of  fraud,  and  will  not  only  refuse  a  specific  perfor* 
mance  at  the  instance  ofthe  former  {z\  but  will  at  the  suit 
of  the  latter  rescind  the  transaction  (a).    It  seems,  however, 


/•'. 


to 


Swaost. 


(*)   16  Ves.   83;    3 
481 ;  1  Jac.  R.  282. 

{t)  Day  v.  Newman^  s  Cox  R. 
77 ;  Peacock  v2  EvanSf  16  Ves. 
512;  Wc4t  v,  Grffocy  2  Sch.  & 
Lefr.  492  ;  see  peculiar  decision 
in  Tife  v.  Clayton^  13  Ves.  546. 

(11)  Bamardiston  v.  Lingood^ 
%  Atk.  133 ;  Savage  v.  Brocksopp^ 
18  Ves.  335. 

(»)  It  is  extremely  difficult  sa- 
tisfactorily to  define  the  rule  upon 
this  subject  inasmuch  as  in  some 
authorities  it  is  declared  that 
inadequacy  of  consideration  is 
alone  a  sufficient  ground  for 
setting  aside  a' transaction,  9  Ves: 
247;  16  Ves.  517;  1  Jac.  R.282; 
whflat  in  others  it  id  stated  that 
there  mast 'be  circumstances  of 
actual  fraud  in  th^  case.  Fox  v; 
Maekreih,  Dick*.  689;  a  Bro. 
C.  C.'  180,  note;  Griffith  v. 
Spratley^  1  Cox  R.  383  ;  2  Sch. 
h  Lefr.  488  ;  3  Ves.  &  B.  193  ; 
s^Madd.  R.  92 ;  3  Madd.  235. 


(5^)  It  is  impossible  by  any 
general  proposition  to  define  what 
is  to  be  understood  by  gross  in-* 
adequacy  of  consideration,  as  it 
must  in  a  great  measure  depend 
upon  the  circumstances  of  each 
individual  case  in  which  the 
question  may  arise.  The  pas^* 
sages  in  the  Reports  on  the  sub-, 
ject  tend  but  little  to  explain  it^ 
I  Bro.  C.  C.  9*  26 ;  6  Ves.  273 ; 

9  Ves.  247 ;  18  Ves.  312. 

(2)  See  above,  pp.  397.  4^.   , 
(a)  1  Cox  R.  388,  389 ;  Moth 

v.  Atwoody  5  Ves.  845 ;  6  Vee. 

273  ;  8  Ves.  137  ;  9  V«8.  247  ; 

10  Ves.  219 ;  Mortlock  v.BuUer;^ 
10  Ves.  292;  13  Ves.  103; 
Peacock  V.  Evans,  16  Ves.  512  r 
Gvcdand  v;  De  Faria^'  \^  Ves. 
20 ;  2  Sch.  &  Lefr.  471  •  WcsJ 
tern  v.  Russell,  3  Ves.  &  B.  1 87;' 
Maddeford  v.  Atutwick,  i  Sim,' 
R*  89. 
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that  the  court  would  refuse  n  epecifi^  *perfonBanee  in  eiaeft 
whure  the  considerutioA  IB  not  so  inadequate,  at  die  eam^ 
must  be  to  induce  it  to  make  a  decree  forreseinSiai^tkcGOQ- 
tract  (6).  This  court  in  some  iastancea  mikeSiiis  decma  fi>r 
the  latter  purpose,  upon  the  terms  of  repaying  the  adatal  eon^ 
saderation  given,  and  sometimea  with  interest  (<;),  and  in 
others  directs  the  securities  which  may  haFe  passed  between 
the  parties  to  stand  good  for  the  same(d)*  And  it  may  be 
remarked  that  this  doctrine  is  extended  even  to  the  case  of  % 
contract  for  an  annuity  althoagh  from  the  nature  of  i^  ithe. 
court  is  more  liberal  in  its  construction  of  what  is  an  inade* 
quate  consideriation  (e).  ' 

The  examples  just  given  afford  one  instance  of  Ais  comfs 
interference  to  set  aside  executory  contracts,  on  akMM>nnt  ot 
fhtady  a  subject  which  will  receive  further  ducidation  in  the 
next  sectioni  where  we  shall  have  to  consider  the  jurisdiclion, 
which  it  exercises,  on  the  same  ground,  in  relation  to  deeds. 
And  although  it  seems  that  in  contracts  not  passing  the  pro- 
perty at  law,  errors  may  be  rectified  by  directing  a  new  and 
more  correct  instrument  to  be  executed  (f),  the  iUustiation, 
of  the  subject  of  rectifying  mistakes  in  contracts  as  well  as 
any  remarks  which  may  appear  necessaiy  upon  the  suligect  of 
accident  as  affecting  such  engagements,  must  also  be  referred 
to  the  next  head  of  inquiry.  But  it  seems  that  in  a  case  of 
mere  contract  which  has  not  been  partly  fulfilled,  thn  cOurf  a 
interference  can  seldom  be  sought  even  upon  the  allegation 
of  fraud,  for  it  is  evenin  the  power  of  the  i>aity  who  wmdd 
require  the  reHef  to  resist  its  execution;  and  it  may  be  noticed,' 
that  as  the  agreement,  if  the  firaud  be  proved,  is  vitiated 


(4)  Sea  a  Atk.  134;  D(y  v» 
Jfetoman,  9  Cox  £.  77. 

(c)  fFaUer  v.  DaU,  Dick.  8 ; 
Priestfy  V.  mikinmm,  i  Ves. 
juo.  a  14 ;  UnderkUt  v.  Horvood, 
10  Ves.  B09;  a  Swaost*  166; 
and  see  cases  cited  a  Svranst. 
139,  note. 

(d)  Whartm  v.  3/ay,  5  Ves. 
«7;  furcell  v.  M'Namara, 
14  V  8. 91 ;  Beadey  v.  Magratkf 


S  Scb.  &  Lefr.  31 ;  Bowa  v^ 
^fopsf  3  Ves.  &  B.  117. 

(<)  HaUejfY.Axe^%BTo.CX» 
17;  Low  T.  B4arciardf  8  Ves* 
133;  UnderUB  r.  Harwood^ 
10  Ves.  sog;  M'GUe  r.  Mar* 
gan^  a  Sch.  4c  Lefrw  395,  nofte; 
Peacock  v,  £vaa«,  16  Ves*  518 1 
Oiwiand  v.  De  Faria^  ^^Vei  so. 

(/)  See  9  Ves.  i«5;  10  Ves, 
997. 
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in  toio(g),  this,  court  will  not,  even  where  some  coneideration 
has  been  actually  given  whieh  cannot  be  restored,  rescind  a 
contract,  unless  it  is  able  to  replace  the  parties  in  the  situation 
in  which  they  would  have  been,  if  the  same  had  not  been  en- 
tered iiita<A)» 


■*^— -•■«-<N«iip»«— ifKWiBM 


SECTION  THE  FIFTH. 

1 

OF  PREVENTINO  ABUSES   OF  THE   RULES    AND    PRACTICE 

OF   THE   COURTS   OF   LAW. 

'  Wb  have  already  seen  many  instances  in  which  this  court 
will  interfere  to  sup(>ly  defects  in  the  rules  and  practice  of  the 
Gourta  of  law,  and  it  is  no  derogation  of  their  importance  to 
the  community  to  impute  the  necessity  of  such  interposi- 
tion, or  to  state  that  their  jurisdictions  are  liable  to  abuse, 
for  .these  ve  consequences  which  arise  from  the  fixed 
liatuie  of  the  rules  by  which  they  decide,  and  their  deter- 
niinalftmo4»  oC  proceediiigj  a  character  which  implies  not 
only  that  their  "jurisdiction  is  not  arbitrary,  but  that  the 
boundaries,  of  right  and  wrong  are  there  well  defined,  so 
that  every  man  may  generally  know  the  actual  state  of  his 
right  at  law  in  respect  of  his  property,  and  if  that  be  good, 
may  feel  secure  in  the  enjoyment  of  it. 

We  have  ahready,in  adverting  to  the  authority  of  this  court 
in  resdnding  contracts,  made  some  remarks  which  are  ap-? 
plicable  to  such  engagements  generally,  however  formal  may 
be  the  instruments  by  which  they  are  evidenced.  The  con- 
tracts to  which  our  attention  is  here  to  be  directed  are  those 
contained  in  deeds^  whereby  the  legal  estate  in  property  itf 
iransferred,  and  the  means  qf  perverting  the  law  is  eiUiei* 
direct^  by  fraud,  or  indirect,  by  insisting  upon  the  terms  of  it 
notwithstanding  the  occurrence  of  mistake  or  accident  varying 
the  effect  thereof  with  relation  to  the  intention  of  the  parties. 
Whereiraud  is  in  the  substance  of  the:  transaction,  and  is  ap^ 
fttrent  upon  the  instrument,  there  may  not  be  any  occasion 
for  the  interference  of  a  oourt  o(  equity,  the  instrument  being 
wholly  void  (i ) ;  hut  where  the  fraud  is  extrinsic  to  the  samej^ 

f  a 

•  -  •  ■  i 

ig)  1  Jac.  &W.120*  (i)    See  Daxidson  v.  Russciy 

.   (*)  I  Meriv.  643.  ..     Dick,  761, 
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it  may  be  viewed  at  the  means  exerted  to  obtain  the  deed, 
and  therefore  as  an  abuse  of  the  law.  In  this  last  new^Iikewise 
may  be  regarded  the  taking  advantage  of  a  mistake  Jn  a 
deed  (k\  it  being  of  course  sunultaneous  with  the  execiitaon 
thereof;  but  if  the  definition  which  we  have  given  of  accident 
be  correcti  it  does  not  often  induce  this  court's  interference, 
inasmuch  as  the  contract  is  generally  to  be  construed  as  at  the 
time  of  its  being  entered  into,  and  not  by  subsequent  events  (/)• 
.    If  there  should,  intrinsically,  be  fraud  in  the  transaction, 
and  it  should  not  appear  on  the  deed,  this  coturt  may  gene- 
rally be  resorted  to  with  great  advwtage,  in  consequence  of 
its  peculiar  powers  of  ascertaining  Uie  truth ;  and  the  same 
observation  may  be  made  with  respect  to  the  case  of  fraud 
in  obtaining  a  deed.    In  the  former  case,  if  Ae  fmud  be 
ascertained,  the  same   consequence,  it  is  conceived,  will 
result,  as  would  attend  it  in  a  court  of  law,  if  it  Were  capable 
of  reaching  the  fact ;  and  die  deed  will  be  wholly  void(m.)  In 
the  latter  case  the  legal  validity  of  the  deed  is  not  impeached, 
but  there  are  circumstances  dehors,  which  induce  this  court 
to  interfere,  and  prevent  a  party  from  deliviiig,  though  the 
provisions  of  it^  any  benefit  firom  his  misconduet.  ,If  there 
should  appear  to  have  been  that  suppresiio  veti,  or  mggesiio 
fahi  at  the  time  of  its  execution  (it),  that  unfair  advantage  then 
taken  of  the  condition  of  another  (o),  or  ibdeed  any  of  those 
circumstances  of  imposition  which  are  considered  to  consti- 
tute fraud  {p) ;  or  if  there  be  t  suflScient  ground  for  suspi* 

(A)  6Ves.337.  ^^-    -^^  plugh,  Dick,    411;    jB«bm   v. 

(/)    See    Peacock    v.   Evofu^  UexDeUin^  i  Cox  R.  333 ;  S.  C. 

i6  Yes.  51a;  17  Ves.  25;  At^  s  Bro.  C.  C.   150;  Wrigki  v. 

tomey'Gcntral  v.  Pembroke  Ha%  Proud,  13  Ves.  136 ;  Say  v.  Bar^ 

a  Sim.  &  Stu.  441 ;  but  see  above,  ©fc*,  1  Ves.  &  B.  1 95 ;  Gr^tki 

p.  365*  V.    Robins,    3  Madd.  R.   1915 

(m)  2  V^  jun.  408.  6  Madd.  6 ;  1  Sim.  R.  4. 
•  (n)  1  Vem.  20;   1  P.  Wms.         (p)  See Jevers y. Severs, ^Bva. 

240;  Meade  v.   Webb,   4  hfo.  P.  C.    199;    Scr<^   v.  Ogtof, 

P.  C.  497 ;  Gordon  v.  Gordon,  4  Bro.  P.  C.  S37 ;  Hugutnim  v» 

3  Swanfct.400;  Smyth  V.  Smylkt  Baseley,  14  Ves.  973;    B^wks 

9  Madd.  R.75 ;  Turner  v.  Harvest  v.  Stewart,  1  Sch.  &  Lefr.  209; 

1  Jac.  R.  169.  Gubbku  v.  Creed,  2  Sch.  &  Lefr. 

(o)  Omond  v.  Fitzroy,  3  P.  -  214;  Murray  v.  Phkiur,  a  Sch. 

Wms.  129;  Lamplugh  v.  Lam»  &   Lefr.  474;  Wait  v,  Or^e, 
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piPQ#  ftP^  tlM  oonviderttioR  be  grossly  ioadeqwte,  lKi4  cwK 
will  r#Uere  ftgaiost  the  d9e4  (^ ).  But  tlie  mi^nni^r  in  which 
relief  18  here  efibrded  is  the  subject  which  requires  the  most 
partioiik^  notice. 

Deeds  ere  ie  sovm  cases  absolutely  resciudej  (f )  by  this 
court's  decreeiiig  them  to  be  deliFerfBd  up  to  be  cancelled  (<); 
hut  m  others,  on  the  priiiciple  thet  he  who  would  have  equity 
I9ust  do  equity,  are  decreed  to  be  set  mde  oo  repeymeut  of 
the  ectuel  eoosideretioii,  together  with  interest  thereupon  (/), 
or  jare  dvected  to  etwd  as  a  security  for  what  was  aotuaUy 
edFaneed,  with  interest  («),  or  for  what  upon  ipy^tigatioii 
fhall  be  aseerteined  to  be  really  due  Cr)  upou  the  transaction 
being  thus  tenoiiiated^  If  the  deed  be  so  framed  apd  fsxer 
QUted  that  if  Yulid  it  would  pees  th^  legal  estate,  but  it 
should  appear  to  this  court  that  the  seme  is  void  at'  Iaw# 
end  neitfier  party  has  acted  upon  it»  a  decree  ag^iost  bini 
who  hath  been  guilty  of  the  fraud  would  be  su^ient  relief 
to  the  ether  (y)«  But  if  it  should  not  be  clear  that  the  deed 
would  be  declared  roid  at  law,  or  the  fraud  should  consist  in 
the  meaiis  resorted  to  of  obtaioiug  the  saxue,  it  being  possible, 
in  the  ope  case,  and  c^rtwi  io  the  other,  that  the  }e^  estate 


3  Sch.  &  Lefr.  499 ;  Edwards 
V.  M^Leai/j  a  Swanst.  287; 
Walker  v.  SymondSf  3  Swanst.  1  ; 
Attomey'General  v.  /Fray,  i  Jac. 
R.  307;  Txeeddeli  v.  Tweddell^ 
\  Torn.  R.  t. 

(q)  Griffith  V.  Spratla/y  2  Bro. 

C.C.  |8p,  n«^;  3*  C.  I  jCpi(  A. 
3J$3 ;  Tickdtt  v,  Ifiggm.  14  ^sa> 

ei5;  Gwfami  v^  J)fi  Fftria, 
17  Vci,  ISO;  JBoiw  y.  Sf9j^$ 
}  Vim.  I^  B.  1^7 ;  JFoo4  t.  Abr^y, 
3  Madd.  417 ;  and  eee  s  Svaost* 
139,  note.  . 
(r)  Bates  y.  Grms^  2  Vfs. 

jim.  997 ;  e  9^^  &  I^r*  5o$« 

(«)  As  an  iosUo^  t^eJack-' 
nmn  y.MUfhfUt  13  Vc^  581 ;  and 
see  ft  Swanst.  157,  note;  1  Roas» 
B*  657  f  It  is  obssrvsble  that   in* 


struments  void  on  grounds  of 
public  policy,  will  Bometimes  be 
set  aside  at  the  instance  of  a  par-* 
ticeps  crimifiism  see  1  Vez.  277 ; 
3  Ves.  461 ;  11  Ves.  536;  and 
see  Vauxhall  Bridge  Company  v. 
Earl  Spencer^  2  Madd.  R.  356. 

(0  Bamardistan  v.  Luigood, 
9  Atk.  133;  Laxvley  v.  ffooper^ 
3  Atj)E.  278 ;  Gwyntie  v.  Hfiaton^ 
I  Btq.  C  C.  1 ;  a  Swa^Bt.  166 ; 

ilac.  R.  179* 

(tr)  AmbI.^3S. 

(»)  Wharion  v.  Ma^f  5  Ves. 
27;  Purcell  V,  M^Namara^ 
14  Ves.  9« ;  0^a/^  v.  Gronof, 
ft  Sch.  &  Lefr.  49a. 

(y)  Buffif  V.  Graws^  9  Ves. 
J110.4B7 ;  and  see  fliawes  ▼•  Wyatt^ 
3  Bro.  €.  C.  156. 

«  I  4 
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was  thereby  eonveyed  to  the  graoteeB,  iiirtfier  rrfief  may  he 
required  (;). '  And  to  afibrd  such  rdief»  thia  courts  from  ita 
constitution,  is  peculiarly  Gompetent,  by  directing  a  reference 
to  one  of  its  Masters,  to  settle  and  sttperintead  the  ezecation 
of  a  proper  re-conVeyance  (a).  If  however  the  property 
should  be  personal,  it  is  concmed  that  a  decree  for  the 
delivery  up  and  cancellation  of  the  deed,  and  for  the 
return  thereof,  would  be  conplete  relief,  althovgh  the  legal 
interest  therein  dioold  have  been  conveyed  (6).  Bot  it  appeam 
that  even  if  the  deed  should  be  void,  yet,  if  it  be  set  aside 
on  terms,  orif  the  conveyance  should  have  been  tnade  to  a 
third  person  not  privy  to  the  iVand,  a  re-conveyanoe  would 
be  necessary  (c).  And  it  may  be  observed,  that  it  seems 
this  court  will  not  grant  the  relief  adverted  to  in  the  case  of 
a  deed  if  the  parties  cannot  be  placed  in  a  ccmditioa  atf 
beneficial  as  that  in  which  they  w6uld  have  been  if  the  Bame^ 
had  not  been  executed  (d). 

In  the  cases  of  wills  it  has  been  long  settled  that  a  ques-» 
tion  whether  an  instrument  of  this  kind  was  obtained  hf 
fraud  cannot  be  decided  by  a  court  of  equity,  a  rule  which 
lays  the  foundation  of  an  exception  to  the  general  concur^ 
rent  Jurisdiction  of  this  court  in  affording  relief  on  the 
ground  of  fraud*  In  the  case  of  a  will  of  real  estate  this 
court  generally  refers  the  point,  by  .an  issue,  or  an  action,  to 
the  decision  of  a  court  of  law,  unless  the  heir  be  satisfied 
without  the  adoption  of  such  a  course  (e)*  And  in  like 
manner,  in  the  instance  of  a  will  of  personal  estate,  it  aub^. 


.   (::)  8  Ves.  283. 
(s)    EngUftild  v*  EnglefeUdf 

1  Vern*  443 ;  S.  C.  ib.  446 ; 
Laxoky  v.  Hooper^ '  3  Atk.  378  % 
Gublntu  V.  Creedy  2  Sch.  &  Lefr« 
2 14 ;  Pickett  v.  Loggon^  14  Ves. 
915 ;     Edwards      v.     M^Leay^ 

2  Swanst.  287 ;  Newman  v.  £o« 
gtrs,  1  Torn:  14,  note. 

(6)  See  1  Vez.  277:  Easta-^ 
brook  V.  Scott^  3  Ves,  456  5  WU- 
Uamson  v.  Gihon^  2  Sch.  &  Lefr. 
357.    Where  ih^  case  was  such 


as  to  indace  this  court  to  relieve 
l^$ainst  a  bond,  bot  the  obligee 
swore  that  it  was  mislaid,  he  was' 
decreed  to  release  his  demand 
thereupon;  Onnos^  v.  Tiixrm/^ 
3  P.  Wms.  lag, 

(c)  2  Ves.  jun.  295. 
•  {(£)  1  Meriv.  643* 

(<r)  PotBis  v«  AndrtfUf  2  Bvcfo 
P«  C.  476 ;  Kerrick  v.  JSraittfr^, 
3  Bro.   P.  C.  358 ;  Bennei  v. 
Vade,    2    Atk.    324;'  Barfwif 
V.  Pawtl^  1  Ve^  tig;  S.  C*^  ih»l 
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inilB  the  question  to  the  Ecdesiastical  Courts  whose  peculiar 
proviace  it  is  ia  such  a  case,  to  detennine  the  matter  (/)# 
It  is  observable,  that  if  a  bill  to  set  aside  a  will  of  real 
estate,  obtained  by  fraud,  be  brought  by  the  heir  at  law  of 
the  deyisor,  it  seems  he  woald  not  be  aUowed  an  issue  as  a 
matter  of  course,  inasmuch  as  he  might  bring  his  ejectm^nt^ 
and  at  once  tiy  the  question  at  law  (g) ;  and  it  is  conceived 
that  if  a  similar  application  were  made  on  a  will  of  per** 
9onalty,€hancery,for  the  corresponding  reason,  with  reference 
to  proceedings  in  the  Ecclesiastical  Court,  would  not  inters 
fere  (A)«  Indeed  it  appears  that  this  court  takes  cognizance  of 
such  matters  only  incidentally,  or  in  order  that  justice,  may  be 
duly  administered,  with  reference  to  the  whole  merits  of  the 
<6ase  (t).  It  is  here  worthy  of  notice,  that  where  a  pejrson 
by  his  ^ill  sought  to  dispose .  of  real  and  personal  estate,  it 
.  ^as  thought  that  the  verdict  of  a  jujy  against  the  instru* 
ment  did  not  dispense  with  the  necessity  of  its  being  sub- 
mitted to  the  Ecclesiastical  Court  for  a  decision  as  to  its 
operation  in  respect  of  the  personalty ;  and  it  was  intimated 
that  in  such  a  case,  this  court  would  act  upon  any  ground 
which  could  be  presented  for  the  purpose  of  preventing  the 
hazard  and  inconvenience  of  different  determinations,  the 
one  founded  upon  the  examination  of  witnesses  viva  voce,  the 
other  upon  examination  and  deposition  in  writing  (ft). 


S84 ;  Webb  V.  Claverdeth  s  Atk. 
444 ;  Anon.  3  Atk.  17 ;  and  see 
Bates  V.  Graves^  a  Ves.  jun; 
985;  Jimes  V.  Jones f  3  Meriv. 
161 ;  19  Ves.  500;  Levy  V.  Levy f 
9  Madd.  S45;  Lord  TrimUston 
V.  D' Alton,  I  Dow  P.C.85,N.S. 
and  ste  below  p.  491,  note(<;). 

(/)  Archer  v.  iliatte,  a  Vera.  8 ; 
Nelson  v.  OUjield^  2  Vern.  76 ; 
Plume  y.  Beale^  1  P.  Wms. 
389;  Stephenton  v.  Gardiner^ 
3  P.  Wms.  286;  Kerrick  v. 
JBransby^  3  Bro.  P.  C.  358; 
d  Atk.  384;  1  Ve2^  287;  Mea* 
dows    V.  Duchess  of  Kingston^ 


Ambl.  756;  Jones  v«  Jones^ 
3 'Meriv.  i6i«  This  anomaly  in 
the  Cottcorrent  Jurisdiction,  so 
far  as  relates  to  personal  estate, 
has  been  considered  a  source  ef 
inconveniencei  5  Ves.  647, 

ig)  3  Meriv.  171. 

(A)  1  Jac.  R.  467. 

(t)  See  3  Meriv.  171 ;  and  see 
Jones  V.  Frost,  3  Madd.  i ;  S,  C. 
y  Jac.  R.  466 ;  and  the  cases 
therein  cited. 

{k)  1  Ve2.  fi87.  In  the  case 
adverted  to,  the  will  was  found 
in  the  court  of  law  to  have  been 
forged ;  hut^  as  the  same  forma- 
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'  This  eOQit  alao  interferes,  ts  we  bave  already  suggested, 
where  it  would  be  inequitable,  on  acooant  of  a  mistake,  that 
the  terras  of  an  instrament  should  be  strictly  pursued  (/)• 
tie  mutual  mistake  of  the  parties  to  a  deed,  in  relation  to 
facts  (m%  U  it  seems  no  ground  for  setting  the  same  aside 
at  the  instance  of  one  of  them  (n) ;  but  Ais  court  does  not 
refuse  to  extend  any  relief  in  the  case  of  a  plain  mis* 
take(o) ;  for  if  an  instrument  be  contrary  to  the  intent  of  Ae 
patties,  this  court  upon  proper  proof  wiU  rectify  it(p). 
The  evidence  upon  which  this  will  be  done  is  either  diaC 
which  may  arise  from  the  instrument  itself  (9),  as  by  re- 
cital (r),  or  from  some  other  instrument  upon  which  it  is 
firanded,  as,  in  the  instance  of  a  settlement  executed  afler 
marriage  upon  articles  entered  into  before  («),  or  of  articles 
and  a  settlement  both  before,  or  both  after  marriage,  'wrken 
the  latter  is  declared  to  be  in  pursuance  of  the  former  </)$ 
or  under  particular  circumstances,  fVom  independent  docu«> 
menits,  as  instructions  for  the  instrument  (u),  or  a  counlei^ 
part  thereof  (x),  or  letters  relating  to  it  (y\  or  from  parol 
testimony  (r),  but  in  this  last  instuice  the  proof  must  be 


litits  are  not  requimd  in  the  exe*'  wUcb  has  sliesdy  i»r  the  pvv 

futioB  of  wills  of  real  and  of  potes  of  this'  work  besn  asAr 

personal  estate,  it   im   apparent  ciently  coosidered. 

that  the  obeervation  io  the  text  (r)  1   Yes.  jun«  59 ;   3  Bra. 

does  not  universally  apply.  C.  C.  98 ;  Payne  v.  Collier^  1  Ves. 

(0  6  Ves.  337*  jtts.  171  s  i  T£ni.  R.  5a. 

:  (is)  It  wDsId  appsar  iran  what  0)  Homr  y.  Bomor.f  i  ?•  Wois. 

has  been  already  slated  with  mt  las ;  Uvtdtde  y.HnHfyamnf^  a  P. 

gsitd  to  earprise,  tbst  this  eosrt  Wms.   151 ;  RandmU  v.  IVUSt^ 

WosU   not  so  jreUeve  upon  a  5  Ves.  sGs. 


mutual  nisfeske  of  the  law,  see  (0  lF<ii  ▼•  Bri$9cyf  a  P.Wmst 

WiUan  v.  WUkn,  i^  Ves.  73.  349 ;  3  Ves*  186. 

(n)  1  P.  Wma.  737 ;  1  Aik.  (ir)  Jtnkiw  v.  Qnmckaitt,  rep. 

10;  s  Atk.  59s;  1  Yes.  jun.  £  Yes*  59^1  note. 

911 ;  9  Yes*  Sl.  (x)  %/os  v«  Eiftam^  PrecCha. 

(fi)  1  Yes.  318;  2  Atk.  33;  116;  S.C.  s  Yeni.38o. 

a  Atk.  203.  ( jr)   Barstaa    y.    Kikmg^th 

ip)  I  Yes.  3t«;  6  Ves.  333,  5  Yes.  693- 


{q)  This  subject  more  properly  (s)  Biikop  v.  Chunky  s  Yes. 
lelates  to  itm  construction  of  100 ;  Boil  v.  S/ertc,  t  Sim.  & 
iiwtrunieBt9»  the  doctrine  upon     8ttt.sio» 
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rery  strongs  and  sufficient  to  satisfy  this  court  of  the  con- 
cunreut  intention  of  the  parties  at  the  time  of  its  execu- 
tion (a).  The  mode  of  rectifying  the  mistake  is  throngh  the 
medium  of  a  Master  before  whom  the  instrument  is  directed 

• 

to  l|>e  re-formed,  or  a  proper  conveyance,  insteieul  of  that 
which  contained  the  mistake,  to  be  executed  (6). 
.  Mistakes  in  wilis^  unless  indeed  they  are  in  their  nature 
executory,  can,  it  is  conceived,  be  rectified  by  construc'- 
tion  alone  (c),  or  virtually,  upon  an  issue  whether  so  much 
of  it  as  raises  the  ground  of  dispute  forms  part  thereof 
9riiot(ii).  Indeed  it  appefiirs,  that  as  this  court  in  those 
cases  where.a  will  is  brought  under  its  consideration  professes 
to  do  complete  justice,  and  therefore  not  only  decides  upon 
the  due  interpretation  of  it,  but  administers  the  trusts  thereof, 
there  is,no  necessity  (e),  even  if  it  were  expedient  (/),  to  re* 
model  such  an  indtrument. 

The  peculiar  reliief  which  this  court  from  its  constitution 
is  enabled  to  afford  to  prevent  or  remedy  an  abuse  of  the 
law,  is  not  confined  to  the  instances  already  mentioned*  but 
IS  applied  even  to  oases  of  ateurance  by  record.  Although 
private  acts  of  parliament,  fines,  or  recoveries^  cannot  be  re- 
pealed or  annulled  by  the  authority  of  this  court,  they  will,  if 
obtained  by  fraud,  be  rendered  ineffectual  in  their  operation, 
by  its  raising  trusts  to  satisfy  the  justice  of  the  case,  and 
thereupon  directing  a  re-conveyance,  and  if  necessary  the  re- 
payment of  the  consideration  (g).    And  this  is  equally  true  in 


(a)  1  Bro.  C.  &  341 ;  6  Ves. 

334*  339- 

(6)  2  Sch*  &  Lefr.  502 1  Rob  v» 

Buiterroickf  2  Pri.  Exch.  R.  190; 

B4U  V.  Siarie,  1  Sim.l^  Stu«  sio. 

(c)  It  will  be  remembered  that 

a  patent   ambiguity   cannot   be 

explnin^d    by   parol    evidence, 

a  P.  Wms.  241 ;  2  Ves.  &  & 

giS ;  Berkeley  v.  Patting^  1  Russ. 

4g6;  and  tt  may  be  reinariLed 

tfast  the  heir  at  law  is  not^n- 

titled   to  an  issue  if  tbe  con- 

strucUoD  of  the  will  be  cMtfi 

Muddk  v.  Fry 9  6  Madd.  270. 


<<r>  See  Fmeli  v.  Makcheti^ 
6  Idadd.  2 16. 

(<^  See  Mellith  v.  MeOisA, 
4  Yes.  45  ;  Fhifippi  v.  Ckumbet^ 
laine,  4  Ves.  51 ;  Smith  v,  Streai^ 
fdd,  \  Meriv.  358. 

</)  Smith  V.  MaUlandy  \  Yest 
jun.  362. 

(g)  As  to  Acts  of  Parliament 
see  .  M^Kenzie  v.  Stuart ^  Dom. 
Proc.  1754,  rep.  Cruise's  Pig. 
Tit.  33,  s.  52 ;  and  Biddulph  v. 
BidduiphyinChnxi.  re^Ahid*  ^54* 
ss  to  Fine^  sod  Beopveries  see 
Coleby  v.  Smithy  1  Yeni.  905;; 
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relation  to  the  rennaiiibg  speciet  of  assurance  by  recbrd, 
namely,  grants  by  the  king  (A);  only  it  must  be  remarked 
"with  respect  to  them,  that  mere  cancellation  is  generany  snf^ 
fimnt  relief,  and  that  whete  a  consideration  has  bieenpaid, 
liberty  is  giren  to  the  party  to  make  a  proper  application  to 
his  majesty  for  the  repayment  thereof  (t).  And  it  seems  that 
in  some  cases  this  court  might  be  indnced  to  give  its  meagnn» 
of  relief  against  such  solemn  assurances,  even  on  the  ground 
pf  mistake  (ft).  ^ 

It  in  also  to  be  remarked,  that  Ais  court  will  interfere  to 
prevent  parties  taking  advantage  of  fraud  (/),  or  mistake  (ni^ 
in  obtaining  a  judgment,  by  decreeing  the  acktiovdedgment 
of  satisfaction  thereupon  (n),  or  directing  an  asiignment 
^thereof  (o).  A  remedy  may  also  be  obtained  here  on  a  ver* 
diet  at  common  law  (p) ;  and  perhaps  the  same  observation 
would  apply  to  the  sentence  of  an  Ecclesiastical  Court,  fbr 
in  die  instance  of  the  probate  of  a  will  obtained  by  fraud, 
this  court  it  seems  would  relieve  against  the  eflfect 
thereof(7). 

.  It  remains  here  to  be  stated,  that  as  in  every  instance  in 
which  this  court  thus  relieves  against  an  abuse  of  the  rules 
and  practice  of  the  ordinary  courts,  it  is  actuated  I7  the 
knowledge  of  its  being  enabled,  fr6fn  the  peculiarity' of  its 
own  modes  of  proceeding,  satisfactorily  to  investigate  the 


fVooikause  v.  Brag/kU^  a  Vera. 
.307 ;  Clark  v.  IFard^  Free.  Cha. 
tSo;  a  Atk«38i,3S8,39o;  1  Ve& 
289;  1  Eq.Ca*  Abr.  S59 ;  Ferret 
JT.  FerreSf  a  Eq,  Ca.  Abr.  695 ; 
14  Yes.  234 ;    1   Sch.  &  Ldfr. 

{h)  Attome^Gtntrd  v.  Vtr*. 
fum,  1  Vera.  477 ;  S.  C*  ib.  370. 

(i)  See  Attornetf'Generat  v. 
Vemony  «  Rep.  in  Cba.  353. 

{k)  See  BeU  v.  CvndaU^  Ambl. 
toa. 

(f)  1  Vez.  169;  a  Ves.  jun. 
»35 ;  Walltr  v.  Dalt,  Dick.  8. 

(m)  See  BlacktaU  v.  Combs, 
U  P,  Wms.  70.  > 


(a)  1  Ves.  a89;  ase  WiSmm^ 
son  V.  6 jibs,  s  Sch.  A  Lefr.357. 
.  <o)  Dick.  10)  lii 

Ip)  s  P.  Wms.  4S6;  1  Sch«ft 
Lefr.  905,  806;  Greames  v. 
Stritko,  Dick.  469.  It  is  not 
necessary,  though  it  may  here  be 
noticed,  that  this  court  will,  opoa 
a  certain  mode  of  applicatioB,  set 
liside  a  decree  of  its  own.  Loyd 
V.  ManttU,  a  P*  Wms.  73 ;  i  ▼»• 
ISO;  Bradisk  v.  Gee,  AmbL 
aa9 ;  Mussd  v.  Jfergaa,  3  Bro» 
C.Ci74;  4 Ves. 584. 
-  (q)  I  Ves.  lao;  Mamfidi  «• 
SkttWi  3  Madd.  10a 
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c^B^,  and  Tirtoally  to  rescmd  the  tmiisftction  (r)»  where  it 
h  incapable^  from  the  a^ts  of  the  partiea»  of  regtoring  them 
to  He  beDeficial  a  condition. a^  that  invnAich  they  would 
haye  been  if  the  aame  bad  not  been  entered  into,  it  wtU  not 
interfere  («), 

.  Ther^  J3  another  antyect  of  cQnsiderabla  imporlaaoe  which 
4Day  here,  without  any  very  gpeat  laxity  of  mle»  be  hriefly 
considered,  aldiough  it  does  not  entirely  relate,  to  an  abuse 
of  the  rules  of  the  ordinary  courts.  It  refers  to  the  anthority 
of  Chancery  to  set  aside  awards.  And  allhQugh  in  some 
instances  they  may  be  re^purded  merely  as  the  deoisiona  of 
domestic  tribunals^  instituted  by  the  parties  themselves^  it  is 
to  be  remembered,  that  by  the  statute  (/)  which  in  a  great 
measure  regulates  these  matters^  the  submission  to  an  award 
may  be  made  a  rule  of  any  court  of  record,  and  that  the  par* 
ties  shall  then  be  finally  concluded ;  and  that  it  is  thereby 
declared,  that  in  case  of  the  disobedience  of  either  party  he 
shall  be  snbject  to  all  the  penalties  of  contemning  a  rule  of 
court,  as  in  a  case  in  which  he  is  suitor  or  defendant  in  soch 
court  i  and  that  the  process  which  may  be  issued  thereupon 
shall  not  be  stopped  or  delayed  in  its  execution  by  any  order, 
rule,  command,  or  process  of  any  other  court,  either  of  law  or 
equity,  unless  it  be  made  to  appear  on  oath  to  such  court 
.that  the  arbitrators  or  umpire  misbehaved,  and  that  the  award 
was  procured  by  corruption,  or  other  undue  means,  in  vrfiich 
.latter  case  the  same  shall  be  void  and  of  none  effect,  and  may 
be  accordingly  set  aside  by  any  court  of  law  or  equity,  so  as 
the  complaint  of  such  corruption  or  undue  practice  be  offered 
.in  the  court  where  the  rule  is  made  before  the  last  day  of 
the  next  term  aftier  the  award  is  declared  and  published  to 
the  parties. 

It  appears  that  before  this  statute,  a  party  to  an  award 
might,  upon  grounds  which  still  prevail,  and  to  which  .we 
shall  presently  advert,  obtain  a  decree  of  this  court  to  set  it 
aside  (u) ;  and  it  seems  that  previously  thereto,  a  submission 

*  f 

(r)  1  Meriv.  644.  (u)  See  Harris    v.    Mitchell^ 

(j)  %  P.  Wms.  619  ;  Lane  v.  s  Vem.  485 ;  BwrUm  v.  Ktughi, 

Page^    Ambl.  233 ;    1    Meriv.  a  Vem.  514,  and  other  cases  after 

'643 ;  1  Ball  &  B*  293.  died ;  and  see  2  Madd.  R.  lo^ 
(0  9  5c  10W.&  M.-c!  15. 
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to  arbitration  of  matters  disputed  in  an  action  at  hw  or  k 
suit  in  equity^  was  sometimes,  by  consent  of  the  parties  to 
the  aame,  made  a  rale  or  order  of  the  court  in  which  it  was 
pending ;  and  that  Chancery  would  have  interfered  in  some 
instances  to  set  aside  the  award  for  fraud  or  mistake,  what 
by  die  peculiarity  oi  its  mode  of  proceedmg  it  was  enabled 
to  opndnce  to  tbe  administration  of  justice  (x)i  But  when 
the  parties  were  not  litigant,  they  could  not  by  any  agreement 
bring  themselves  before  it  in  such  a  manner  as  atmply  to 
create  a  jurisdiction  for  the  purpose  of  grounding  process  of 
contempt  (^). 

.  The  object  of  the  statute  was  two^fold :  to  give  the  partiel 
summary  means  (s!)  of  establishing  a  right  to  such  process, 
and  to  render  awards  final,  unless  complaint  should  be  made 
against  it  within  a  limited  time  (a).  And  the  meaning  of  the 
Act  is,  that  the  party  in  whose  favour  the  award  is  made  may 
enforce  jt  by  the  process  of  the  court  in  whidi  the  submission 
ifl  made  a  rule,  and  to  which  jurisdiction  is  thereby  given  (i), 
unless  it  shall  appear  to  that  court  that  it  ought  to  be  set 
aside  at  unduly  made,  and  Aat  in  such  case  ^e  same  comt 
jdiaU  not  refuse  the  aid  of  its  process  if  the  complaint  be 
made  within  the  period  fixed,  but  shall  actually  proceed  to 
set  it  aside  (c). 

It  appears  that  t^  principles  which  regulate  tins  court  in 
vsflatton  to  the  setting  aside  of  awards  are  uniform,  whether 
^ey  are  to  be  applied  to  cases  in  which  the  Oourt  of  Chancery 
has  an  authority  for  that  purpose  reposed  in  it  by  the  statute, 
or  to  those  which,  not  fttlUng  within  the  Act,  are  atifl  sui)- 
ject  to  its  general  jurisdiction  (<f).  And  with  respect  to  Aese 
principles,  it  may  be  observed  that  an  arbitrator  is  here  re- 
garded as  a  judge  chosen  by  the  parties  from  whom  there  k 
no  appeal  (e),  and  that  his  authority  is  more  absolute  and 

» 

(x)  See  CavtndUh    v.  »— -*,  (0  ^  Sim.  &  Stu.  541 . 

1   Ca.  in  Cha.  979;  Brvam  v.  ((Q  This  propositioo  appesrt  to 

Br<mn^  1  Vem.   157  ;  AUardet  be  supported  by  the  tenor  of  the 

y.  Campbell^  Bunb.  865  ;  $•  C.  authorities  which  will  here^er 

rep.  1  Turn.  133,  note.  be  cited  upon  the  sul^ect. 

(y)  l4Ve8.  367.  («)  See  1  Ca.  in  Cha-  «79; 

(2)  1  Sim.  it  Stu.  640.  a  Alk.  529;   s  Tes.  jun.  17; 

{a)  Ibid.  413.  «  Jac.  &  W.  3^9. 

(i)  Ibid.  414. 
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diser6tioiiaty  than  that  whieh  can  be  exerted  in  oonits  of  law 
at  equitjf ;  for  whilst,  they  are  restrained  by  former  prece* 
dentB«  And  inflnenced  by  the  consideration  that  their  decision 
is  to  fotm  a  new  rule  of  aetion  in  similar  eases,  his  attention 
is  confined  to  the  individnal  matter  before  him.  He  may 
therefore  in  some  instances  rdiefe  against  a  harsh  right 
which  in  a  court  of  justice,  upon  the  ground  of  pnblic  policy^ 
would  prevail  (/)•  And  if  acting  properly  himself,  and  not 
nndidy  influenced  by  either  of  the  parties  (g),  he,  on  a  general 
teference  to  him,  decide  erroneously,  his  judgment  cannot 
be  impeached  (fi) ;  and  this  is  true,  even  upon  a  question  of 
hw,  if  the  parties  have  purposely  submitted  the  same  to 
him  (I).  If  however  he  intended  to  decide  according  to  law^ 
but  has  therein  made  a  mistake  (ft),  or  if  Tegal  rights  be  re-» 
ferred  to  him,  and  he  has  exceeded  his  power  in  ^ving  his 
decision  upon  a  point  of  law,  and  that  detenninaium  should 
be  wrong  (if),  the  court  will  interfere*  The  relief  afibrded  by 
Chancery  in  those  cases  in  which  authority  is  oonfenred 
«pon  it  by  the  statute,  and  in  those  in  which  its  general  juris-* 
diction  on  the  subject  is  not  ftfiected  thereby,  is  that  of  setting 
aside  the  award  where  the  arbitmtors  have  been  guilty  of 
partiality,  corruption,  or  misbehaviour  (m),  or  ibe  award  hae 
been  obtained  by  fraud  (n),  or  where  there  has  been  such 
mistake  on  their  part,  as,  according  to  its  principles,  ought  to 
be  remedied  (o).  Except  in  such  cases  their  decision  is  re« 
garded  aa  ftaal  (j?),  and  binding  upon  all  par  dee  (9)  oapabhi 


(/)  JTiKMt  V.  Symmandif  1  Ves. 
(g)  a  Atk.  366 ;  aad  1  Atk. 

{h)  UorgaHyfi  Jd^ketf  a  Vesi 
jon.  15 ;  a  Jac.  &  W.  559. 

<t)  Chmg  V.  Ching,  6  Ves. 
s8)if  1  Swsnst  55;  Steff'  v. 
Andrmtj  ft  l|ladd«  R.  4tr 

(kyYtmng  y.Widi^  9  Ves. 

</>  Morgan  v.  Ms«icr,  a  Yes. 
juD.  15 ;  2  Ball  &  B.  190. 
(m)  Harru  v.  MitchtU,  ftVei'n. 


4%g ;  Burtm  v.  inighty  g  Vehi. 
514 ;  2  Atk.  396 ;  Tinam^  V* 
Peat,  3  Atk.  509 ;  OkiM  v.  Le- 
qnefnct  s  Ves*  315 1  Chumfum 
V.  Wenfuun,  AmbL  245 ;  Suthpler 
V.  Lifcy  Dick.  497 ;  Morgan  v* 
Mather,  a  Vea.  jun.  15. 

(n)  See  1  Atk.  64. 

(s)  14  Yes.  ft7i^  and  see  easss 
above  on  this  subject*  • 

ip)  'Dryitoiv.AdMaiofi,aSim. 
&8to.5a9. 

iq)  Prkc  v.  WilUam,  l  Veit 
365- 
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of  taseut(r)*  And  it  is  held  to  bie  the  duty  of  this  eourt  ia 
ooDstraiDg  an  award  to  favour  that  interpretation  which  may 
render  it  certain  and  conddsive  (<)•  And  here  it  may  be  ren 
marked,  that  an  award  whith  is  entire  upon  the  fiice  of  it 
cannot  be  treated  as  good  in  part  and  bad  in  part  (0>  but  that 
where  the  subject  is  capable  of  separation  it  may  be  par* 
tially  set  aside  (tf). 

With  respect  to  the  submission  and  rulei  it  may  be  ob* 
termed,  that  the  former,  to  be  within  the  statute,  must  be  in 
writing  (:r),  and  that  the  tetter,  whatever  may  have  been  that 
opinion  fonneriy  entertained  (jf),  may  be  made  after  the 
award  (x) ;  and  that  the  filing  of  a  bill  to  set  aside  the  award 
is  no  reason  why  the  submission  should  not  be  made  a  nde  of 
court  (a). 

In  adverting  to  the  distinctions  which  exist  in  rdation  to 
the  jurisdiction  of  Chancery  on  this  subject,  it  may  in  the 
first  place  be  remarked^  that  as  the  statute,  in  afifording  the 
means  of  suminary  rdief  thereupon,  applies  only  to  courts  of 
record,  it  is  the  common-tew  dide  only  of  this  court  to  which 
the  neciessary  reiBort  can  properly  be  had  (i). 

It  may  secondly  be  observed,  that  this  court  has  no  juris* 
diction  to  stay  the  process  of  a  court  of  law  issued  to  en- 
force an  award,  the  submission  to  which  has  been  made  a 
rule  of  the  latter  under  the  statute ;  but  that  the  power  of 
setting  aside  the  same  is  confined  to  the  court  of  which  it  is. 
made  a  rule  (c).  And  ithasateo  been  4ecided,thatChaiicery  will 


.  (r)  Cavtndiih  v,      ■   ,  i  Ca« 

in  Cha.  S79. 

.  («)  1  Swai»t5«.  . 

(0  1  TVim.  B.  isg. 
.  <s)  Ibid.  128;  and  see  Ckam- 
jfitm  ¥•  WenhoMf  AmbL  945* 

(«) v.  Milb,  17  Ves. 

419- 
(^)  See  SiKnigue  v*  Carpm- 

ier^  Dick.  66. 

.   (1)  PawnaU  T.  Kmg.  fiVtM. 

10;    Ftaihtrsiant    v.     Cooper^ 

9  Vep.  67 ;   Smith   v.   jSymu, 

5  Madd.  74. 


(a)  Smitk  v.  Ss/mu,  5  Madd. 

74;    and   see   t.   MUls^ 

17yes.4ig. 

(i)  See  Rsasage  14  Ves.  534^ 
which  seems  to  imply  that  aa 
Older  in  equity  may  be  made 
within  the  statute ;  but  lee  H^g* 
g€ti  v.  W^ebkf  1  Bim.  R.  134. 

(e)  NkMi  V,  CUkf  14/Ves. 
965 ;  ChpmHit .  V.  BmmUifr^ 
14  Ves.  530;  t  Msdd.  R.  .10; 
I  Sim*&  Stu.  640s  I  Tarn.  R. 
134. 1S&  135, 
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not  interfere  where  in  the  agreement  it  has  been  stipulated 
that  the  submissioa  shall  be  made  a  rule  of  a  court  of  law, 
but  that  has  not  been  done  within  the  time  limited  by  the 
statute;  for  it  is  by  such  means  that  a  party  intending  to 
complain  of  the  award  gives  the  proper  court  jurisdiction  to 
decide  (i2):  and  therefore  upon  his  neglect  so  to  do  this  court 
considers  the  case  as  if  no  submission  had  been  made  (e). 
If  it  were  to  interpose  it  would  enable  a  party  by  his 
own  default  to  create  a  new  jurisdiction,  and  to  render  null 
the  limitation  of  time  within  which  that  formality  must  be 
observed  according  to  the  statute  (f).  Nor  will  thb  court 
relieve  where  the  submission  has  been  stipulated  to  be  made 
an  order  of  Chancery,  although  the  bill  was  filed  within  the 
time  limited  by  the  statute,  and  before  the  submission  was 
made  a  rule  of  the  latter  court,  for  that  would  be  to  establish 
that  the  filing  of  a  bill  is  equivalent  to  making  the  submission 
a  rule  of  Chancery  (g).  And  it  is  doubtful  whether  after  an 
award  has  been  made  a  rule  of  a  court  of  law,  and  the  time 
for  applying  under  that  statute  to  set  it  aside  has  elapsed,  this 
court  will  interfere,  even  upon  a  ground  which  would  pre* 
viously  have  prevailed  at  law,  and  which  has  been  only  sub- 
sequently discovered  (A),  But  it  has  been  decided,  that  where 
the  objection  was  known  in  time  for  the  party  complaining  to 
have  applied  to  the  court  of  law  thereupon,  and  the  award 
was  upon  the  face  of  it  entire,  this  court  would  not  partially 
set  it  aside  as  to  the  items  impeached  (t).  It  has  however 
been  thought  that  there  may  be  cases,  in  which  the  submission 
has  been  made  a  rule  of  law,  in  which  this  court  would  inter- 
fere even  before  the  period  mentioned  in  the  statute  for  appli- 
cation to  set  aside  the  award  has  elapsed  (A). 

Ilie  third  ground  of  distinction  to  be  noticed  is,  that  where 
the  matter  of  dispute  in  a  court  of  law  is,  by  an  order  of  that 

(if)    1    Sim.     &     Stu.    414 ;  (t)  Auriol  v.  Smithy  1  Turn. 

3  Madd.  R.  10.  11.  itfi. 

(f)  3  Madd.  R.  10.  {k)  See  9  Vet    68 ;    and  see 
{J^  Davis  v.  Getty y  1  Sim.  &  Wat-d  v.  Penam^  3  Eq.  Ca.  Abr. 

Stu.  411 ;  ibid.  540.  91 ;  S.  C.  cited  2  Vez;  316 ;  and 

(g)  Dawson  v.  Sadler,  1  Sim.     rep.  i  Turn.  R.  i3i,note  ;  Kamp^ 
&  Sin.  537.  Ibid.  540.  Mre  v.  Young,  a  Atk.  155. 

(A)  I  Turn.  R*  126,  137. 136. 

K  K 
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eeivti,  itede  4htf  «ttbject  of  «  vcftreirce  ia  wliitVBtonl^  ttte 
€M6  ill  mibwt  the  Matate(ii^  «bd  the  frnwHttimi  *tf  lii» 
0d«rt,  tbemfbitv  to  «ta^  tke  t^raceedingt  «f  llte«<ffRt  #f  liw  M 
«lforc4»  tile  awnrdv  is  'eipepted  upon  the  piindpltB  mUdk 
geacvalLy  roguhite  «it»  eontMl  over  jpniieB  (priaiytJiiig  ei 
kw^'M).  kistisualy  jiowerec,  irlnre  a  vnbltiimoiw  ^liWfal 
lAideir  llie  'vletful^  6r  «i «  csUae  idefiSDding^  m  iMide  %  Me  «f 
a^ouit  ofiaw,  for  ttmt  court  to  amex  a  •oudiimi  tbbreW 
llmt  fidAer  |}a#ty  «haH  fife  a  bdl  aginiet  the  othe^  •r  aganM 
Ibe  avbitnitotB(oK  «illbdaghtt«  AvOcaifctoraay  bgrwhat  cdtho^ 
rfyf  k  is'dote  in  ike  forte^r  :iii8«inet^  «al«eB  :it  te  tb«t«tiMa 
piwiouriy  tiite  ^stud  firaolite  ill  the  4«tter.  It  joeche  that  ia 
Miohcat^the  doint  6f  law^i^oiild  etttit  m  -dlaot^tion  9Ai6ih» 
k  <w wM  enforce  the  Ttile  ih  that  Mapedt  ItoeohKtog  ilo  HA 
circMBietainees  df  the  Ga8«t(}r>;  Int  9rinlt4liay  te  AeBfedttif 
it  IB  isqiiitjr  does  not  apq^ear  to  hfave  been  4eleiMiBtriJ(<^ 
Where  the  matter  df  li  stik  dejleiifting  4li*a^ty  h  t>j'eoiv» 
sent  of  the  paitieb^ferred  to  orbitnitHfti  by  am  6rdc#  (yf  (Che 
eo4drt(rX  it  is  sbntetines  eti{>tdiitOd  tlreffein  that  no  anil  tor 
,  aetion^^haU  hfe  inatibsted:  on  the  subject  ozdept  for  the  yat* 
f&se  of  eoforoihg  the  award  <t).;  in  trhiehHsaBe  diaobediainni 
is  atx>ntdaxpt  bf  its  authority  (f),  and  Hi  ^Amii  Itfienrfbfieit 
tvill  -enfohce  the  siNiFd/dtlloagfa  the  iiannl  tfcotdd  »Bat34i<»^ 
been  nad^  a  rule<u>.  And,  upon  pi*hieiples  ^h^atfy  adveitei 
to,  dtis  court  Will  trotnpel  apttifie  (yerforaftancfeHiF  an  wwart 


BrMn,  i  Vefti.  157 ;  £ortf  /id»^ 
dike  V.  UMeMkj  ^  Vi^.  Jdfa. 
451 ;  ^tcMf  V.  CAatt^  t4  Vtob 
1659  ITtorf  v.^ls^ift,  1  Swaatt 

(m)  r.orc{  LoHtdaU  ▼.  Little* 
dakf  s  Ves.  Jan.  451 ;  and  see 
14  Ves*  268.  S70. 

(11)  14  Ves.  2  68. 

{9)  2  Ves.  jun.  453. 

<p)  ibid. 

(^)  14  Ves.  268. 

(r)  As  exi^inples,  see  Caveiri^wA 
1   Ca.  in   Cha.  279; 


Jun.  3^d;  ^^f^^^ami  v. 

Y.  #%M.  1  Sttti.  A.  %)4w 

<i)  See  tViMMlfli^  t^.  adEliR#, 
^  Svantt.  90^  ^dd  see^Mbr^db 
V.  Mather^  2  Ves.  jun.  15';  and 
Pnre  v.  WiOiam,  3  Bta.  ac 
163 ;  S.  C.  t  Ves.  jan«^65. 

(#)  2   Atkw  396^  1  -Sim.  R. 

(u)  Marqueu  of  Ornumd  ▼• 
Kj/fmersUjff  2  Sioa.  &  Stu.  15 ; 
and  see  Mtonejf^Gentrai  t^ 
Oiemenity  1  'Turnw  R.^&« 
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tfaoiigh  the  ttttbmissioft  were  mgde  a  rule  of  a  c<mit  of 

It  MmaiM  only  to  be  stated,  m  relatiOR  to  tSie  award,  thai 
when  IhiB  ooart  decrees  it  to  be  eet  aeide  it  will  also  gire 
such  directions  as  may  be  necessary  to  the  administration  of 
ooftiplete  jiasticei  as  fer  the  execution  of  re-concreyanees, 
fiir  the  acki0w.MgaieQt  of  eaiisiictio&  on  judgments,  or  fo^ 
tke  lattraiiiiiig  of  prooeedings  at  law  (y). 

it  miy  kmiB  with  prot>tie^  be  observed,  that  as  on  the  one 
hand  this  court  will  thus  interfere  to  counteract  the  efiect  of 
tootts  tranaaotiotis,  80  on  the  other,  where  one  has  been  pre- 
■enjted  by  frand  or  ttiistake  firom  execating  an  instrumcent,  or 
doing  a  legal  act,  it  will,  in  some  cases,  by  its  pec^ar 
fowen>  plaee  the  parties  to  the  transaction  in  the  situation 
in  which  they  would  have  been  if  the  intention  had  beeA 
fidfiiled  (z). 

fiavBig  briefly  treated  of  ikm  ooort's  interferenoe  to  c(mn* 
tenet  Ihe  e&ct  of  abuse  of  the  rules  of  law,  and  incidentaMy 
adrcrted  to  the  anbjoct  of  its  jurisdiction  in  relation  to 
awandsyto  which,  in  eome  instances,  the  same  principles  apply, 
wc  sMl  now  direct  the  reader's  attention  to  a  class  of  cases 
whtofa  form  a  bianch  of  tb^  same  subjeet,  in  Which  this  court 
oKerto  Atoelf  to  prerent  an  abuse  of  the  law,  not  by  defeasing 
atlteipin  which  may  be  «nade  to  render  iu  mtes  and  practice 
anbaerviieni  to  inequitable  purposes,  bat  by  taking  away  tt» 
iteans  of  vexation  wbich  a  paity  may  have  it  in  bis  power  to 
BSe^  Ao  the  annoyance,  or  indireclly  to  Hhe  injury,  of  anrnther. 
TSiey  ifilalie  to  a  jorisdiction  which  is  exercHsed  in  Gbaneery 


(x)  See  Wood  v.  Griffith, 
l.«!MttSt4S. 

(9)  Sf  Jm*  v.  Jlfoiba^, 
1  Atk.  63  (  Ward  v.  fVnsisi, 
I  Taau  a.  131,  ncte;  OUcot  v. 
Ltfuettiti  9  Vez.  315  \  ^SpeUifftt 
V.  C  rpeMtr,  Dick.  66« 

<z)  iSee  Cktmberkim  v.  CAam^ 
herUnnt,  d  Fi^m.  34 ;  s  Vem. 
743;  1  V.  Wras.  345;  P>^ec. 
Cha.  5 ;  MasawcU  v.  Lady  Mont- 
acute^  Prec.  Cha.  5^6;  S.  C. 


I  P.  Wms.  618;  Ckmey  v. 
AiciAaitbc^,  eited  ^  Ves«  669 ; 
Skip  V.  Htiey,  3  Atk.  91 ;  il^^ft 
v.  EOimgate^  AiabL  67  ;  Diiom 
v»  OlbftM,  1  Celt  R.  414 ;  8.  C 
cited  1 1  Ves.  638 ;  EM  india 
Cmapemy  v.  Ddndd,  9  Ves.  075 ; 
ibid.  519;  Mtstuer  yf.GiUtipk'^ 

II  Ves.  621 ;  14  Ves.  S90 ; 
Ckamberltnn  v.  Agar,  tt  Ves.  5r 
B.  259 ;  iind  see  Thompson  V; 
Leake,  1  Mackl.  R.  39. 

K    K    tt 


500  CONCURRENT   JURISDICTION  :  [Book  3. 

of  decreeing  instrumenis  clearly  void  at  law,  aud  in  respect 
of  which  therefore  the  interference  of  this  court  is  not  neces- 
sary for  the  purpose  of  affording  relief  with  r'egard  to  the  re- 
transferring  of  the  legal  estate,  to  be  delivered  up  to  be  can- 
celled (a). 

It  is  apparent,  that  although  a  person  okay  be  aware  that  an 
instrument  in  the  possession  of  another  is  void,  yet  that  it  may 
be  made  the  ground  of  vexatious  demands  by  the  latter  {b\ 
or  may  form  a  cloud  upon  the  title  of  the  former,  and  be  thus 
injurious  to  his  interests  (r). 

A  frequent  instance  of  the  interference  of  this  court  under 
such  circumstances  arises  upon  the  Annuity  Act(d),  in 
respect  of  the  memorial,  for  incorrectness  in  which  the  as- 
^^rance  executed  between  the  parties,  and  upon  which  it  is 
founded,  is  thereby  rendered  void(e).  The  Act(y)ba8  spe- 
cified  certain  cases,  in  which  by  the  exercise  of  the  summary 
jurisdiction  which  it  confers  on  the  courts  of  law  the  assurance 
thereby  rendered  void  may  be  ordered  to  be  caiicelled ;  but, 
in  cases  in  which  they  have  not  such  authority  by  the  express 
letter  of  the  Act,  that  kind  of  relief  cannot  be  attained  except 
throggH  the  medium  of  this  court  (g).  Chancery  had  an 
ancient  jurisdiction  on  the  subject,  and  in  this,  as  in  other 
instances  to  which  we  have  alluded,  the  exertion  of  a  corres- 
pondiijig  power  by  the  courts  of  law  has  not  superseded  that 
previously  exercised  in  this  court  (A).  And  even  with  regard 
to  ^n^uities  io^peachable  at  law  for  defect  in  the  memorial, 
the  power  of  this  court  in  compelling  discovery  may  enable 
it  in  .some  instances  to  interfere  with  peculiar  advantage ;  for 
if  a  party  were  not  compellable  to  deliver  up  his  annuity-deed 


{a)  10  Ves.  ai8;   1  Ves.  & 

(h)  7:  Ves,  415  ;  9  Ves.  493.  . 

(c).  Hayvmrd  v<  Dimsdalcf 
i3Ve»,iii.  .    . 

(fi  53  Geo.  3,  c.  141,  and  see 
below,  note  (/"). 

(e)  See  fivne  v.  Fiwon,  5  Ves. 
604;  Byne  V.  Potter^  5  Ves. 
609 ;  Bromley  v.  Holland^  5  Ves. 
610:  S.  C.  7  Ves.  3  ;  Coop.  9; 


Hoffman  v.  Cooke,  s^  Ves;  623 ; 
10  Ves.  18;  and  see  Dunm  v. 
Calcrqft,  a  Sim.  St  Stu.  56.        i 

(J)  The  53  Geo.  3,  €.141,  by 
which  the  former  Act,  17  Geo.  3> 
c.  26,  similar  to  it,  was  repealed,- 
is  itself  partially  explained  by 
the  3  Geo.  4,  c.  92.         \ 

(g)  7  Ves.  18.  2a 

(A)  ibid.  19.  24^;  13^  Vei» 
5^6^ 
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when  void  for  such  cause,  he  would  have  an  opportunity  of 
destroying  the  same,  and  if  he  should  do  so,  and  give  false 
evidence  of  its  contents,  he  might,  as  the  memorial  would  be 
strong  secondary  evidence  of  a  deed  having  been  existed/ 
thereupon  recover  the  whole^  although,  if  the  deed  itself, 
differing  from  the  memorial,  had  been  produced,  he  would 
have  failed  (t).  Where  a  person  brings  a  bill  for  the  cancel- 
lattoQ  of  an  annuity-deed  alleged  to  be  void  on  this  ground, 
find  the  question  of  its  validity  is  doubtful,  this  court  will- 
wait  the  event  of  an  action  thereupon  (X;) ;  although,  if  the 
conscience  of  the  court  be  satisfied  upon  the  poiiit  of  law  it 
wU  at  once  give  the  necessary  relief  (/)• 

It  i%  observable,  that  when  the  first  Annuity  Act(m)  was- 
passed,  the  general  opinion  was,  that  if  a  proper  memorial 
were  not  registered  the  grantee  should  have  neither  the 
annuity  nor  the  consideration  given  for  it,  the  intent  of  the' 
Legislature  having  been  then  conceived  to  be  the  putting  an 
end  to  such  transactions  (ra),  but  the  rule  was  afterwards 
settled  otherwise  (0) :  and  since  the  courts  of  law  have  held 
that  if  an  annuity  be  bad  the  annuitant  may  recover  what  he 
paid,  deducting  what  he  has  received  (p),it  has  been  declared 
in  Chancery,  although  the  principle  here  generally  is  that  it 
will  not  give  relief  to  one  who  will  not  do  equity,  that  on  a 
bill  by  the  grantor  to  have  an  annuity-deed  delivered  up  as 
void  under  the  statute,  he  is  entitled  to  that  relief  without 
accounting  for  the  consideration  paid  for  the  annuity,  leaving 
the  annuitant  to  proceed  for  that  at  law  (9).  This  must  of 
course  refer  to  the  cases  where  the  amount  of  the  several 
payments  made  in  respect  of  the  annuity  is  greater  than  that 
of  the  consideration  and  interest:  and  indeed,  where  the 
grantee  upon  such  a  bill  filed  against  him,  admitted  that  the 
balance  was  in  favour  of  the  grantor,  the  court  merely  decreed 
that  the  securities  should  be  delivered  up  to  be  cancelled  (r). 

(•)  7  Ves.  «o.  (wi)  17  Geo.  3,  c.  26. 

(Jt)    Under  hill    v.     Horrsoody         (n)  9  Ves.  492 ;  but  see  8  Yes/ 


10  Ves.  209;  and  see  decree  in  581. 

esse,  Minshaw  y.  Jordan^  3  Bro.         (0)  8  Ves.  136 ;  9  Ves.  492. 

C.  C.  17,  note.  {p)  7  Ves.  23. 

(i)  See   Bromley    v.  Holland^         (q)  2  Swanst.  134.  157. 
7  Ves.  3  ;  10  Ves.  220.  (0  B//ue  v.  PoUcr,  5\'es.6o<f 
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i(  howewer,  it  thoiiU  not  witiafactfiT 
fikvoiir  the  iMkuice  inmU  tam,  tUs  oovt 
aaomt  of  priaeipfti  aad  infttrea^  aad  tbe 
aad  ako  of  the  unnty-pftynvitB,  and  wowid 
ftrence  to  be  paid  to  the  fttxtj  who  ahoaM  be 
to;  and  would  deeiee  dial  the  acuiiiiafa  be 
the  gnmtee  lo  be  canceHed;  and  if  the  aanaity 
upon  pn^iertj  of  the  giraator.  that  the  aame 
aMiRedtohim(f).  Bat,  it  aeenia  that  if  the  plailiirihoiii 
aeek  to  make  the  defeadaai  aceoont  widi  hkn  for  Ae 
paymeoti  which  he  haa  leceiTed,  it  maai^  in  older 
Gonrt  may  be  induced  to  give  anch  eoaaplete  idie^  sat  ifdf 
appear  donbtftd  en  which  side  the  balance  wonU  tnm,  hot  he 
moat  offer  to  aoeoa&t  for  the  money  leoeiTed  by  ban  wilh  ia- 
teraat  tbereapon  (jt) :  and  upon  the  qneatian^  whether^  if  the 
amount  tbweofahoald  be  exceeded  by  that  of  the  annnity  pay" 
ments,  the  grantee  ought  to  be  decreed  to  aocooiit  for  the  •a^' 
I^aa»  it  is  difficult  to  make  a  distinctioB  between  the  first  -pvf^ 
ment  and  the  laat ;  for  either  all  the  paymenta  made  under  a  vmd 
annuity-deed  are  to  be  conaideted  purely  Tohmtaiy,  m  which 
case  none  of  them  could  be  recovered  back^  or  they  conati* 
tute  moaey  bad  and  received  to  the  use  of  the  grantor,  in 
which  instance  they  should  all  be  returned  or  accounted  fiir  {A 
If  the  amount  of  the  consideration  and  interest  obvioasly  ear 
ceed  that  of  the  anDuity-^payments,  and  the  secuiitiea  be  voi^ 
and  tb6  grantor  oSet  by  his  bill  to  pay  the  balance  to  die 
gramiee,  he  will  be  considered  to  have  thereby  jpvea  jufiadie** 
tion  to  the  eourt  in  fiivour  of  the  annuitaBt^  so  fiir  ae  la 
ipdnce  it  to  hold  that  the  regolnr  payment  of  tivt  annuity  w 
sheared  until  the  preifiered  redemption  is  made  (r),  hot 
othei^ise  the  aeourities  being  void  would  be  of  no  avail  (yV 


(s)  Bynt  V.  Vivian^  5Ves.6o4;  19  Ves.  131 ;  5  Madd.  418 ;  but 

Holbrook  v.  5AafW>    19  Vcs.  see  j4guiiar  v.  J^Ain,  5  Matf- 

131 ;  a»4  8«s  lf#»^i»  vv  Caoit,  4.t4- 

5  Ves.  623 ;  and  Duff  v.  Atkm^  («)  l»  Ves^  135- 

son,  8  Vss.  577-  W  *^aflwfe«tei  ▼.  Bottim,  w^ 

(0  See   BromiiB^  t«  Holkmd,  2  Swanst  156,  uotev 

5  Ves.  610 ;  4nd  S.  C.  <»R  (ippcal,  (js)  9  Swaoslk  i^B  ;  and  Wik 

7  Vts.  3 ;  IMbrOf^k  v.  bkftrpty,  R.  15«,               •       - 


u- 


and|  as  we  ha^e  seen,  would  be  decreed  to  be  delivered  up  to 
be  cancelled  (z). 

It  seems  that  relief  will  likewise  be  given  in  the  case  of  an 
instrument  void  at  law  within  the  statutes  of  usury  (a),  and 
that  if  necessary  the  court  will  decree  interest  overpaid  to 
be  refunded  (6);  but  that  this  will  only  be  upon  the  terms  of 
the  plaintiff  offering  to  pay  what  was  actually  due(c). 

And  in  conclusion,  it  is  to  be  remarked  that  this  court  will 
also  afford  relief  of  the  kind  here  alluded  to  in  cases  of  forged 


v^ 


(z)  9  Swamt.  134. 

(a)  See  Bo4a$qvclt  v*  JRa^A- 
wqod^  C^  temp.  Ti^lh.  38  ;  Scott 
V.  Kcsbitt^  2  Bro.  C.  C.  641 ; 
S.C.  a  Co3c  R.  183. 

(^}  Ca.  temp.  Talb.  41. 

(c)  9  Ves.  84;  16  Ves.  124; 
Masen  v.  Gardiner,  4  Bro.  €.  C. 

437* 

(d)  See  Bukop  of  Winckmttr 

«.  Fomiutr,  a  Vex.  445  3  Pitah 
«•  Sigk/kUy  I  Rofls.  R.  5591 


MofiUrt  V,  Brgka%  il^  560^  ^cijt^i 
S.€ccomb^  V*  FUzgifrqJlfiy  ib.  ^1, 
note. 

The  reader  may  here  be  re- 
minded that  similar  relief  will  be 
given  upon  instruments  void  ait 
law  on  the  ground  of  fraud,  which 
do  not  pass  the  legal  estate.  See 
above  p.  487,  and  cases  there 
cited,  in  mte  0^)  ?  1 1  Ves.  535 ; 
17  Yes.  ii{i;  1  Ves.  h  B.  ^44. 
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CHAPTER  THE  FIFTH. 


OF  ACCOUNT. 


1  HE  ground  upon  which  Chancery  has  assumed  a  concar^ 
rent  jurisdiction  with  the  courts  of  law  on  matters  of  acoouut 
has  been  said  to  be  that  the  remedy  which  it  is  capable  of 
affording  is  muph  more  complete  than  that  which  may  be 
obtained  by  action  (a).  In  explanation  of  this  general  pro-' 
pqs^tion  it  may  be  observed,  that  at  law  the  account  is  tsiken 
by  auditors,  and  that  any  disputes  which  may  arise  before 
them  on  the  items  of  it  are  settled  by  so  maoy  issues  in 
^ourt  {b),  whilst. in  Chancery  it  is  referred  to  a  Master (c)^  by 
whom  objections  are  duly  weighed  and  determined  ;  and  tbat^ 
althoug)i.  his  decisions  piay,  by  way  of  exception  to  .bis  report, 
be  brought  under  the  revision.of  the  court  itself^yetthat  iathe 
generality  of  cases  his  investigation  is  itself  found  in  practice 
to  be  sufficiently  satisfactory  and  conclusive.  With  respect 
to  the  relief,  the  same  is  given  at  law  as  in  equity ;  but  the 
difficulties  which  attend  the  progress  of  auditors,  and  the 
frequent  delay  which  accompanies  the  same,  has  brought 
the  action  into  disuse  {d).  Besides  the  circumstance  thus 
mentioned,  it  may  be  remarked,  that  in  many  cases  the  dis* 
covery  upon  the  oath  of  the  defendant  in  the  course  of  a  suit 
in  equity,  before  the  subject  of  it  is  brought  before  the  court, 
is  highly  beneficial  in  enabling  it  correctly  to  decide  whether  it 
is  advisable,  or  not  to  take  the  accounts  at  all ;  and  although 
by  the  statute  of  the  4  &  5  Anne,  c.  16,  s.  27,  the  auditors  at 
law  are  empowered  to  interrogate  the  parties  upon  oath,  yet 
such  an  examination  is  not  likely  in  most  cases  to  be  attended 
with  the  same  advantage  as  upon  similar  liberty  being  giren  to 

(a)  See  Corporation  ofCarlUU         (p)  2  Vez.  388. 
V.  IVihofiy  13  Ves.  276 ;  .1  .jSdi.  (c)  ibid.  389. 

&  Lcfr.  30JJ.  *  .     (<0  «3  Ves.  279. 
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Chancery,  where  a  foundation  for  the  requisite  inquiries  has 
been  already  laid  and  defined  by  the  pleadings  in  the 
cause  (f). 

This  court  however  will  not  entertain  a  suit  for  an  account 
where,  with  reference  to  the  powers  of  the  courts  of  law,  its 
interference  would  not  obviously  be  attended  with  advantages 
which  could  not  be  there  attained.  If,  for  example,  the 
plaintiff  should  be  in  possession  of  proof  of  every  necessary 
fact  to  show  the  amount  of  his  demand,  this  court  would  not 
interfere  (f) ;  and  even  if  a  defendant  in  equity  should  con- 
fess the  clear  balance  to  be  due  to  the  plaintiff  (g)|  it  would| 
it  ^seemsi  be  unwilling  to  extend  relief,  preferring  that  he 
should  seek  his  legal  remedy;  although  where  the  relief* 
sought  is  consequential  to  the  discovery,  this  court  will 
proceed  therewith,  notwithstanding  that  the  law  should 
profess  to  hold  out  the  means  of  redress  (A).  At  the  same 
time,  however,  where  the  subject  is  of  legal  cognizance,  this 
court  will  not  entertain  a  suit  for  an  account,  unless,  if  the 
facts  of  the  case  could  be  as  fairly  developed  in  a  court  of 
law,  such  a  measure  would  there  be  enforced ;  or,  in  other 
words,  unless  the  plaintiff  has  a  legal  right  to  such  relief  (i)« 

This  important  subject  is  however  general  in  its  nature, 
applying  to  equitable  as  well  as  to  legal  property,  but  as  the 
corresponding  twofold  division  thereof  would  necessarily 
have  led  to  repetition,  and  as  the  jurisdiction  of  this  court 
thereupon  is  concurrent  in  the  more  enlarged  sense  of  the 
term,  we  adopt  the  plan  of  referring  generally  and  succes- 
sively to  the  more  important  instances  in  which  it  is 
exercised  with  respect  to  the  property  and  the  persons  in- 
terested therein,  and  to  the  circumstances  under  which 
Chancery  affords  or  Withholds  this  species  of  relief,  keeping 
the  above-mentioned  distinction  nevertheless  in  view. 

{e)  See  the  case  of  tVhite  v.         (A)  6  Ves.  688 ;  and  see  Lee 

JViUiami^  8  Ves.  193.  v.  Jhtan,  1  Bro.  C.  C.  194 ;  and 

*(/)  Dmtnddie  v.  BcOey,  6  Ves.  S.  C.  3  Bro.  C.  C.  37- 
1*36.  (0  See  Corporation  of  Carlisle 

(g)  1  Bro.  C.  C.  195.  V.  miion,  13  Vet.  276. 
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I.  Of  the  various  instances  in  which  this  court  coi^peU  w 
AGGQHKty  and  of  ito  nodea  oC  Fioceedipg  m  f^atiopi  th«cf lo. 

IT  is  unneoessary  again  to  detail  the  qualificatiooarefMisita 
i«  the  plaintiff  to  induce  this  «ouxt  to  eofofca  disco^ei^;  oa 
his  bebalfi  but  it  »ay  be  piemised^  that  where  it  is  rei^ifs4 
t^  laj  tbe  fouAdation  of  an  account  on  the  own^ship  of  pro* 
portal  bia  tMe  thereto  sbMld  uppfar^  and  that  if  tbe  saisa  ba 
nel  deal,  and  b|^  leg!^  and  diqpntedj  il  wual  be  estabUahed 
ajt  law  before  be  can  obtaisk  tbct  desired  asAiAtaMe  tbroc^h 
tk«  mediiHn  of  Chaocery  (JO. 

Frosft  what  has  heea  alseady  stated  it  wiU  app^ai  tiiat 
akfaoHgh  this  coart  will  not  gine  aa  aoeoivat  of  rents  mMcdf 
upon  tbis  &ct  of  tbeir  being  due  at  kw^  it  wiU  do  s« 
wWre  s<un9  discovery  is  requisite  to  its  being  tBkkeQ(0.}  and 
it  may  be  added^  that  it  will  Ukewise  so  interfere  where  ikft 
subject  is  l^oi^bt  before  the  court  upon  soeste  ground  of 
relii^f  t(>  which  an  aoQount,  in  order  ta  the  adwuistis^ioa  of 
coo^plete  justice,  is  incideutal  (m).  In  treating  of  tijue  asswl- 
ant  jmri^dictipn.  occasion  wa»  takw  to  r^»ack  upoa  the 
pollers  of  thia  court  in  removing  ia^edimenta  to  the  fair  ds^ 
c^ioa  of  a  question  at  law-  In  the  caise  of  an  heir  claiwieg 
pvf^^^  ^giUust  ono  who  has  potsession  of  the  titJeni^edit 
or  who  by  reascm  of  outstanding  terms  is  ii^.  a  sitmAioiik  t0 
defeat  him  on  anactiou  of  i^ctment,  tiboa  co«rt  wiU  soiMtimes 
aflofd  the  i^ief  h^e  adviHrted  if>  *  forji  if  his  irigbl  sbqald  Mt 
he^Isar  (»),  it  will  ohviafte^auch  imf  edimenta  to  hM  ohtRirag 
a  verdict^  and  will  give  him  an  opportunity  of  hm^ng  un 
action^  to  determine  his  legal  right ;  upon  whidk^  if  he  suooee^ 
it  will  on^  that  groundj  or  if  sueh  right  be  otherwise  appsirent» 
it  will  upon  the  strength  of  that  fact^  compel,  on  his  behali^ 
the  requisite  aMQu<itB,  in  order  to  mal^e  the  r^nedy  thw 
extended  to  him  as  conphate  as  the  merita  of  hm.  oaaa  may 


^>  AniU»  6^3.  (tn)  See  authorities  cited  noit 

(/)  See  Shrmir  v.  F^tenuc,  page,  not^(p). 

d  Atk.  283 ;  3  Atk.  124 ;  S.  C.  (n)  3  Alk.  338, 
Ridgew.  C.C.  176. 
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demandl  (o).  Wbtre^  bewever,  diseovtiy  is  not  th%  gromd 
wpon  wbicb  tbi^  eourt  ib  apfdicd  to  cm  die  BiAjtct,  and  tbore^ 
ve  no  equkfiUe  circomstaiieet  of  indooeiMflit,  it  will  not 
mtcrfere  16  enforce  as  accmnit  of  mesne  piofite  m  eomple- 
tion  of  the  remedy  by  qectment ;  bat  witt  heave  tbe  plaintifft^ 
bie  farther  adequate  rtlief  at  hw ,  by  action  of  trespass  fjp). 

With  respect  to  tbe  length  of  time  for  whiob  an  aeoonnt  of 
veata  in  respect  of  a  )egal  right  wiM  be  gilren  in  Chanoeryi  it 
is  to  be  remarked  that  it  is  in  ordinary  cases  confined  to  six 
years  prenonsly  to  tbe  filing  for  the  btH|  in  analogy  to  the 
general  rule  at  laW|  opon  the  aotton  for  mesne  profits  (f). 
There  are  however  inetancee,  aa  where  the  plaintiff  has  been 
kept  o<|t  of  tile  estate  by  fraud  (r},  or  where  be  is  an  infbnt 
]ieir(4)y  in  which  case  the  peraon  in  possession^  in  tbe  con- 
templation of  tbia  courts  is  a  guardian  or  bailiff  for  bim(i^' 
in  whieb  the  account  will  be  carried  back  to  the  period  at 
which  tbe  ptaintifV's  title  accrued^  if  more  advantageous  to 
hiia(a>:  whilst  on  tbe  ether  hand  there  are  cases,  as  for 
oammpte^  where  the  plaintiff  has  been  guilty  of  default  or 
lathes  (r),  or  the  defondant  hae  been  so  cireunietaneed  as  to 
entitle  him  to  the  favonr  of  this  court  (y),  in  which  it  wiMf  fix 
upon  the  time  of  the  institution  of  the  snrt,  for  the  Hmita- 
tion  of  the  account  (xr).  It  seems  ahnost  unnecessary  to 
obsen%,  that  iftbe  fbult  lie  wiUi  the  plasntifl^  and  he  would 
have  no  remedy  at  law  for  the  mesne  profits^  this  court  wvfi 
not  giro  l^m  tbe  account  at  aH  {ay 

(*)  2  P.  Wms-  646 ;  Pr«u 
Cha.  417. 

(0  2  Vern.  2^6 ;  6  Ves.  89. 

(u)  See  also  Puiteney  v.  War- 
ren,  6  Ves.  73;  and  Oliver  v. 
Richardson,  9  Ves.  2  22, 

(x)  Free.  Cha.  516;  3  Atk. 
129,  130 ;  Pttliward  v.  Prescott^ 
7VC3.  541. 

{t/)  Attornof^General  v.  Skin" 
ne/9  Ompafnff  5  Madd.  173. 

{z)  3  Atk.  130 ;  Ridgew.  C.  C. 
183. 

(11)  LfK'key  V.  lAKkeVf  Prfeo 
Cha.  518. 


(p)  6  Ves*  8$ ;  13  Ves.  298  ; 
3  Madd.  181. 

Ip)  Qwen  V.  Jprtcc^  1  Cha. 
Itep.  32 ;    Hutton    v.    Simpson, 

2  Vern.  724  ^  TUley  v.  Bridges, 
Prec.  Cha.  252  ;  Ridgcw,  C.  C. 
182;  Jones  V.  Jdnes,  3  Meriv. 
f6^i  ;  Ctott)  V.  TyrreUy  3  Madd. 

J  7a. 

(v)   5  Ves.  439;    Iteade    v. 

Rcade,  5  Ves.  744. 

'  (r)  Pi-ec.  Cha.  517  ;  Bennei  v. 

IVhUehead,    2    P.    Wins.    644; 

Kidgcw.   C.    C.    184;^   and  see 

3  Aik.  1 33. 
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And  here  we  may  be  permitted  to  observe,  that  if  an  heir 
should  claim  an'  equitable  estate  merely,  it  being  the  pro- 
vince of  the  court  itself  to  decide  upon  the  title  in  such  a 
case,  the  account  would,  as  a  matter  of  course,  follow  the 
detdrmiuation  in  his  farour,  and  by  analogy  be  directed 
for  six  years  previously  to  the  institution  of  the  suit  (6)/ 
or  be  extended  or  confined  according  to  the  priikciples 
and  in  the  manner'  above  alluded  to  with  regard  to '  legal 
reut8.(c)v 

The  rights  of  a  (^Owress,  if  she  can  define  the  property  in 
respect  of  which  and  point  out  the  persons  against  whom  to 
sedc  relief,  are  well  ascertained  at  law(<i);  but  sometimes, 
from  ignorance  of  such  circumstaiices,  and  more  frequently 
fitooi  ther  probability  of  impediments  being  thete  set  up  in 
opposition  to  her  right,  she  may  be  unable  to  obtain  an 
adequate  remedy  without  the  interference  of  this  court  (e). 
The  information  necessary  to  enable  her ,  to  proceed  at  law 
is  often  confined'  to  the  party  from  whotn  she  seeks  satisfao 
tjon ;  and  it  is  from  the  difficulty  under  which  ^he  labours  at 
law.</*)  in  ascertaining  d  priori  whether  she  could  there 
recover,  that  this  court  interferes  to  relieve  her  (g).  It  exerts 
itself  On  her  behalf  by  enforqing  discovery  from  the  heir  or 
devisee  (A),  whose  conscience  is  affected  (t)  in  consequence 
of  the  relation  which  subsists,  and  which  imposes  upon  him 
the.  obligation,  of  elucidating  her  rights,  so  far  as  to  enable 
her  to  sustain  an  action  at  law :  or  if  her  claim,  or  the  extent 
of  it  be  disputed,  and  the  opposition  to  it  be  attended  with 
equitable  circumstances,  the  mode  of  its  interference  is  by 
directing  a  trial  at  law  upon  a  writ  of  dower,  to  ascertain 
the  fact  (A;);   whereupon,  if  her  title  be  established,  thit 

(b)  6  Ves,  335 ;  10  Vcs.  466.  (/)  s  Bro.  C.  C.  630. 
469.      "      '  fe)  6  Ves.  89. 

(c)  See  3  Atk.  130;  Ridgew«  (k)  See  Mvndy  v.  Ariauiy» 
C  C.  j86;   Forder    v.   Wade,  3  Ves.  jun.  133. 

4  Bro.  C.  C.  531 ;  Drummond  v.'  (i)  s  Bro.  C.  C.  631 ;  6  Ves. 

Duie  of  Si,  Albans,  5  Ves.  433 ;  89.                                              -^ 

6  Ves.  93.  '  (it)  3  Bro.  C.  C  631 ;  «  Ves. 

(rf)  3  Bro.  C.  C.  630.  juD.  138. 

(e)  3  Alk,  131  ;  3  Bio.  C.  C. 
631. 
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court  will  decree  an  account  of  the  dower  due  to  her  (I). 
The  widow  is  primd  fade  entitled  to  all  arrears  of  dower 
from  the  time  her  title  accrued  (m).  And  although  at  law, 
by  the  death  of  the  heir,  her  right  to  such  arrears  would  be 
determined  (n),  yet,  in  equity,  if  she  should  have  filed  her  bill 
before  that  event,  but  her  right  should  have  been  disputed, 
and  the  decision  deferred  by  the  fault  of  the  defendant  (0); 
she,  and  after  her  decease,  her  personal  representativesi 
would  be  entitled  to  an  account (p).  And  it  is. to  be 
observed,  that  as  this  court  will  sometimes  take  upon  itself 
to  make  the  necessary  assignment  of  dower,  it  will  in  such 
cases  give  the  account  also,  in  order  to  make  the  remedy 
complete  (9). 

In  cases  of  partition  at  law  the  remedy  is  confined  simply 
to  the  division  of  the  estate ;  but  in  this  court,  if  one  of 
the  parties  should  have  received  more  than  his  share,  he  will 
be  compelled  to  account  (r). 

On  the  subject  of  trespass,  it  may  be  observed,  that  the 
liability  of  the  party  who  has  committed  it  in  respect  of 
his  property,  ceases  at  law  upon  his  death,  unless  that  which 
was  obtained  by  it  can  be  traced  into  the  possession  of  his 
executor,  in  which  case  an  action  of  trover  would  lie  for  the 
same  (3).  It  has  however  been  said,  that  it  would  be  a, 
reproach  to  a  court  of  equity,  if, where  one  dian  has  taken  the 
property  of  another,  and  disposed  of  it  in  his  lifetime  to  the 
increase  of  his  own  estate,  the  party  injured  should  be  with* 
out  a  remedy  (0-  Hence  it  is  the  doctrine  of  this  court,  that 
where  by  a  tortious  act  property  is  acquired,  although,  as  far 
as' the  tori  goes,  it  dies  with  the  person,  yet,  that  so  far  as  the 
act  is  a  benefit,  his  personal  representative  is  accountable(u). 

(f)  Curtis  v.   Curtisy    2  Bro.  4  Bro.  C.  C.  294 ;  S.  C-  2  Ves. 

C.  C.  630.  jun.  123;  OHver  v,   RichardMon, 

(my  Oliver Y.RiehardMonj  gVes.  9  V«8.  233. 

222;  2iXid  see  EcdestoH  v«  Berk'-  (r)Lorimery,Lorimer^M^dd^ 

legy  Ridgew.  C.  C.  «53-  3^3- 

(«)  2  Bro.  C.  C.  629,  (*)  1  P.  Wms.  407  ;  x  Madd. 

{fy  Ibid.  633.    •  R.  139, 

.  (/>)  Curtis  V.  Curtis,  2  Bro.  {t)  1  P.  Wms.  407. 

C.  C.  620.  («)  I  Madd.  R.  139. 

(q)   See    Mundy    v.    Mundvy 
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111  Ditaet  of  legal  wtote^  if  diMomrjr  be  r«f«Mle»  it  tsMs 
this  eooit  witt,  ••  incidental  to  that  acriatanee.  tsoaipd  aft 
aact>init(r)»  Aad  akhoHgli  it  witt  not  gaoerally  ^va  aa 
aocMtti  of  waata  coflEnaitted,  tnasaiiicii  a^  tha  toss  oeeaaittiad 
flMi>tby  »ftf  ba  faaudiad  by  aolmi  of  waata  or  vcCmt  af 
t»afor,  jiet,  «4eM  diU  ooafttiainduofedta  astaad  ilia  cxttaa* 
ordiaafjr  idkf  bif  injanctton^  it  wiH  Bpon  tlMt  |^o«id(f)r^ 
and  ta  aftaid  ■niUi|dioi<y  of  auila<«)^  teaipisl  4MI  adHmi  af 
wiste  already  ooaamiiftad.  Witik  repaid  to  e^nitahlia  Miti^ 
IMi  ikaaa  is  ao  OBaa^dy  at  kMr^  aad  tfat  raatdwit  apaa  dM 
kf^  owner  is  hoe  ot^naidttad  aa  ibusdad  m  a.  boaaaik  af 
tilBttt;  ftad  aa  io  att  oaaes  the  ^pmBtm.  lootmakfktg  sack  wm 
act  is  answerable  for  the  profit  made  thereby,  he^  or  4ia  fttv 
aMal  repoaattttet^ea,  if  die  oaart  abaU  fioad  tbat  it  waa  not  a 
aaeve  adked  is^ury,  bat  tbat  ka  darisiad  feoanbry  btamfit 
fliarafcoai^  will  be  QOia|wlled  io  aooauat  for  Iba  sama.^ 

It  seems  worthy  of  notice,  with  rofcrenoa  to  vasta,  dMt  a 
dilitia0tk)Q  kas  baen  iaken  (&)  htimeem  that  acacias  which 
oanaiata  m  tbe  felEag  of  timber*  and  that  mbkk  aaisaa  ictmi 
the  woaking  of  mitNa;  aad  that  of  on  tba  tetter  kiad^ 
iojuty  tUa  oaart  viil  oom^  an  acoouait,  altkougb  «mt 
founded  '1)4  the  diacareay  aought  by  die  kil,  or  oa  an  ta- 
j(aaQiioli:(ir). 

Sat  beaides  the  oaass  which  dras  depaod  upoa  disaot 
la^  ar  eqaiUJble  ffvnroag,  ttrera  aK  >dthar3  whioh  ariaa  siaia 
imiaediataly  item  tba  Ptlatmis  af  tkn  farliaa^ 

Itthas  are  m,  Aiaitfal  aidigeat  of  aooomrt  in  t^fviigr*  'P''^ 
iog  >aut  af  Abe  rdatiaa  of  parson  aad  fairiabianar ;  aad 
widiaat  f  efarting  partioriady  ta  the  aatiquity  of  snok  adiaf 
ia  das  eomi^  or  ta  the  move  ancient  aadiority  of  tka  lOaant 
of  Exchequer  on  the  subject,  it  is  sufficient  to  obsenre  that 
the  joriacUatioB  of  Chaipoery  ia  velatiM  Iheseto  ia  now 

(x)  Let  V.  Alston,  i  Bra.  C.&        <«)  3  Aik*  ^ ;  ^4ML  aAi; 


and  1  Ves.  jun.  78.    See  6  Yes.  (c)  Bisiqp  (f 

686,  dso  Dick.  an.  JSlnigkt,  1  P«  Wm^^oSt  miBBt 

(y)  9  Ves.  346.  Marquis  •/  Lansdome  t.  Mur- 

(z)  Ambl.  55 ;  6  Vas.  89.  cUanest  qf  ismdmom^  t  itfaM 


(a)  Marquis   if   Ormmde  t,     R*ai6. 
Kyncrslcy,  5  Madd.  369. 
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dearly  ettebliBlKd.  The  itterfttmioe  of  tMs  covii  i«»  it 
neeAHv  ^«v9d  mmplf  from  iimt  fv^t  ^  property  <tf )  iooideiit 
tb*  thik  reklioa :  etiid  if  Umi  be  dear  tlie  aooomat  foHoWs  ^ 
«o«iim(€K  If  howevvr  Ibe  title  of  the  peratMi  to  the  Utkes 
be  Dot  apparent^  whether  tho  dooht  wise  from  itisiiffidool 
proof  00  Us  party  or  the  ietting  up  of  a  onodia^  or  otfier 
froottd  of  exemptioo  on  that  of  the  deikidaiitp  it  will  not 
gif«  him  this  speciee  of  relief  imtil  he  shall  haire  eetabliBhed 
the  same  «t  kiw(/>.  Eet  k  may  he  observed,  that  the 
piunon  is  so  liir  favoured  ta  0qoity>  thcit  unless  he  has  tateeady 
failed  at  ia#  it  will  not  decree  agamst  him  without  ginng 
him  the  advantage,  if  he  choose  to  take  it,  of  dinectii^  tai 
issue  (/If).  As  the  right  to  the  tithes,  if  any  oxist,  does  not 
Ond  with  the  smit,  tt  becomes  a^^peetsoa  to  what  time  the  mt^ 
ooimt  wiU  be  cairied  on  (  with  respect  t»  which,  it  has  heoR 
settled,  that  although  die  court  of  Exche^aer  will  ttot  OKteiid 
st  ^yoad  the  fiVng  of  the  hill<A^  this  coiitt  will  proceed 
with  it  ap  to  tiie  tenninatioa  of  the  suit  (t^  ibr  decrees 
for  accoaat  of  tid^s  mu  here  said  to  be  geaeral,  and  lo  ok- 
lewd  to  all  tithes  that  arediss^  without  specifying  aaypar«* 
tioultir  tiiae,  ^r  iimiitiiig  the  acoount  to  any  defiaite  periodi[^ 
And  heia  it  ia  to  he  remained,  that  by  the  statute  ft  &  3  Ed.6. 
c.  13,  8.  U  the  penalty  of  the  treble  value  of  them  is  iWH 
posed  upon  a  party  by  whom  preedial  tithes  are  payable,  and 


<d)  t  Ves.  90 ;  aad  see  JStnUt 
▼•  IMwi  s  Vts.  >ia.6»8 ;  Gl^g 
«•  ^gk^  9M  Ckerij  v%  i^\ 

1  Sow  P.  c.  ee  (N.  &) 

353. 

Cy*)    Gamom     v^    Barnard^ 

1  Jlasir.  8^^  >SL  €.  7  Bro.  P.€. 

laos   and  Bkkx^  qf  Her^mrd 

V.  Csaptfv  rep.  3  Swanst.  158, 

note;    <jaH   y%   H^ffgim^   rep. 

3   Swanst.  160,   a.;    SeM    v. 

Air^f  I  Anwr.  Exoh.  R.  311 ; 

WkkthiOd  V.  7V(K«ff,  7  Bfo.  ?.C. 

4Q;  Tomk  Bd.    s  Vesw  as^i 

Bhekbum    v.  Jf^p$o%,  ^ff   Vet^ 

^i  S  S.  C.  3  Swanst*  4  3«  ;  JPage 


V.  WMimi,  a  Jac»  4k  W*  5134, 
Bi$k9p  of  Sl  ,dufh  V.  Wmmm^ 
1  Jac.  R.  349 ;  ChkkuUrt.  SM* 
doHy  1  Turn.  R.  a46 ;  Cm^er  v. 
Thorpe,  9  Ra».  R,  jg. 

ig)  Archbishop  of  Yonk  ▼• 
SfapUtonf  a  AJtik..  1364  Marioas* 
ik  V.  SmkkiOHy  3  Atk.  ^45  ;  and 
see  iPascf^  v.  i^suffSy  5  Vas. 

Stt>l« 

(4)  9  Atk.  137  ;  Beli  v.  R^ad, 
3  Afk.  .590  ;  Havtrqf  ^.  Darnel, 
7Bro.  P^C.  91. 

(t)  8  P.  Wats.  463 ;  a  Atk. 
137;  t  Bra.  P.O.  1^7. 

it)  3  Adb  ^98  vaai  see  9  Adu 
139^  9  P.W«i9.4S3.' 
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who  6om  not  trvij  mud  jwtfdj 

inkiad  — digreMi  tutiuuied. 

woold  oompd  sn  Accouut  of  oie 

aoC  iulgrfac  where  the  rdcf  it 

right  to  die  trrfile  Y«Iae  be  expceaslj  w«f«d(BX 

With  letpcct  to  tuidiord  mod 
totwerin  case  of  thereat  beii^ni 
le^d,  mod  dve  court  wiH  not  coo^wl 
them*    It  'is  tt«e,  that  if  their  dealings  give 
comit  too  cofBplicatcd  to  be  taken  at  hm,  Ais 
isterfisre ;  bat  that  is  not  in  consequence  of  thev 
refattioa  (a). 

It  is  a  prindple  of  equity,  that  a  mottgagor  shaft  not  be 
aUowed  any  advantage  beyond  the  aoMMmt  of  his  debt  and 
interest(o):  but  if  the  mortgagee  permit  him  to 
possession  of  the  property  he  caiwot  be  caDed  to  an 
for  the  rents(p);  for  he  was  not  boond  to  forego  dm  leoopt 
of  them  himself  (9).  If  howerer,  the  mortgpigce  shonU 
enter  into  possession  (r),  he  woold  place  himself, in  die  MB-, 
stmction  of  a  court  of  Eqaity,  in  the  utoation  of  a  baifir 
with  reference  to  the  mortgagor,  and  be  liable  to  accovat  fiir 
the  rents  which  he  might  have  received  (i),  or  which»  ^'^^  j^ 
his  wilful  default  might  hare  been  received  by  him  (0- 

(/)  Atiomgy'General  v.  Vin^ 
centf  Baob.  393';  Anon.  1  Vem. 
60 ;  fVooU  y.  Waliey,  1  Anstr. 
Excb.  R.  100. 

(m)  Anon.  1  Vem.  60, 

(a)  O'CofiAorv.  fiJpot^A^yiSch. 
k  Lefr.  305. 

(o)  fi  Sch.ft  Lefr.  218. 

(p)  CoUmin  V.  Duke  of  St. 
Albania  3  Ves.  35 ;  Ex  parte  WO- 
soHt  ft  Ves.  &  fi.  353 ;  I  Swansr. 

679. 

'  ig)  3  Ves.  32 ;  5  Ves.  106.  . 
(r)  A  distinction  has  been 
drawn  between  the  case  of  bis 
entering  into  possession  of  the 
estate,  and  into  the  receipt  oi  the 
rents  and  profits  merely,  with 


to  the  atcoDAf ;  wot  it 
has  been  said  thatiallMUMr 
case  he  h  lUfc  «s  Ae 
of  the  rents  a^esidiag 
almost  value,  ia.the  latter aaljt 
according  to  soch  as  &ad  ibeea 
reserved,  see  1  Ball  &  B.  385. 

(#)  Rohmion  v.  Ci  iiiriij, 
3  Atk.  410 ;  GouU  V.  Taocntt 
3  Atk.  534 ;  3  Jac.  &  W.  ^. 
It  is  observable  that  he  is  not 
bound  to  render  annual  scoounts. 
1  Ball&B.  385.. 

(t)  Hvghei  ▼.  William^  liVik 
493 ;  TrinUetton  v.  HamUl^  i  Ball 
&  B.  377 ;  3  Jac.  &  W.  556.  Upoa 
the  subjectof  making  rests  in  tak- 
ing sach  accountSySee  below/atdis 


•5.  a.  Cf\.  6.]   •  ACCOUNT.  543 

'  ''A  receiyer  stands  in  a  aiintlar  situation  to  that  of  a  mort- 
|;agee  in  possession,  and  is  subject  to  an  account,  in  the 
taking  of  which  the  court  is  said  to  ^  particularly  strict  (u). 
And.  a  receiver  appointed  by  the  coort  itself  is  bound  by  vir- 
tue of  his  office  to  pass  his  accounts  periodically  before  a 
Jilaster(x). 

'  The  Illation  of  principal  and  agent  generally  is  one  of 
jgreat  extent.  It  seems  to  comprise  all  cases  in  which*  one 
•person  is  authorized  to  act  for  another ;  but  with  reference  to 
the^sttbject  now  before  us,  it  is  limited  to  those  in,  which  the 
control  or  nianagement  of  property  is  so  confided.  And  it 
i^prim&Jacie  true,  that  every  person  standing  in  this  latter 
'  sense  m  the  situation  of  agent,  is  bound  to  keep  a  regular 
account  of  his  transactions  (^>,  and  always  to  be  ready  there-, 
-with  (z) ;  and  that  he  ought  to  be  willing  faithfully,  diligently 
and  accurately  to  account,  without  suppression,  concealment 
tor  overcharge  when  called  upon  so  to  do  (a).  Hence,  where- 
•evier  such  a  nation  exists,  a  bill  will  lie  for  an  account  (&)  : 
Aod  It  may  be  remarked,  that  although  an  action  in  respect  of 
4o8S  arising  from  a  tort  sounding  in  damages  would  die 
iritlt  the  person,  yet,  that  as  the  circumstance  of  its  being 
coDsidered  a  debt  is  the  ground  of  the  jurisdiction  in  equity, 
•$m  agent  in  such  a  case  would  be  liable  to  an  account  (c). 
Wilh  r^pect  to  counter  demands,  it  may  be  observed,  that 
the  generdi  interests  of  justice,  and  the  safety  of  mankind  in 
tbeir  dealings,  have  induced  this  court  to  declare,  that  if  one 
8o>  bound  ia  keep  regular  accounts  neglect  so  to  do,  he  ought 

eni  of  this  section,  where  the  Lord  Lyndhurst,  3d  April  1828* 

authorities  cited  mostly  relate  to  Ord.  63. 

mortgages :  '  and    upon   that  of  ( v)  5  Ves.  91 ;  8  Ves.  369. 

charging  interest  on  the  balance,  (z)  4  Ves.  584 ;  1 4  Yes.  510; 

after  satisfaction  of  the  principal  1  Jac.  &  W.  140 ;  Macdonald  v. 

and  hiterest  out  of  the  rents,  see  Macdonald^  1  Bligh  P.  C.  315. 

QuarrtU  v.  Beckford,i  Madd.R.  (a)  14  Ves.  510. 

^69.  *  (b)  4  Madd.  375.  417  ;  and 

(fi)  Fletcher  v.  Doddj  I  Ves.  see  Pcarxe  v.  Greeny  1  Jac.  AW. 

jun.  85  ;  V.  Joliandf  8  Ves.  135 ;  and  as  to  arnty-agents.  At' 

72;   ibid.  371;    14   Ves.  510;  tomey^Gen, w.  Ross,  BYri.Ex.K, 

Pottt  V,  Leighton,  15  Ves.  273.  190. 

*    (*)  Ord.  in  Cba.  Ed.  Bea.  454.  (c)  Lord  Hardwicke  v.  V^monj 

461;   Ord.  in   Cba.  issued   by  4  Ves.  411. 
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Ji^  to  bf  aUowod  ft  daim  for  voiIl  and  laboinr  done^  in  the 
character  with  reference  to  which  he  has  oiaittesl  to  kaep 
such  accounts  <tf)«  Tins  declaratian  howerer  was  not  made 
upon  the  notion  that  the  court  ooakl  iherenpcHi  in  all  caaea 
administer  strict  justic6|  but  that  itcouU  go.no  further,  and 
that  its  inability  arose  from  the  fault  of  the  agent  himself 
<who  if  he  did  not  enable  those  parties  to  know  what  demand 
they  bad  upon  him.  could  not  be  heaid  to  say  be  had  wkj 
claim  upon  them  (f ).  And  upon  a limilar  priodple,  an. agent 
ifvho  k^  milled  the  property  confided  to  him  with  his  own^so 
as  to  render  it  impossible  to  take  the  account  with  cmy  deg^^ee 
ai  accuracyi  has  been  charged  with  the  whole  amount^  except 
ao  much  as  be  could  prove  to  belong  to  himself  (/)« 

A  steward  is  a  kind  of  agent  who  must  be  separately  no^ 
tK^i,  because  be  is  considered  in  thb  court  to  lie  nnder  per 
culiar  di^advantagesi  inasmuch  as  mon^y  is  frequently  paid 
by  such  a  person  to  bis  jMrincipal  in  confidence  (g);aed  if  the 
latter  sho«dd  recuse  to  give  him  vQucbem  he  would  be  unaUe 
to  pirove  bis  payments  (AX  exoefnt  by  hia  own  aocounis  (tj. 
Hence  it  is  said,  every  case  of  tbie  kind  ia  determined  :upoB  its 
own  specialties  (i)^  The  cauit  however  will  ,wA  excuse  0»is 
negligence  even  in  a  slewc^d,  and  as  an  eaemple^H  n^y.be 
mentioned^  that  where  such  a  peiwn  had  not  kepi  a«y<  re- 
counts at  aU.  this  court  would  not  allow  a  receipt  iu  full  of 
all  demands  to  preyent  its  inyestigation  of  bis  dealiugs  with 
regard  to  the  propartyi  it  declaring  that  such  i^aceipt  sheuU 
only  be  a  discharge  for  a  sum  therein  statedjt  and  tiMtt  it 

should  not  operate  as  a  release  (I). 

Partners  at  law  are  considered  as  joint  tenants  of  the 
stocky  although  the  same  is  always  fluctuating,  and  being 
therefore  entitled  per  my  et  per  taut,  each  may  claim  to 

(cQ  White   V.   Ladif  Lincolnf  8aid„  ha  is  bound  to  reoder  pe- 

8  Ves.  363.  riodicalljry  whether  required  as  tp 

(0  15  Ves.  441.  do,  or  not ;  see  1 3  Ves.  53. 

(/)  Luptm  V.  WUte,  15  Ves,  (k)  6  Ves.  Hi. 

432 ;  and  ea^e  of  Ponton  t*  Panr  (I)  MiMkdUch    v.    Skarlmi 

/an,  cited  1$  Ves.  4;}5  and  440.  5  Ves.    87 ;  and  see  Eerl  of 

(g)  6  Ves.  141^  Haximcke  v.   Vtri^fm^  14  Vsk 

(JC)  5  Ves.  91.  504 ;  ^kk  v.  ^jmct,  i  Tum.  R« 

(i)  These,  however,  il  has  been  87. 
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IM  tfloW^  aigaiftttt  tbe  other  tftl  that  be  has  advanced  ot 
fatcnighi  iMo  the  Mntem,  Md  to  charge  him  with  what  be 
hM  not  brM^t  in,  or  has  tak6ft  out  beyond  bis  due  propor- 
fioo.  Nothing  is  fo  be  Considered  as  aCtaally  belonging  to 
him,  btit  his  share  of  the  residue  on  the  balance  of  th6  ac- 
CotMft  (/).  AtiA  so  far,  the  construction  in  courts  of  equity  is 
similar  to  that  in  courts  of  law.  Courts  of  the  latter  kind  how- 
evcfi'  issttyth^  principle  of  joint-teiMmcy  to  this  extreme,  that 
lipkyti  ih6  death  of  one  of  th^  partners  bis  share  is  held  to 
iHTi^e  tt  the  otb«#  beA^Aci^ly ;  but  tlvose  of  the  form^kind 
Mdl^e  a  dMfei'^nC  Construction,  and  regard  the  survivor  as  a 
ti^ttstee  Cf  Ibe  stock  and  effects  for  i!he  representatives  of  the 
dteC«aw^d  (fn)i  or  ih  othei*  words,  &x^  admitting  the  surviv- 
orship HA  to  th^  legal  ifttefrest  thei^in,  make  that  disposition 
of  tfRtf  pi^^rty  #hiCh  tiaftiral  justice  detisands.  As  to  the. 
^odtf#in  boiteyei',  h  e^emA  the  legal  interpretation  prevails- 
#}tbbut  ijflifiSii^ifat  (n),  and!  paf  ticuhrfy  in  the  case  of  a 
ptant^niOhiH  partnership  (d>. 

It  nteif  b^  further  f  eityarked,  in  elucidation  of  the  charac- 
t^  df  ibis  feleftioft,  that  if  it  be  founded  upon  articles  of  part-* 
Aei-rf^,  the  rights  of  the  parties  may,  i0  a  certain  extent  at 
kfast,  be  dependeilt  upon  the  nature  of  the  agreement  therein 
^x^reifsed  (p) ;  and  th^t  if  the  retation  be  stipidated  to  endure 
tot  a  cei^in  period,  and  it  happen  to  be  determined  in  the 
niean  time  (9),  the  above  observations  apply  (r);  but  that> 
Aether  it  be  ptetnaturely  determined,  or  it  expire  byeffiuxion 
6t  iime,  still,  in  contemplation  of  equity,  the  connection 
continues  to  subsist  for  flie  purposes  of*  making  good  engage- 
ments wkh  third  persons,  and  of  winding  up  the  concern  (5). 


(i)  1  Vee.  24^. 

(m)  Ibid. 

(»)  Hammond  v.  DougUUf 
5  Ves,  539^;  but  see  15  Ves. 
say. 

(a)  Fart  wSearce,  3  Madd.  74. 

(/r)  As  to  a  provision  for  ter- 
minatioa  of  tbe  partnership,  on 
the  bankruptcy  of  a  partner,  see 
Wilson  ▼.  Gre^viood,  1  Swanst.- 
471 ;  S.  C.  1  Wils.  Ch.  R.  223. 


(^>  See  Pearce  v.  Chamberlain, 

2  Vez.  33, 

(r)     Gillespie     v.     Hamlton, 

3  Madd.  251. 

(*)  Btak  V.  Beak,  3  Swanat, 
627,  App.  11  Ves.  5;  15  Ves. 
226,  227  ;  Peacock  v.  Peacock, 
16  Ves.  49;  1  Swanst.  481  ; 
Fetiyt  v.  Janeson,  6  Madd.  146; 
Kershaw  v.  Matthews,  2  Russ, 
R.  G2. 
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And  no  person  in  possession  of  the  property  is  allowed  to 
make  any  use  of  it  inconsistent  .with  those  purposes  (/): 
Where  however  the  partnership  is  not  founded  upon  articles, 
or,  being  so  authenticated,  no  specific  time  is  fixed  for  its 
duration,  it  may  be  determined,  not  only  by  the  bankruptcy  («) 
or  death  (x)  of  either  of  the  partners,  but  at  his  election,  even 
without  previous  notice  {y). 

The  immediate  consequence  of  the  dissolution  or  determi- 
nation of  a  partnership  usually  is,  that  the  parties  who  are, 
or  by  the  event  become,  interested  in  the  property,  are  legal 
tenants  in  common  thereof  under  an  obligation  to  deal  with 
the  same  as  their  equitable  title  requires  :  and  their  respect- 
ive rights  do  not  apply  to  individual  proportions  of  each 
specifi^c  article,  but  they  have  community  of  interest  until  the 
alTairs  are  wound  up,  and  are  severally  entitled  to  an  account, 
and  to  have  the  property  disposed  of  to  the  best  advantage^ 
and  divided  (z).  It  is  a  principle  that  partners  are  under  an 
implied  obligation  to  use  the  joint  property  for  the  benefit  of 
aU  to  whom  it  may  belong  (a) ;  and  accordingly,  if  aftei^  the  ex- 
piration or  determination  of  the  partnerships  Burvfvinjg  or 
continuing  partner  in  possession  of  the  stock  have  caiyfed  on 
the  business  with  the  property,  another  partner,  his  aiiflignees, 
or  representatives,  may  compel  the  former  to  acconlit  fbr  die 
profits  made  by  him  (6).     As  to  the  manner  in  wUdi  the 


(/)  1  Swanst*  507. 

(u)  1 1  Ves.  5 ;  and  see  Ex 
parte  Smith,  5  Ves.  395 ;  Craw* 
shay  Y,  Collins,  15  Ves.  Si8. 

(jr)  3  Meriv.  614;  Gillespie 
V.  Hamilton f  3  Madd.  251 ; 
Cravfshay  v.  Maule^  1  Swanst. 
495 ;  ibid.  508,  509  ;  and  ibid* 
note  (a). 

(y)  Peacock  v.  Peacock^  1 6  Ves. 
49;  Featherstonhaugh  v.  Fen* 
wickf  17  Ves.  «98 ;  1  Wils.  Ch. 
R.  181. 

(2)  11  Ves.  5;  15  Ves.  229, 
citing  Fox  v.  Hanbwy^  Cowp. 
i|45;  1  Swanst.  482,  483;  see 
also  Waters  v.  Taylor ^  15  Ves. 


10 ;  Forman  v.  Homfrmf,  s  Ve^ 
h  B.  329 ;  Harrison  v.  Armis^ 
4  Madd..  X43;  Russeil  v.  ^iti#- 
wickf  I  Sim.  R.  52. 

(a)  15  Ves.  8s6.  228. 

(Jb)  I  P.  Wms.  141 ;  Hammond 
V.  Douglas,  5  Ves.  539 ;  Crauh 
shay  V.  Collins,  15  Ves.  si8; 
Featherstonhaugh  v.  Fentnek, 
1 7  Ves.  298 ;  Brmon  v.  De  Tastet, 
1  Jac.  R.  284;  Kershaw- Y. 
Matthews,  2  Ross.  R.  62.'  Af  to 
the  equities  of  the  oreditors  of 
a  partnership  against  the  estate  of 
a  deceased  partner,  see  Damynu 
V.  Noble,  1  Meriv.  530;  TW* 
liamy  V.  Nchle,  3  Meriv.  593. 
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affairs  are  to  be  wound  up  upon  such  expiration  or  termi* 
nation,  it  seems,  that  where  there  are  no  articles  prescribing 
the  terms,  this  court  will  not  compel  a  party  or  his  represen- 
tatives to  take  the  calculated  value  of  a  share ;  but  that  if  a 
sale  have  been  already  made  by  the  surviving  or  continuing 
partner,  an  account  will  be  decreed,  and  if  not,  a  sale 
will  be  ordered,  and  an  account  directed  of  the  partnership 
dealings  and  transactions  (c). 

There  are  two  subjects,  namely,  those  of  contribution  and 
apportionment^  to  which  it  seems  necessary  specifically  to 
advert,  of  which  the  notice  has  been  deferred  to  this  place 
as  depending  in  a  great  measure  on  the  interference  of 
.Chancery  to  compel  discovery  and  an  account ;  although; 
upon  the  principle  of  avoiding  circuity  of  suits,  and  upon 
other  grounds,  they  obviously  fall  within  the  concurrent 
jurisdiction. 

.Notwithstanding  that  contribution  is  enforced  in  certain 
case^,  according  to  the  ancient  common  law,  and  by  virtue  of 
tU^  Statute  of  Marlbridge,  and  is  now  compelled  in  other 
instances  (d),  great  difficulty  generally  attends  proceedings 
at  law  for  this  purpose,  as  it  can  only  be  effected  by  mutuaP 
actions  among  the  parties.    The  maxim  qui  sentit  commodum 
$fntirB  debet  et  oniu,  has  direct  application  to  cases  of  this 
kind;  and  the  rules  of  law  and  equity  upon  the  subject  not 
springing  from  contract  (e),  are  derived  from  those  general 
principles    of  justice  which  maintain  equality  of  burthen 
and  benefit  (/).     Thus,  for  example,  sureties,  as  between 
themselves,  are  held  to  be  ia  aquali  jure,  being  considered 
to  have  a  common  interest  and  a  common  burthen,  and  to 
be  connected  by  the  common  end  and  purpose  of  their  several* 
obligations,  whether  they  are  bound  by  the    same  or  by- 
different  instruments  (g),  and  whether  there  is  privity  be- 
tween them  or  not  (A).    And  hence,  if  one  should  be  com- 
pelled to  pay  more  than  his  proportion,  he  might  compel 
the  rest  to  contribute  for  the  excess  (1). 

(c)  15  Ves.  «fl7 ;  Feathettton-       *  («)  1  Cox  R.  321; 
haugh  Y.  Fcnwkk,  17  Ves.  398.  (/)  Ibid.  3^3 ;  1  Jac.  R.  433- 

•  (rf)  Foi^an  exsimple,  Bee^Birk-         (g)  1  Cox  R.  32a. 
fey  V.  Presgrave,  1  East  R.  «ao;         (*)  14  Ves.  164. 
or  Price  v.  Nobie,  4  Taunt.  1 23.  {i)  6  Ves.  808. . 
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ii|.^HG^  (^)  ip  which  this  dxictriue  is  i^ppti^d  U>  %\\^  pqu^iia- 
tiou  gf  hajlih^^ ;  but  1^  may  be  mentionedf  th^t  wheir^  ^egti- 
};ee8  har^  hi^en  paid  b^yqt^d  their  preportion  upon  bujts  iiH^ti- 
tuted  by  them.agamsf;  the  ezecntor,  they  iQay^DO  «  deficieiicy 
pf  assetf ,  \}e  compelled  to  reftin4  by  creditors  tfyp  by  other 
Jpg^tees  (jn),  or  by  the  executor  himself  («). 

We  have  already  briefly  con8ide^4  the  e0ect  bf  a  t^aot  for 
life  Qf  in  tail  pitying  off  an  epcpmbratioip  (tf),  ^vA  'WW^y  here 
inal^e  a  fevf  ren^irl^s  qj^  the  mutud  oblig^tioii  of  pertain  indi- 
vidual^ to  contribute  towards  the  paymept  Qf  rfrpe^al^fiues* 
Wh{?re  a  reuewable  l^a^e  of  hipdft  is  limits  to  ome  for  Ufe^ 
fui4  aftsfwafd^  to  a^other^  with  thq  ipteuUtm  app^tkt;  th^ 
ihe  pame  ^hookl  he  repewed,  thi9  court  will  at  ^ip  in^tfui^  of 
the  Utter  eotupel  the  fonue?  to  reuew»  an4  wiU  eettlf^  tlie  pro- 
portion of  the  fine  to  be  paid  by  leach(p).'  And^  although, 
yir\\et^  from  tfie  nature  of  the  estfite  there  is  HO  cqf»tQm(|^),  and 
tberi^  is  not  apy  intention  apparent  (r),  and  there  is  po  dis- 
cretion in  the  tenant  for  Ufe  to  renew  or  not  (s),  thi^  l^onrt 
(^annqt  compel  ^  renewal  y^^  ^f  the  t^ufoit  i^  possei^iou 
choose  to  rene^j  the  benefit  of  bis  act  will  he  heliji  to  accrq^ 
to  tho^e  to  whom  the  eststte  is  subsequently  limited  (/)^ 
unless  it  should  b^  a  lease  for  liv^,  of  which  the  life  pf  the 
t^uftnt  himself  is  one^  for  in  such  pase,  as  it  must  ensure 
^$1  long  as  h^  hs^s  any  int^r^st  therein^  lyh^ther  it  he  renewed 
by  adding  another  life  or  not;  the  whol^  fine  and  chsirges 
VQUld  he  payable  by  the  rem?^indp^m?in  {^).   ^n^f  ven  if  to^ 


(*)  Fpr  other  instf^pc^  qee 
Mogert  V.  Sfqckpnz^,  4  Ves.  953 } 
Lingard  ?.  ^roml^,  1  Yes.  ^  B. 

(/]  1  Vem,  94* 

(m)  Netuman  ▼.  Barton^  Q  Vem. 
8O5 ;  Jnan,  1  P.  Wms«  495. 

(n)  3  Yern.  305.  As  to  the 
▼oluntary  payment  of  legacies  by 
th^  executor,  after  due  time, 
upon  the  supposition  of  his  hating 
assets,  and  their  becoming  acci- 
dfBtallydeficiexi(;8eeabovs,p.364. 


(e)  Sisfi  ^ho^  pp,  ^96,  ^8y. 

and  see  9  Ve^,  559,  5/^0  ^  4i(m 
▼.  Backh^mt  9  Vf9^  &j  B.  6^, 

(j)  4  3ro.  C.  C.  143- 

(r)  3  Bro.  C.  C.  848. 

(i)  1  Bro.  C.  C.'443;  9  Ves. 

(0  iBro.CfP.443;^Ves.& 
B.  50. 

(m)  1  Vea^  499;  4  V»  33; 
4dderley  y«  daoermgj  a  Cox  R. 
199. 
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loMtattons  diooki  be  of  trusl*eslitet|  io  which  cue  the  per* 
•on  eniitlad  to  llit  life^ioftttwt  coald  not  take  anything 
except  in  the  conaideiatioo  oi  tbb  court,  k  appeeis  dofubt* 
fel  whether  he  cotdd  be  cofrtled  to  contvibcifce^  although 
one  of  the  lints  iqion  which  it  ie  beM  shonid  be  hia  owii(j)u 
Where  howeirer  all  the  livei  ate  thoee  of  Blrang^eiB^  whether 
the  liaitatiooe  are  k^il  or  eqtiitafaicv  coatributioa  by  the 
tHHtti  fer  life  witt  be  enfaiesd  ( j^). 

The  other  aubject  is  soii»ewbat  aradegoaa  to  that  of  con* 
tiibiitioiv  akfaoegh  isstead  eC  iiArtia;;  to  the  aqwahntioa  of 
bwrtheas  it  refisre  rather  to  the  wpwdiaitio^  of  bcttefila 

Therreader  may bercmiiided  withNfatd  to  rant,  that  at 
IftW  iiia  dewwdnbh  at  eooMt^  aa  the  day  appointod  for  the 
paynsen^  tberto£(s)^akhougkil  is  notdae  until  miai/^it(a}  ^ 
aad  tifaaiif  tbar  Icaaee  akauU haee  been  eideled^  or  the  lease 
hajra  been  detcranned  belbce  the.  farmer  of  these  periode^ 
he  would  not  be  legitUy  bound  tc  pay  aay  rent  from  the 
pflreeeding  d«y  of  payaieail  (i>:  for  akhoagb  the  taw  wo«id 
in  aoaae  hastaaitea  oa  esfirraace  of  the  estate  apportioii  the 
lent  («>,  it  woaU  mot  apposlioa  it  in  reapect  of  time^  Nor 
did  equity  fist aierif  adof4  a  different  doctrine  ((2)  i  for^  even 
in  Ae  case  efi  a  tasiant  fer  hb^  who  had  nadedet  for  years^ 
randeiiDg  rent  kadift-ytaAf,  it  reAieed  upon  hie  death  before 
the  dngr  ^»poiated  far  pi^flsant  tfiereof,  to  apportion  die- 
same  for  die  benefit  o£  hia  cepceseatolme  (a).    ^ 

These  ancieBt  lalea  howeMv  were  naried  by  the  statute 
>t  Geow  %  c.  xg,  a.  15^  by  which  it  waa  enacted  that  wbeie- 
any  tenant  for  life  should  happew  to  die  before  or  00=  the  day 
on  which,  any  rent  ahooM  be  reasrwd  er  naade  payaiUe^  upon 


(j^  1  Ver.-#S9y4V«».  3». 

(^)  Venuf  V.  Veme^  f  Ts*. 
4aft;  Si.  €L  AaibL  §83  A%4i- 
mgale  v«  LawtaUf  \  Bro.  C.  C. 
440;  &&xCox]L  i8s?AWitf 
▼.  Theed^  2  Bro.  C.  C.  343;. 
WMU  vw  HTitYr,  4  Vs&  ^4; 
S^&.6Ysfc  554;  a«i»Vtst 

5A4- 

(»>  UrilUamgkmm  m.  Qiw 
daig  Salk.  578 ;  Co.  Utt  303,  a. 


(a}  t  Stfond.  iti'j. 

(»)  C&.  Wll.  *g*,  B.;  to  fteir. 
B8^  a^;  SoMtkem  V.  BeUam^ 
1  P.  Wins.  178,  note;  ibid.  179. 

(k>  Co.  Liti.  V50,  9^y  3  Inst. 

604- 

(rf)  1  P,  Wnu-  I7§5.  ir  P. 
Wna.  5i09^  JVwru  v.  iktrrison^ 
3  Madd.  It,  368. 

(r>  9ta  .Aaiifr  v.  Jlsi*^a^  t  P« 
Wnsk  d93-;  Ambk  199% 
L  1.  4 
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nnyA^TjfijjB^f^t  l^a  which  detennined  on  the  deftih  ^  «ii:k 

di9«on  th^^^y  oo  which.tbe  same  shodld  .be>raMie  payabkv 
t^,;vhq|e,  oi}iC^^qre.«uch  dayj  f^  prop^ni^  ^of^sidb  reat^ 
acffQr^<jiqgtWithe.:MiA9  sach  tenant  for.  life  ^0uld>  hava  lived; 
of  the.last.yesiv  ojTMhac  tiaie  in  wbiah  the  aaid  ^vei^twa^ 
grf  ^ing,.||ue, .  ^^nd  froffi  tbia  at^tafte  we  d\m«e}(itha:4ia$tma 

^.^^BP5f 4^6*9?^^ *^^W!^^^ -^ ^*''^*  -•••        J-    *' 

^'^i^^f^  *J^9  fcf  J«*P*  WW  vaade  %» f^ioi^of  «he,phaiiabr\ 
PjTfip^r^j^  ^d.fippui  his  death  befora  the  rcni^  beiMm!aidtte«i 
the  occupying  tenant  paid  the  aame  to  thesucceediBgiiumnH 
ba9ts^e,afe<»it{)(s  of  the  former -were  held  eo^tled;  to*  fan 
aj^Qfftipmuent  4/*')«^     And   where   a  lease  waaMOnida  ^bgr^.a 
te;i4]^  i^  ^9  'Wd .  uppn  his  premature  death  the .  lepaeia  had 
p^id  the.. rfo^t  to  .the. person  entitled  in  rem^indefi  the -leaant 
I^^^v^g  waved  tbf  question  of  strict  jjght^  it  ivaavin<4ifcfi 
maiv^er  aonsideced  to  be  agpiinstconsGienoa  that  tfae^semw^ 
dejr-man*  should  retain  the  whole;  and  theiefore^  an  JKppmt*- 
tionmeat  was  decreed  between  the  exeontora  p(<the<dtec€>iaejb» 
tenant  ia  tail  aiid  him  (g).    And  it  seenoa  ihiS:  aanfei4Q^JMr. 
WP12I4  have  prevailed  if  the  actual  lessor .  had  lieentiaj<t4nfM 
in  ts^il  a(kr  possibility  of  issue  extinct^  a/ef^^.fioaif^ifQnaiiK< 
in  tail  ex,  provisione  viri,  or  a  tenant  fbi  yaaiB  detemiHHk^la « 
on  lives  |^A)*    And  it  may  be  noticed,  that  if  teniMlta  i»ndar 
leases,,  and  others  holding  merely  from  ye^r  to  year  should 
on  a  similar  event^  pay  their  rents  to  a  receiver,  apportion- ' 
m^nt  thereof  would  be  decreed  (»)• 

If  one  having  an  estate  for  life  with  a  power.. to  please, 
instead  of  executing  it  should  create  a  tenancy  at  will^  or. 
from  year  to  year,  and  the  rent  shopld  be  paid,  to  the  remain-^ 
der-man,-or  to  a  receiver,  from  a  .day  anterior  to  the  death  of 
the  tenant /or  life,  Jthe.samewould  be  apportionable(A) :  bat 

(/)  Hawkins  v.  Kelfyy  8  Ves.  C.  C.  659 ;  S.  C.  cited  8  Ves. 

308;    Ayndey    v.   Wardtwortk^  311. 

3  VeR.  &  B.  331.  :  (k)  Ciarkion  ▼•  Earl^  Scor- 
ia) Paget  V.  Gee,  AmbL  198 ;  borough^  rep.  l  Swaatot-  354,  a) 

S.  C.  rep.  3  Swanst.  694.  and  Ex  parte  Sn^k^  1  Swaalt 

,  (A)  Auibl.  199 ;  3  Swanst.  696.  337  ;  Synumi  v«  Symofu,  6  Msdd. 

(t)  Vernon  v.  Vernon^  a  Bro.  207. 


ii^Ae  tedk^2Mift»ey<ih  Btt<^h^b&d)e^  slM^uId  haVe  been  created 
l^^iriitM  <rf  a  pow6ri>the  same  woold  not  do  detenuitie  upon 
Ih*  ^Mitb'  of  > Ike  4«ii^r  v  -Mid  Ae  person  who  according  to 
DieiMeoed^MdyiAetttioned^  wanld  be  entitled  to  receivethe 
]^ntvi^)iefi<dtte|  would  be  jiislt6ed  in  retailing  die  whole  of 
itiyee  from  liability  to  apportiohmeht;  so  Ihat  if  the  lessor 
dtould  dte  i^'Ae*  afternoon  of  the  rent^ay,  the '  remainder- 
mani  OD  aoek>unt  of  the  contf nuance  of  the  lease,  would  be 
entitled  to  the  whole  rent  from  the  last  previous  day  of  pay- 
iti6At(/)/)whibtif  thelessoi^  should  live  until'  after  aun-'set^ 
but  should  die  before  midnight,  the  refmAindieb-tnan'WOiild 
be*  abaohitely  entidefd  thereto  (m;. 

And  it  is  presumed,  that,  even  in  cases  where  the  under- 
tenancy  infitct  determines  with  the  death  of  the  fessot,  from 
his  having  no  right  by  the  nature  of  his  estate  br  by  virtue 
of  a  powei^,  to  bind  the  person  in  remainder,  and  there  is  no 
voluntary  payment  of  the  rent  by  the  under-tenant,  the  repte- 
sentafirvds  of  the  lessor,  if  he  should  have  died  before  tiie 
rent  was  due,  may,  contrary  to  the  rule  which  prevailed  be- 
fore-the  Statute  (it),  compel  him  to  pay  a  proportional  part 
of  Che  same,  from  the  last  rent-day ;  but,  it  seems  obvious 
stilt,  that  the  remaiiider-man  cannot  compel  payment  of  rent 
frotti  a  period  prior  to  the  death  of  the  lessor  (o),  and  that  if 
he  '^yermil  the  under-tenant  to  remain  in  possession,  the 
latter 'wiH  hold  merelv  aa  tenant  at  suffersnce,  unless  some 
contra^  express  or  implied,  exist  between  them,  in  which 
case  hia  vights  will  of  course  vary  accordingly. 
,  It  appears,  however,  that  no  apportionment  will  be  made 
for  the  benefit  of  the  remainder-man  on  account  of  taxes, 
quit-rents,  or  other  charges,  become  due  after  the  death  of 
the  tenant  for  life  {p) ;  for  they  are  not  within  the  1 1  Geo.  2. 
c.  19,  a.  15. 
*  And,  as  apportionment  in  regard  to  time  is  to  be  consi- 


;  (I)  Earl  of  Sirqford  v.  Lady  (ii)  a  P.  VVms.  502. 

Wentwirth,    Free.    Cha.-  55/5  ;  (o)  Ibid. 

Lord  Rcfckingham  v.  Ff srice,  1  P.  (p)  Sutton  v.  Chaplin,  10  Ves. 

Wms*  177.  ^' 
(m)  iVbrrw  V.  £/iarri<off,  2  Madd. 

B.368.    . 
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dofed  aa  tutViog  bad  its  origin  in  tbe  Statute  jusi  mealioiied, 
vuittiti9B(?>  and  tbe  dividende  of  monef  in  the  taniB{rX 
which  beoome  due  at  fixed  periods  (s>  ate  not  appwtioii- 
%U^  (0>  «xpept»  it  seemSy  where  tbe  same  ate  applicaUe  to 
the  mainteoanee  of  infants  (ti).  or  of  married  women  living 
apart  from  their  husbands  («)» in  which  caaeai  as  they  eocw 
slitnte  tha  daily  anbaistance  of  tbe  individnals^  pecnbir 
fKfcmt  is  shown*  Whese  indeed  the  income^  ot  pfoperty  ia 
oonaiderad  to  become  dne  dt  Jk  in  diem  (y),  which  ie  dbe 
caae  wh^re  interest  is.  payable  for  the  forbearance  of  the 
paneipal  (2)^  as,  for  example,  the  interest  on  adebt  seemed 
by  a  mortg^e  (a),  or  on  money  dne  upon  bond  (b),  ^npf^" 
tioiiment^  it  aeerany  would  also  be  decreed. 

It  resaMM  only  to  be  ohaerred,  with  reference  to  the  snb^ 
jeota  i>£  oontribnlioa  and  apportionflsent,  Aat  this  court  wilt 
inleKfete  to  co«^>el  aa  aoooaiit  m  the  oasesv  mid  aocoedmg 
ta  the  pmciptoa  abom  explained* 

It  doc*  not  apfMMX  rei|iiiBite  to  extend  the  esamplea  of  fhia 
conrtfa  intesfereooe  to  compel  an  account  farther  dmn  by 
diverting  to  tfaoae  cases  of  trust  in  which*  il  will  afford  thia 
vpwim  of  rsbef ;  fas  it  may  be  genesaHy  femarked^  A9t 
whererer  this  comt,  in  consequence  of  acmdenl,  mietaks^ 
aurpcisej,  or  fraud,  oc  by  virtue  of  amy  contract^  decrees  aa 
account,  it  does  so  upon  the  gtosmd  timt  tbe  defeftdsnth 
oooacienoa  is  affected,  and  that  be  is  Aciefore  ^irtaaUy  er 
impliedly  i^  trustee  for  tbe  pkiatiff;  and  it  is  directed  upon 
such  principle  as  die  eqnitiea  of  the  partiee  seem  to  require, 
with  reference  ta  the  doctiioea  of  this  court  upon  the  various 

(j>  Webh  y^Ladji  SAqftesbury^  (x>  i  Sch.&  Lefr^ao^r 

11  Ves.  361.        '  (jf)  2  Ves.  673. 

(r>  Pcor/t^  V.  SmiiA,   3  Atk.  <z>  a  P,  Wws.  sf>3,l  3  Atk. 

260 ;  Sherrard  v,  Sherrardj 3  Atk.  a6i . 

503 ;  WiUon  v.  Harman^  3  Vez.  (a)  Edwards  ▼.  dnrnteu  Dtm- 

672  ;  Rashl^h  v%Afs«<cr»3Bro.  agtrofW9tPmd^9^.  Wflw.i7ii 

C.  C.  99.  ib.  176. 

(«)  3  Atk.  361 ;  3  Vqz.  673*  (i)  L^i^  y.  JoImm^  4  Vca 

(0  3  Bro.  C.  C.  101.  568 ;  Banner  ▼,  iowct  li3.  Vefc 

(tf)  Hay  V.  Palmer,  3  P.  Wms.  13^ 
601. 
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Bubjeota  to  which  they  relate,  and  to  whieh  we  have  ed^ 
▼etted  (e). 

With  regard  to  express  trusts,  it  has  bew  seen  above  that 
the  trustee  ought  strictly  to  pursue  the  tenor  thereof  without 
perverting  the  sane  directly  or  indirectly  to  hie  own  personal 
advantage  (d) ;  and  therefore,  upon  the  mere  fhet  of  the  rela« 
tion  which  subsists  between  him  and  his  eetitd  que  f rust,  this 
oourt  will  c6mpel  him  to  render  an  account.  Some  remarks 
have  been  already  made  upon  the  general  responalbiKty  of 
trustees,  aud  it  is  therefore  suffifsient  here  to  observe,  tlMit  it 
has  been  the  constant  habit  of  this  court  to  Charge  persons 
bearing  that  ch^tracter,  or  if  they  ahouM  have  died,  leaving 
assets,  their  representatives,  with  the  oense^^uences  of  a 
breach  of  trust  (e),  whether  they  derived  benefit  from  the  same 
or  not  (/),  subject  to  this  distinction,  that,  in  the  latter  oase, 
the  account  is  tfiken  upon  the  principle  of  remunerating  the 
c^lui  que  irmt  for  the  losi  which  he  is  sopposed  to  have 
aetuaHy  sustained,  aooording  to  the  average  result  of  ordinary 
transactions  <^;  whilst,  in  the  former  ease,  the  charge  is 
made  to  the  (btl  extent  of  the  profit  which  has  been  gained  (A), 
OP  of  that  whieh  might  have  been  made  of  the  property  if  dnly 
aMaaged(i).  And  it  may  be  noticed,  that  in  cases  of  thie 
kind  the  account  is  not  by  general  rule  confined  to  any 
penod  whatever  (A). 

Thevci  ie  one  species  of  implied  trustees,  however,  namely. 


(f)  See  the  authorities  referred 
to  in  the  former  paits  of  this 
work,  upon  the  subjects  m<^n- 
tioned  in  this  paragraph. 

{fi  7  Bro.  P.  C.  324. 

(«)  See  above,  p.  146.  It  may 
be  observed  that  this  court  will 
oonpel  a  aB|nsBtratoi  of  tithes, 
appointed  by  the  ecclesiastical 
^«ltH»  to  aQeeunty  9n  the  gronsd 
of  his  being  answerable  here  far 

^  W^e^^af  tru«lt,  Bmk  t.  %- 

(/)  1  Sch.  &  Lefr.  273  ;  and 
see  Scurfitld  v.  Houtea,  3  Bro. 


C.  C.  90;  Ifoni  Montfort  v. 
Cadogatiy  \'j  Ves.  485. 

(g)  Chambtirs  v.  MincMuy 
7  Ves.  1 80  ;  French  v.  Hohsonj 
9  Ves.  103  ;  Tebbs  v.  Carpcnttr^ 
1  Madd.  R.  290. 

(A)  Eat  parte  Wahim,  t  Ves. 
&  B.  414 }  5  Madd.  370. 

(t)  Forbes  v.  Ross^  a  Cox  R» 
Its;  fee  Mtormej^Qemmal  v» 
Brevet's  Compaef^  \  Mariv.495.; 
RocUfiy>  v«  ^hi/mA^  1  Bj^ss.  R« 
141 ;  Shephcti  vw  TgrngooO,, 
\  Turn.  &  KosBs  379. 

(fy  See  hale^  p^  550. 
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txecntore  ai)d,admini9trator8,  in  respect  of  whom  various  rela- 
tions ezisty  and  whose  duties,  arising  not  so  much,  from  the 
letter  of  aayinstniioent  as  from  Qstabliabed  practice*  ajeTery 
multifarioust  and  lead  to  numerous  applications  to  compel 
accounts ;  but|  as  the  rules  relating  to  them  are  intimately 
combined  with  the  doctrine  of  assets^  and  would  separately 
require  some  detail,  it  is  thought  expedient  to  cranider  them 
at  the  same  tinse.as  we  discuss  that  doctrine.    . 

The  Bubjeet  of  assets  is  one  of  very  great  extent  and  im- 
pm1aiioe,and  independently  of  its  being  closely  connected 
with  .that  of  account,  is  in  every  point  of  view  a  ground  of 
thiai  Goartfs  conoQirent  jurisdiction.  .  Although  a  penson's 
prqpentgr  im^y  >n  a  general  sense  be  termed  assets^  and  as 
aneh  be,  lia^  M>  the  just  claims  of  otbersi  it  is  not  with 
reference  to  specific  separate  demands  that  it  pis  tt8tta% 
ajppUed.  It  is  ordinarily  referred  to  the  property  oi  an  indi- 
vidual, as  applicable  to  general  purposes,  whether  the  party 
isir^pectof  whom  the  disposition  of  it  is  madei  be  living  or 
4eid ;  but  as,  if  ha  be  living,  the  same  is  distributed  either 
uader  ;deeds  containijAg .  specific  directiotps,  or  under  the  ge- 
peifl  laws  of  bankruptcy  or  ipsolvency,  it  is  unxisQeayaiy  haip 
to.'cocteod'  oar  inquiries  beyond  those  cases  jo  which  tb^  swe 
is  to  be  administered  after  the  death  of  the  owner.  And  for 
the  parpos^  of  defining  the  doctrines  of  Chanceiy  upon  this 
^iibject  it  .is  intended  to  consider  briefly  the  disposition 
wbiah  it  makes  where  the  property  is  placed  under  its 
management. 

In  equity,  as  well  as  at  law,,  the  simple-contract  debts  of  a 
deceased  person,  who  was  not  a  trader  within  the  meaning 
of  the  bankrupt  laws  at  the  time  of  his  death,  are  prima  facit 
payable  out  of  his  personal  estate  only  (/);  whilst  his  debts 
by  specialty  (m),  or  if  he  were  such  a  trader,  his  debts  by 
aimple  contract  also  (n),  are,  in  case  that  fund  sholild  be  in- 
sufficient for  the  satisfaction  of  them  {o\  likewise  payable  out 

(Q  SeePoofffv.lldMiB#,7VeB.  Hitckon    v.    Bennett,  4  Midd. 

S09 ;  4  Madd.  156*  180. 

.  (m)  3  P.  Wms.  367  ;  Ex  parte        (0)  1  Bro.  C.  C.  5s6/a  Bre. 

ilfor^oR,  5  VeR.  449-  C.  C.  263;  8  V«b.  135;  4  MliW. 

(«)  47  Geo.  3,  sess.  a,  c.  74;  156.  /  .  *  '        . 

Keene  v,  JhVcy,  3  Meriv.  436 ; 
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of  his  real  estate  (p),  except  such  as  may  be  copyhold  (^. 
So  far,  the  rules  in  both  jurisdictions  correspond ;  .and  it 
may  be  noticed;  as  there  are  several  kinds  of  spedalty  debts, 
that  they  are  paid  out  of  such  assets,  paid  accordwg  to- their 
legal  priority  {r)i  .,:•.,.. 

.  In  Chancery;  however,  a*  distinction  exists,  arisiog  out  of 
its  peculiar  doctrines  with  regard  to  property,  there  bemg  in 
its  contemplation  various  interests  therein  wbkh  are  not  i«k 
cognized  at  law,  and  which  therefore,  if  admisHSttned  at  all, 
must  be  administered  in  equity.  Hence  we  .derive,  what  are 
termed  equitable  assets,  as  distinguished  from  those  xU>ov^ 
mentioned.  Legal  assets,  however,  are  not  entirely  coftfined 
to  property  which  may  be  reached  at  law,  for  by  the'Statutf^ 
29  Chft.  2,  c.  3,  s.  10,  trust-«states  in  fee^simpde  piermitted.to 
descend  to  the  heir  are  made  legal  assets,  althoughxititfay 
be  necessary,  in  order  to  obtain  the  possession,  to  proiceed  fB 
a  court  of  equity.  ■ 

It  has  formerly  been  observed,  that  a  mere  equity.of  rch 
demption  is  not  liable  to  be  taken  in  execution  at  the  soit  of 
a  subject,  because  the  legal  estate  is  forfeited  («);  and  itiias 
been  decided  that  such  an  interest,  whether  on  a  mortgage 
of  lands  in  fee  (0>  or  on  a  mortgage  for  a  term,  if  it  be  of -the 


>  - 


(p)  See  Kinaston  v.    Clarke^  therefore  payable  witli  them  acr 

2  Atk.  204,  and  authorities  just  cording  to  date,  see  Joseph  v. 

cited.  Motty  Prec.  Cha.  79;  Morrice 

.  (g)  King  v.  Buddy  Park.  190;  v.  Bank  of  England^  Ca.  temp. 

8  Ves.  394;  and  see  Coombes  v.  Talb.  S17;  S.  C.  3  P.  Wins. 

Oibson,  1  Bro.  C.  C.  273.  40«f  note ;  3«Swanst,  573 ;  4  Bro. 

(r)    Ca«   temp.   Talb.    220;  P.  C.  287;    Abhis  v.  fFimtw, 

1  Sim.  &  See.  589.     With  re-  3  Swanst.  578,  note;    i   Ves. 

gard  to  a  decree  of  this  court  it  214;  Perry  v.  PheUpit  aq  Yet. 

may  not  be  irrelevant  to  observe  34* 

that.it   ranks  before   specialtj         (0  aVem.  6t;.2  Atk.  291  ; 

debts,  see  5tfar/e  v.  ifo^,  2  Vera.  Lyster  v.  DoUand^  i   Ves.  jun. 

^ ;  SearU  v.  Lone,  a  Vem.  88 ;  43*» 

Bishop  V.  Godfrey f  Prec.  Cba.         (0  Scadey  v.  Gaaer^  2  Vero. 

179 ;  Marfin  v.  Martin^  1  Vez.  61 ;  Plunket  v.  Pcman^  2  Atk. 

811^  and  that  it  is  of  equal  rank  290. 
with  judgments  at  law,  and  is 
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VfhxM  eOAUf  or  tbe  mortgagor  (u),  h  ^(|irifablo  lUi^dtt ;  al^ 
though^  whete  tb«  mortgage  ii  of  a  t>art  Oftly  of  the  filort4 
gBLgot^s  estate,  he  ha? ing  a  reversion  as  well  as  atl  ec^nity  of 
redemption^  the  former  interest  constitutes  legal  assets  (t). 
And  here  it  may  be  remarked,  that  if  a  crediiot,  before  a 
decree  for  administration,  should  obtain  a  judgment ;  erea  a 
mere  equity  of  redemfrfion,  he  having  power  to  redeem,  wodd 
as  to  him  be  considered  legal  assets  (y). 

If  the  deceased  should  hare  devised  his  real  estate  txpon 
trust  to  pay  his  debts  (t),  or  should  even  have  simply  devised 
the  same  to  his  heir  or  etecutor  for  that  pxrpOBe{d),  at 
should  have  created  a  charge  on  his  real  estate  for  the  pay-^ 
ment  thereof  (6),  or  it  having  been  previously  dmrged  with 
the  same,  he  should  have  devised  it  t<y  a  stranger  {c%  or  to 
his  heir<^,  such  property  would  constitute  equitable  assets. 
And  it  seems  that  this  doctrine  would  prevail  with  regard  U 
copyhold  as  well  as  to  freehold  estate  (e>  i  altho^h  tl  ap» 
pears  that  if  there  should  be  property  of  both  desctip&nm^ 
the  freehold  would  be  firat  applied  (/). 

Assets  then,  it  will  be  perceived,  are*  not  constitatedi  equi* 


^)  Case  df  the  creditoni  of 
Sir  C.  Cox,  3  P.  Wms.  341; 
Hartwell  v.  Chitters,  Ambl.  308 ; 
and  fi6S  Clay  ▼.  IV^d/As,  i  Barfi. 
4  Cwsw,  K.  B.  R.  37tf • 

{t)  2  Atk.  494;*  Tyndaie  V. 
Waire^  I  Jac.Rrfils. 

(jj)  Wokstoticfoft  V.  tmg^ 
t  Ca.  in  Cha.  ^i ;  SKarpe  v.  tiafl 
of  Scarbctouffi,  4  V'es.  538. 

(2)  Anon,  52  Ca«  in  Cha.  54  ; 
Leann  v.  0heiey,2Ati.  50;  r  ^ro. 

C.  C.  1.391  °- 

(a)  Lewin  v.  OMet/y  9  Atk. 
50  f  Silk  V.  Primg,  rep.  t  Rro; 
C.  C.  I38f  n. ;  S.  C.  Dick.  384 ; 
Newton  ▼.  Benntttf  1  Bro.  C.  C. 

(6)  X  Bro.  €•  C.  139,  n. ;  Pope 
▼.  Gvyity  8  Yes.  28,  and  note ; 


Shiphard  v.  Lutwidge^  8  Ves.  26. 
(c)  2  Atk.  293. 
((f)  JSa/^on  V.  Lindegreeny  2*fto. 

c.  c.  94. 

(e)  See  Coombes  v.  Gihi&Uy 
\  8ro.  C.  C.  i!73^  J^d^rill  v. 
Kentishy  z  ft^j-  C.  CI  t^  5  2SW 
V.  Weston^  2  Ves:  ^  Bea.  ^ ; 
Ronulds  ^.  FttthuKy  l  'turti.  & 
Rusfi.  418. 

(f)  GrmadUck  v.  SnntM,  2  Cot 

K^-  397-  It  ii  hardly  necessary 
€0  observe  that  wb«re  the  r^ty 
is  made  eijuitable  a^seCi;  tB« 
personalty  ia  n^veit&eb^  fimt 
appUed.  O'jBfrien^  tr.  LifrdhM^ 
qtdttj  ftidgew.  C.  C.  230 ;  tard 
Inchiquin  v.  freHck^  AmU.  33 ; 
1  Bit),  e.  C;  45S. 


table  by  beiiif;  recoTeiuble  in  co«rta  of  equity  only,  for  that 
ia  the  case  with  trust-estates;  neither  ai«  they  by  being 
capable  of  administiution  in  such  courts  alone,  for  that  is  the 
case  with  the  real  estate  of  a  trader  in  satisfaction  of  his 
simple-oontract  creditors;  but  they  must  consist  of  taett 
equitable  property. 

In  natuiiil  justice  and  conscience,  and  in  the  eontemfAation 
of  this  court,  all  debts  are  equal,  and  the  debtor  is  equally 
bound  ^  satisfy  them  all  {g\  and  hence  no  distinction  is 
made  here  in  the  administration  of  equitable  assets  between 
debts  by  simple  contract  and  those  by  specialty  (A);  but 
they  are  satisfied  pari  passu  without  regard  to  priority  (t).  It 
nust  be  obserred,  howerer,  (hat  estates  expressly  derised  for 
the  payment  of  debts,  whether  by  trust  or  otherwise,  are 
applicable  before  descended  estates  (A);  whilst  those  upon 
whidi  they  are  merely  charged  by  the  debtor  himself  (/),  or 
being  charged  by  another  are  adopted  as  his  own  (m},  are 
not  payable  thereout  until  the  persoikaky,  the  estates  so  de- 
vised for  such  payment,  and  the  descended  estates  (n),  baire 
been  applied  (o).  We  have,  under  the  head  of  fraud,  adverted 
to  the  subject  of  fraudulent  devises  which  faU  within  the 
statute  3  W.  &  M.  a  14  (p),  and  have  observed,,  that  the  case 
of  a  person  devising  or  charging  his  real  estate  with  the  pay- 
meat  of  his  debts  is  expressly  excepted  itom  its  operation, 
which  is  virtually,  like  the  rule  established  mUh  regard  to 


(^  Ca.  temp.  Tslh.  32o. 

(A)  I  Jac.  &  W.  45. 

(j)  t  Atk.  f94 ;  1  Bre.  C.  C. 
139, 140,  n. ;  and  see  Wckstm^ 
aoft  V.  LMijg:,  1  Ca.  in.  Cha.  31 ; 
j!non*  a  Ca.  in  Cha.  54. 

(Jt)  3ye8.ii8;  andaeeDoriss 
V.  Lewis^  a  Bro,  C.  C.  257; 
Mamning  v.  Spooner^  3  Vee.  114« 

(/)  Lawson  v.  HudsoUy  1  Bro. 
€•  C,  58;  Ancoiter  v,  Mayer ^ 
X  Bro.  C.  C.  454 ;  Twcddell  v. 
Tweddellf  s  Bro.  C.  C«  loi.  15a; 
3  Vea.  117;  Butler  v*  Buikr, 
5  Ves.  534. 


(m)  Earl  of  Oxford  v.  Lady 
Rodney,  14  Ves.  417. 

(fr>  1  Bra.  C.  C.  547 ;  8  Ves. 
104. 

(0)  Barthohmewv.  May, 1  Atk. 
487 ;  Lanoy  v.  Duke  of  Aikol, 
fi  Alk.  444;  Davki  v.  Topp, 
rep.  3  Bro.  C.  C.  259,  n. ;  i  Bro. 
C.  C.  527 ;  2  Bro.  C.  C  263  ; 
8  Yea.  125 ;  Bamewali  v.  Lord 
Cawdor^  3  Madd.  453;  a  P. 
Wmt.  644,  n.  Cos  £d« ;  2  Atk. 
489,  n.  Sand.  £d. 

(py  Made  pespetoal  by  the 
6  &  7  W.  3,  c.  14,  8.  a. 
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iradera  abdre  m^titiobsdy  a  parliaiB^nUry  approbafioiiof  ^ 
iodtfiM  of  4q«i«ahte  wmimip).  And  'altkoagk  the  Md 
atetd  of  mift  tndabled  k  by  that  afjatute  rehd^nd  Infak 
ftt  Hm  irirffldtlit  of  hia  ep9cialfej-debt8»  natrntbatandiiig  ll» 
4dien«(kHi  of  faia  heir  or  devisee;  yet,  it  ia  in  his  fkiwer 
to  pat  aU  his  creditors^  except  a«ch  as  hare  speoific  Kens 
mi  my  of  hia  rMtyp  who  miiy  thereby  maintaiti  their  pri- 
ority (§\  upon  an  e^nal  footing  (r) :  for^  aft  already  intiaiated, 
it  k  hold  that  a  provision  by  will,  e£feetaal(f)  in  law  oi* 
oqdky  Csr  the  payment  of  creditdra,  ia  not  ftaadalent(0 
witiiin  Hm  intent  of  the  statate(if). 

In  making  the  above  remarks,  ithaa  been  artimmad  that  the 
naate  of  the  deeeaaed  person  are  applicable  aeoordamg  to  the 
nanal  ted  m^oral  order  ih  which  tbey  are  adaainialered  at 
law :  b«t  this  is  liable  to  variation,  in  aolne  i<Mtnnoea»  Aoa 
the  diapoaitton  of  thia  court  to  oarry  into  fwH  affect  its 
eqnitaUe  principlea  of  distribotion  ;  and  in  others,  in  oenas 
qnenoe  of  certain  dbctrinea  of  this  coart,  termed  the  ilomiwm 
<^  iBonatatioBy  conversion  and  election* 

The  irat  asnasple  of  the  fbrmer  kind  ariaes  where  the 
arisali  an  partly  legal  and  partly  eqoitaUe,  ami  a  anperior 
crediftDr  haa  be^  partially  paid  ovt  of  the  lejeal  aaseta ;  ia 
which  caae,  tiiia  court,  in  applying  the  eqaitaUe  aasam»  w{l 
poatpone  him  nntil  an  equality  in  satisfitction  has  been  made 
thereont  io  die  inferior  creditors  (jr). 

The  other  example  of  the  former  kind  arises  where  a  so* 
perior .  creditor  has  two  funds  liable  to  his  claim*  and  an 
inferior  creditor  has  but  one,  and  the  superior  <»editor  ob- 
tains satiafiiu^n  out  of  the  primary  fund :  for,  in  such  a  case 
this  court  in  administering  the  assets,  if  the  last^nentioDed 
fund  be  not  of  suftcient  value  for  the.  payment  theretot  of 
both  (ihe  debts*  will,  npon  its  equitable  principlea,  satisfy  the 
inferior  craditor  out  of  the  auperior  fund,  to  die  aaient  to 

\f)  1  Bro.  C.  C.  139.  n.  <0  7  Vss^  323. 

^)  3  Alk.  V^  xWakMiMicT^fi  (s)  3  W.  dc  M.  c.  14. 

T.  IiOi^»  1  Ca.  hi  Cha.  aa.  (x)  Ca.  temp,  tatb^  sso ;  and 

(r)  a  Vsa. seo;  1  Sio.  C.  C.  see  a  P.  Wms.  416 ;  3  P.  Wmi. 

3ifi;  laVm.  154.  3^;  bat  see  Car  %»€muiit»t«f 

{t)  Jf f^Asf  ▼•  Aadtai  a  Bro.  Bmrimgtom,  i  P.Wma.aat. 
C.C.  614. 


wbichthe  superior  creditor  i&ight  hM»ooiiieiipott''ift,Aiid 
to  which  therefore  the  infericMr  oMditor-wQiiM  «>lher«rtte/ 
by  the  means  aUuded  to,  he  defei^ted  of  his  righfe"  to  aatilk ' 
fi»Qtion(y).  And  a  similar  rule  for  miffshalhsg' the^ assets^ - 
as  it  is  technicfa^y  termed,of  a  party  deceased,  pre^mh  -be-.* 
tweeu  other  deso^ptioDS'  qf -persous  tpwhioh..  ive'sitall  pve^  ^ 
seotly  advert.    .  ♦■  ♦  ^  *    ,  -^  *v 

The  docti:iiie  of  es^on^ration  implies^die  abiKtp^f  a  testator  i 
to  invert  the  order  ia  which,  tber  diflbreat  parts. (tf  lMi;iAtate  ' 
shall  be  disposed  of  in  the  liqnidalioii  of  Ub  debla. . .  As  the  * 
most  usual  instance,  we  may.  speaifioaUy  adf  ert  to4tbe:hiDad  * 
case  in.  which  (he  per«oual  estate  is  rdiev^-frem  -the  ei«ple- 
coQtr^ct  debts  at  ibe  ^penae  of  the  real  (t)«  Thitf  nsay  be  cbNie  t 
not  only  by  express  words,  but  even  by  a  clear  manifealalioiifr' 
of  intent  (a).    It  n^ist,  however,  in  general  (A),4L|ipear*tbat  • 
the  testator  Resigned  not  merely  to  subject  his  realty  to  toxok  * 
debts  (c),  but  to  discharge  his  peraoQaltytherefroii^.^>i   Aod^ 


(*)  Sagitaiy  v.  Hyde^  i  Vern. 
455 ;  fVUUon  V.  Fieldiitg^  3  Vern. 
763  ;  Ca.  temp.  Talb.  54 ;  a  Atk. 
436.  •  446 ;  Lacam  v.  Mcrtins, 
fi  Vezk  -512  r  Ainbl.  615 ;  Feu- 
kmiet  'vrFdittnantj  Dfck.  253 ; 
Aldrkh  V.  Cooper^  8  Ves.  a8«.; 
Trtmrnrr  j^)  A3^9  9  Ves;  309. 

(^)  1  Meriv.  aso. 

(a)  See  on  this  point  Stapkton 
V.  CbAi^  Ca..temp-.Talb.  303; 
ft.  Atk. .  635  ;  Aiiorneti-Gcwral. 
y.Dovmngy  Ambl.  571;  iVebb, 
V.  Jpw,  I  Cox  R.  345  ;  1  Bro. 
C.  C.  4i53;  Astley  y.  Earl  of 
TahkerviUe,  3  Bro.  C;  C.  545 ; 
Hamikon  v.  fVorley^  4  Bro.  C.  C. 
199 ;  S.  C.  2  Ves.  jun.  63 ;  Bur- 
ton V.  KnowHon^  3  Ves.  107. 
Bmmmel  v.  Prothero,  3 Ves.  111; 
Reade  v.LUchfiM,  3  Ves/475; 

4  Ves.  ^3 ;  Hartley  vrHurle, 

5  V.es.  540 ;  Brydges  v.  Phillips, 


6  V08.  $67^ '7  Ves,.  141^^,8  Vfs. 
305.  834 ;   tVatsQn  V,  Bnckwood. 

9  Ves.  447;   Hancox  v.  'Jhbey, 

II   Ves.    179;    Tou'er  v.   frorr/ 

i^ow,  18  Ves.  132;  3  l^h".  & 

liefr;   544;   Aldfidge   v.    iorrf 

WaUbouH,  1  Ball^  B/3t3s 

Boo<&  V.  Bbmdeilt  1  Meriv.  193 ; 

I  Swanst.3&8  .Grxne  \..Grtme9 
4  Madd...i48i  J)ti9oii  v.  Daw^pn^ 
3  Sim*  &  Sttt.  337 ;  1  Sun?*  B.  85,  , 

(6)    See  ■  Spurway    v«    ^/^;t» 
9  Ves.  483 ;  Hancox  v.  Abbey, 

II  Ves.  179. 

(c)  Manning  v.  Spooner,  3  Ves.  _ 
114;  8  Ves.  304;  9  Ves.  454; 
3  Madd.  456. 

(d)  Walker  v.  Jatkson,  3  All. 
634;  3  Atk:  901;  Samwelt  .v. 
Wake,  I  Bro.  C.C  144;  i  Bro. 
C.  C.  460;  3  Bro.  C.  C.  Co; 
Lord  Inchiquin  v.-Frcnch^  \  Cox 
R.     1  ;    '8.    G.     Ambl.     33; 

M    M 


530  CONCURRENT   JVBUDICTION  :  [BflUOk  3. 

tliasavie  dodi^ioe  applies  in  other  cMes*  es  foi  extmple, 
wt(ere  there  %re  r^  eetatee.  (Wviaed,  and  deeoeiided,  ud  the 
testa^r  was  indebted  by  specialty  (e).  And  il  Bans*  be  ob- 
servedL  that  if  tjbe  secondary  food  vhich  is  substituted 
for  the  pounary,  be  insufficiest  for  tike  saJas&etioia  of  the 
debU  to  which  it  is  cqppiopriated>  the  stuplaa  Tahie  of  the 
primary  fund  beyond  the  amount  of  the  secondary  wiU 
stiU  be  api^eahke  to  the  paysient  of  the  debts  ;  for  what- 
ever i^gukatiouft  the  testator  m&y  make  belwe^it  those  on 
whom  he  cooieia  his  bounty^  as  to  the  order  in  which 
his  assete  dbaU  be  administered  in  the  liquidatioa  of  hia 
debts,  he  cannot  theieby  defeat  his  creditors  (/X  <^  ^^ 
pose  of  hisi  estBl»  in  a  manner  inconsistenl  with,  justice' 
towards  theea(g>. 

The  docteine  of  conversiooi  to  which  we  haxre  already  cum 
sorily  adverted^  ia  foanded  upon  the  maitm  that  what  is  pre* 
perly  and  sufficiently  directed  to.  be  done  is  ia  equity  cod* 
sidered  as  done  (h).  By  virtue  of  it  one  may  impress  upon 
hia  money  the  character  of  land,  and  upon  his  land  that  of 
money,  in  so  effectual  a  manner  that  the  property  will 
thenceforth  in  this  court  be  treated  as  of  that  description  inta 
which  it  is  directed  to  be  converted  (t).    The  question  wUdi 


Grm^  V.  Mnmeikwrpe^  3  Ves* 
103 ;  Tait  v.  L^rd  Nortkmck, 
4  Ves.  816;  11  Ves.  186; 
Tower  v.  Lord  Rous,  28  Yes. 
133 ;  Fiizgeraid  r.  FUid^  1  Riias» 
B.  438  ;  Rkodis  ▼•  Ritdge^  1  Sim. 

R.79- 
(e)  See  ilforrow  V.  BttfA,  1  Cos 

R.    185;    Manning  ▼•  Spoonerf 

3  Ves.  114;  BameweU  ▼•  Lord 

Cawdor^  3  Madd.  453. 

(/)  s  Atk.  634 ;  3  Atk.  303  ; 
Ca,  temp.  Talb.  308 ;  t  Cox  R. 
346;  Manning  v.  Spooner^  sVes. 
114. 

(g)  1  Atk.  406;  3  Ves.  ii9;_ 
and  see  Turner  v.  Turner^  i  Jac. 
&W.39. 


.  {h)  a  Atk.  356 ;  aod  see 

P-96* 
(t)  1  P.Wmswgo;  AmbL^dff 

1  Bro.  C.  C.  499 ;  5  V«s*  39^5 
13  Ves.  33^  As  examples  of 
mooej  thus  eqeitablj  conceited 
inio  land,  see  Lechmerm  ▼.  Bad 
of  CarUile^  3  P.  Wmsi.  Sii; 
Bidiuiph  ▼«  Biddulpk,  1%  Vet. 
161 ;  Boms  nc  Earl  rf  Skftm* 
hajf  5  Bro.  F.  C.  369;  Cwr 
▼.  Eitkont  Dick.  796;  Xeeiis  n 
Duke  ofDevfmMre,  3  Bra^  C«& 
289 ;  RuUmf  ▼.  Muient  ^Y^^ 
jon.  301;  3  Ves.  joa.  ^^\ 
Thornton  y«  hemU^  loVes.  legi 
Earl  of  Stair  v.  MacgUiy  1  Dow 
P.    C.    34   (N.  S.);    of   Iind 


p.  ^K  Ob.  5.]  AecouKT.  ggi 

iD68t  ir^qtieDtty  arid  ^ifnadty  eccYira  in  cflfiet  Of  thk  kind 
l§,  #lk«flMhr  tlf^  MW  cKfthtcfi^  b^  defitxM^ely  or  imperMreiy 
fixed  upon  the  property y  or  in  oth^difdnidret^chhi6al  word^^ 
tMrdibcft  the  aamofe*  b^  eoiiV^rted  6Ut  dndout  (k).  But  before  we 
advert  t6  the  s<^(itiah  Of  Adt  qii^irtioii  it  i»hodd  be  obsrerved^ 
ffifat  fhi!  appiiesLtiott  of  t&i»  do^il^  Itf  tndde  atmost  ^xdir« 
fiStdy  tipotr  ^ill^,  tnA  thai  i«  Itil!  b«  ^dffid^dt  lor  o/ur  general 
{itirpose  to  ffeat  briefly  in  Qfk  fhac^  of  the  doctrine  in 
ttikfkfh  tb  ^tfth  instj^anMnt*  ohiy ;  aMiough  if  is  apparent 
that  a  testator's  affairs  may  be  complicated  in  consequence  of 
i^tritteti  direlcfiocts  td  a;  riMilar  dffect  hdving  been  autlvorited 
by  bimin  others  of  adifleftetat  nature. 

llie  question  of  cotovet^ion  i^  deteniiined  according  to 
ihe  intention  of  the  testatof  (/)  which,  it  it  be  not  expressly 
mentioned,  must  of  course  be  derived  frotn  the'  genersd 
effect  of  his  will,  tf  the  property  devised  be  real,  and 
directed  to  be  converted  for  the  general  purposes  of  the  will, 
tfs,  for  Histance,  to  form  with  the  personalty,  a  common 
fiiild  (rny,  or  for  afl  the  purposes  of  the  will,  although  it  shouldf 
Imppen  tbnt  some  of  thefnfail  (n),  it  will  be  considered  an  ab« 
eoMe  eonve^otf,  wfaildt,  if  the'  purposeabe  merely  specific, 
lia'  ta  pay  the'  testatof's  debfc,  legacies,  or  other  charges  (o),> 
tShe  property  beyond  what  lA  sijrfficient  to  satisiy  the  sante 
^itl  be  held  to  femaih  it)f  ins  origiiftafi  si!ate(p);  and,  if  they 


into  money,  see  Kirkman  v. 
MUe9^  13  Ves.  338;  Hewitt 
V.  Wright^  1  Bro.  C.  C.  86; 
ChUty  v«  Parker^  2  Ves.'  juii. 
271 ;  Askby  v.  Palmer^  1  Meriv. 
396 ;  Johnmm  v.  Legard^  i  Turiu 
&  Ruas.  281. 

(A)  2  Ves.  jum  184.;  5  Ves- 
397  ;  Githi  V.  Ougiefy  12  Ves. 
413;  Walker  v.  Shorct  19*  Ves. 

(f)  This  will  appear  from  the 
general  tenor  of  the  cases  re* 
ferred  to. 

(«)  Fletcher  v.  Ashburner^ 
1  Bro.  C.  C.  497 ;  and  see  Mai* 


lobar  V.  Mattabai^i  Ca.  temp. 
Talb.  79;  Durour  v.  Atottciat^ 
1  Vez.  320 ;  Ttanagctn  v.  Ttana^ 
garif  cited!  I  Bro.  C.  C.  498;  and 
500;  2   Vei.  jurt.  268;  Browh 

V-  iUggf  7  ^^-  ^79;  f^ri^nt 
V.  Wright,  16  Ves*.  188;  'Amp^' 
leit  V.  Pai^ke,  X  SrtH.  R.  275. 

(11)  16  Ves.  191';  s^KenneU 
V.  Abbott,  4  V^.  802. 

(0)  Itdlliday  V.  Budifoii,  3  Ve«. 
210;  Sheddofi  ^.  Goodrich,  SV^. 
481  ;  Hooper  v.  Goodwin,  18  Ves. 
156;  Hill  V.  Cock,  I  Ves!  & 
B.  173. 

(;»)  16  Ves.  191. 
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■hoald  wholly  or  partiaily  fail  (g),  the  property  will  be  r^ 
garded  as  if  no  conversion^  or  only  a  partial  conreraion 
thereof  (r),  had  been  made  (t). 

It  may  be  useful  here  to  refer  to  the  case  of  a  deceased 
person  being  himself  entitled  to  property  directed  to  be  con- 
yerted  oti^  and  out,  and  to  the  character  in  which  it  is  to  be 
received  by  his  representatives,  in  case  he  should  not  him* 
self  have  decided  in  what  shape  it  is  to  be  treated  by  them. 
If  he  should  hot  have  done  any  act  (t)  to  raise  an  inference 


(q)  WaUamt  v.  Coodr,  loVes. 
500 ;  1ft  Yes.  416 ;  1  Ves.  &  B. 
174 ;  Qihhi  V.  BMm»€jf^  s  Ves.  & 
B.  fig4;  and  see  Johnson  v. 
Legard,  i  Turn.  &  Russ,  s8i. 

(r)  7  Ves.  435;  and  see  Jck" 
rojfd  V.  SmUkson^  2  Bro.  C.  C, 
503 ;  Jones  v.  Mitchellf  1  Sim. 
Sc  Stu.  figo. 

(«)  It  is  hardly  necessary,  per- 
bspSy  to  observe^  that  where 
money  has  been  expressly  directed 
to  be  laid  out  in  land,  a  party 
who  would  be  absolutely  entitled 
to  the  same  if  it  had  been  pur- 
chased accordingly,  may,  through 
the  medium  of  this  court  obtain 
payment  of  the  money,  see  SeeUy 
V.  Jago,  1  P.  Wms.  389 ;  and  it 
seems  material  to  remark,  that 
where  the  lands  have  been  di- 
rected, when  purdiased,  to  be 
limited  in  tail,  thb  court  has 
long  been  accustomed  to  direct 
payment  of  the  money  to  the 
person  or  persons  who  at  the 
time  would  be  able,  if  the  money 
were  actually  laid  out,  to  bar  the 
same  by  fine  or  recovery ;  (as  to 
an  infant,  see  i  P.  Wms.  90  ;  as 
to  a  feme  cwerUy  where  stie  is 
the  party  entitled,  see  Binford  v. 
Bawden,  1  Ves.jun. 51 2 ;  or,  where 


she  has  merely  an  inchoate  right 
to  dower,  see  3  P.  Wms.  14, 
note;  1  Ves.  176;  a  Atk.  453: 
as  to  fine,  see  Benson  v.  Benson^ 
I  P.  Wms.  130;  Short  r.  Wood, 
1  P.  Wms.  470;  s  P. Wms.  173; 
3  Ves.  587;  s  Atk.  453,  454; 
3  Atk.  447 ;  s  Bro.  C.  C.  160; 
5  Ves.  1 1 ;  as  to  recovery,  which 
it  is  observable  cannot,  like  a  fine, 
be  suffered  during  vacation,  see 
1  P.  Wms.  471^  485 ;  Ca.  temp. 
Talb.  37s ;  1  Vez.  176 ;  s  Bro. 
C.  C.  160;)  and  that  sommaiy 
jurisdiction  upon  petition  has 
been  conferred  by  the  39  &  40 
6.  3,  c.  56,  and  that  it  exerdies 
the  same  where  the  petitioners 
right  is  clear  and  indisputable, 
see  Ex  forte  Sterne^  6  Ves.  156^ 
on  principles  which  are  explained 
in  the  following  cases,  Lowton  v. 
Lowtonf  5  Ves.  is,  note;  JEr 
parte  Bennet,  6  Ves.  116;  JEr 
parte  Hodges,  6Ves,576 ;  Ex  parte 
Frith,  8  Ves.  609. 

(f)  That  he  may  take  it  him- 
self in  the  shape  of  land  or  of 
money,  see  19  Ves.  399;  and 
see  Seeky  v.  Jago,  1  P.  Wms. 
389;  1  Vez.  176;  and  may  dis- 
pose of  it  accordingly,  see  8  Ves. 
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of  intention  in  that  respect  (u),  it  will  be  regarded  as  of  that 
nature  into  wbicb  it  was  directed  to  be  converted  (x).  His 
having  taken  possession  of  it  would  be  considered  a  conclu- 
sive act(y),  and,  he  having  in  himself  both  his  real  and  per- 
sonal representatives,  it  would  pass  in  the  absence  of  express 
intention  in  the  shape  in  which  it  might  happen  to  be  at 
the  time  of  his  death,  to  the  corresponding  representative  (z). 
It  was  indeed  once  decided  that  it  should  in  all  cases  go  in 
^is  manner  (a).  Such  determinatioui  however,  having  been 
considered  inconsistent  with  equity,  as  making  the  benefit 
depend  upon  chance,  its  application,  with  the  exception 
alluded  to,  has  been  denied  (6).  But,  wherever  a  conversion 
in  the  contemplation  of  this  court  has  taken  place,  the  onus 
pf  showing  that  the  property  ought  to  pass  under  a  different 
denomination,  by  proving  an  act  in  the  donee  indicating  his 
intention  to  that  effect,  lies  on  the  party  who  claims  it  in 
its  original  state  (c). 

The  doctrine  of  election  applies  where  one  takes  upon 
himself  to  dispose  of  the  actual  or  anticipated  property  of 
another,  giving  him  at  the  same  time  a  benefit  in  lieu 
thereof  (J).  We  have  already  seen  that  a  debt  or  portion 
may  be  satisfied  by  a  legacy,  and  that  one  legacy  may  be 
substituted  for  another  (e);  but  this  doctrine  goes  beyond 


(u)  Triquei  v.  Thornton^  I  dVes. 

345« 

(x)  BrUtow  V*  Wardef  2  Ves. 
Jan.  336 ;  5  Ves.  303 ;  Wheldak 
V.  Partridge^  5  Ves.  388 ;  Van 
V.  Bametty  19  Ves.  102 ;  Drink' 
water  v.  Comber  2  Sim.  &  Sta. 

3*7. 

{y)  7  Ves.  235 ;  and  see  Rash' 

ley  V.  Masters^  1  Ves.  jan.  201. 

(z)  8  Ves.  235 ;  Banks  v.  Scott, 
5  Madd.  493  ;  Wright  v.  Rose^ 
9  Sim.  &  Sta.  323 ;  and  see 
Puiteney  v.  DarUngion,  l  Bro. 
C«  C.  223,  and  the  authorities 
therein  cited. 

(a)  Walker  v.  Denne,  2  Ves. 
jon.  170. 


(5)  See  8  Ves.  235;  and  see 
Biddulph  V.  Biddulphy  12  Ves. 
161 ;  and  Kirkman  v.  Miles ^ 
13  Ves.  338.  An  infant,  it  may 
be  observed,  cannot  by  any  act 
change  the  character  of  the  pro- 
perty, 1  P.  Wms.  389;  Aiiibl. 
242;  2  Bro.  C.  C.  57;  11  Ves. 
278;  *i9Ves.  109, 

(c)  2  Meriv.  531. 

(d)  See  1  Ves.  jun.  523 ;  and 
see  Macnamara  v.  Jtmes^ '  1  Bro. 
C.  C.  481 ;  Finch  v.  Finch, 
4  Bro.  C.  C.  38 ;  Pole  v.  Lord 
SomerSf  6  Ves.  309. 

(€)  See  above,    p.   114,    and 

120. 
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thftt  Qf  Wtif^9tioi||  iimm9<^  99  A^  tdfrtftt^f  t^ke^  «pm  biQIr 
l^f  to  4i9po«0  of  Ae  4^14  or  ftertip^ ;  wd  di^pm  from  wbilir 
tntioD,  b^^aii^e  Urn  ^\^\\m  rai^eA  by  it  is  9i>t  wbetkcf  Ihe 
Ug^ifie  sh^  r^c^eiv^  q^e  of  two  l>9D#fit9  0oaf(9ife4  by  tbt 
t^at^tor,  but  whetb«ri  for  tba  guM^  of  vbat  14  bert(m«4  by  tba 
wiU,b«  sball  ralif^q^iBh  thi^  epjoypfptpf  wbatbf  i»  PLlfolrfy  eor 
titled  tp ;  ind^  it  19  distingniAbs^ble  fir^o^  tbo9Q  instAnow^  %«d 
ffpi^  $41  othem  iri  wbi^  a  leg^tf^  oir  deYiMQ  derive  bia  ngbt 
tP  ppe  of  two  gifts  tbrpugb  tb«  madium  pf  cap^tfu«tioD,  by 
tha  GUfcufpstan^  qf  his  h^mg  bims^f  aetiva  in  tb^  dater^ 

miration  (e)«    * 

This  dpptrine  springs  froia  ^ipmsed  or  presiimaj  vtr 
t9n((/X  fM  appt^ent  from  tb#  instrummt  itaalf(f)^  wA 
pxeyails  up^^  tba  priqcipla  of  jusliioai  tbfit  up  p^nsso^  oogbt  to 
ba  allow^dt  by  iupwsistent  olaims,  tba  one  indspendenl^  tod 
tbe  otbar  by  vivtue  of  an  iostrumant  to  insist  tbat  it  is  afibof 
tual|  with  the  view  of  establishing  the  one,  and  that  it  is  iov 
yalid  for  tbe  pmposa  of  maintaiaiQg  the  other;  of,  in  the 
more  common  pbra^aology,  to  olaij»  under  and  against  the 
san^e  (A). 

This  doctrine  applies  to  every  specicA  of  instrument  (t); 
bc|t  it  adopts  of  sufficient  eh;icidatioB|  according  to  oar  general 
design^  by  reference  to.  the.  cases  upon  witts,  ^ich  indeed  foms 
by  far  its  most  important  branch.  Il  is  in  its  own  nature  a  sab- 
ject  of  the  concurrent  jurisdiction;  but  whilst  the  courts  of 
common  law  are  seldom  called  to  adjudicate  upon  it,  exo^t 
where  the  alternative  is  very  distinct,  or  the  question  is 
merely  whether  he  is  not  to  be  copefidered  as  having  already 
made  his  decision,  the  aid  of  this  court  is  in  most  instanQe^ 
required  to  put  the  party  to  his  election:  and  from  the 
exerci8.e  of  such  an  aythority  it  is  obvious  that  great  advanr 

(e)  See  Baugh  v.  Read,  1  V^  If^ihoM  Vf  MowU^  3  Vss>  Y91  > 

jun.  257;  13  Vea.  933.  WoU^  v,  Ttmner^  5  Y^  ai9; 

(/)  1  Vea.  jun.  557  5  13  Ves.  Blain^  v.  BoUtmd,  ^  Ves-  BIS  i 

291 ;  18  Ves.  4^.  49;  «  Sch,  &  qYcs,  633}  i3Ve^  tSQ;  ;  Bljgh 

Lefn  267.  P.  C.  1)3 ;  a  3im.  &  Sj^a.  19& 

(g)  See  SlraftOM  v.  9c9i,  iV^.  (£)  Sfa  s  Soh.  4§  l^^  aM« 

jun.  285.  450 ;  Green  v.  Gre^  }g^  Ysfti 

(h)  2  Atk.  629 ;  1  Ves.  jun.  66$ ;  S.  C,  a  Itfer^v.  ^. 
523;    2   Ves.   jun.   372.   6cfi; 


p.  t.  Ch.  5.]  ACCOUNT.  535 

tage  may  be  ofteatimeB  derired,  particularly  where  an  onus** 
ftkm  to  elect  would  interfere  widi  die  adminiBtration  of  a 
testator^s  estate  (A). 

The  inducement  to  this  court  to  compel  die  election  may 
^rhaps  be  stated  to  be  the  eqaai  justice  which  it  is  enabled 
thereby  to  administer,  by  disposing  of  the  property  abandoned 
by  an  election  to  take  under  the  will(/),  or  the  compensation 
which  it  sometimes  decrees  to  the  disappointed  legatees  or 
devisees,  where  the  election  is  made  to  take  against  it  (m). 

Tlie  instance  in  which  the  intetit  of  the  testator  may  be, 
except  by  express  words^  most  palpably  manifested,  is  of 
course  that  in  which  he  affects  to  dispose  of  another  person's 
estate,  giving  him.  property  in  lieu  thereof  (ti).  And  another 
analogous  oase>  is  where  one  has  an  actual  or  an  inchoate 
legal  title  in  derogation  of  the  estate  of  another^  as  a  charge 
or  an  encumbrance  thereupon  (o),  or  a  prospective  right  of 
dower  (j))^  and  the  latter  takes  upon  himself  to  dispose  of 


(il)  See  a  Vto.  14 ;  9  Sch.  & 
Lefr.  450 ;  and  see  Strtatjield  v. 
Sireatftdd,  Ca.  temp.  Talb.  if  6 ; 
S.  C.  also  rep.  1  Swaast  447,  n.  i 
I  SwaoBt  41 3)  and  note. 

(/)  fi  Sch.  &  Lefr.  266; 
1  Swanst.  433.  As  an  example 
of  electioa  to  take  under  the 
instrument,  see  Tibbiis  t<  Tibhits^ 
19  V«8.  656 ;  S.  C.  2  Meriv. 
96,  n. ;  and  see  3  Meriv.  99. 

(«)  See  Sireaifidd  v.  Streat^ 
fieU^  Ca.  temp.  Talb.  76 ;  also 
rep.  1  Swanst  447,  n. ;  2  Bro. 
C.  C.  603 ;  s  Ves.  jun.  560  ; 
16  Ves.  49 ;  9  Ves.  be  B.  190, 
igi ;  1  Bligb,  P.  C.  fi5 ;  Greiton 
Y.  HiH^ward,  1  Swanst.  409. 

(if)  Noys  V.  Mordmtntf  2  Vem. 
581 ;  NetDtkan  v.  Newman^  i  Bro. 
C.  C.  1S6 ;  Lewis  V.  Kingy^  Bro. 
C*  C.  600 ;  Fineh  v.  Finch^ 
4  Bro.  C.  C.  38;  11  Ves.  jun. 
372  ;  Whistler  v.  Webster ^  2  Ves. 


jun.  367;  Wilson  v.  Lord  J. 
Towmhendf  s  Ves.  jun.  693 ; 
Rutter  V.  Maclean^  4  Ves.  531 ; 
and  see  S.  C.  2  Ves.  jun.  673 ; 
10  Ves.  609.  616;  Lord  Ran- 
clifs  V.  ParkynSf  6  Dow  P.  C. 
149;  Stratford  v.  PoweUy  t  Ball 
&  B.  1  ;  Gretton  T.  Hayxaard^ 
1  Swanst.  409;  Blommart  ▼. 
Player^  2  Sim.  &  Stu.  597  ;  At- 
tomty^General  v.  Earl  of  Lons^ 
dalfy  1  Sim.  R.  105;  and  see 
Morgan  v.  Edtvards,  1  Dow 
P.  C.  104)  104»  (N«  S.) 

(o)  1  Ves.  jun.  523  ;  Blake  v. 
Bunbury,  4  Bro.  C.  C.  21 ;  S.  C. 

1  Ves.  jun.  514. 

(p)  Lawrence    v.    Lawrence^ 

2  Vem.  365;  S.  C.  2  Freem. 
S34 ;  I  £q.  Ca.  Abr.  2 1 8 ;  3  Bro. 
P.  C.  483 ;  Wake  v.  Wake^  3  Bro. 
C.  C.  265;  S.  C.  1  Ves.  jun. 
335 ;  3  Scb.  &  Lefr.  450 ;  Lord 
Dorchester  v.  Earl  of  Effingham, 
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the  whole  property,  giring  to  the  persoQ  6o  partially  interested 
therein  a  benefit  in  lieu  of  his  or  her  claim*  And  a  furthei 
example  of  the  application  of  this  doctrine  is  where  the  party 
put  to  his  election  had  no  previous  right  or  title,  but  has 
acquired  it  by  the  default  and  contrary  tothtf  design  of  the 
testator ;  as,  where  he  intended  to  give  his  real  estate  away 
from  his  heir,  bequeathing  to  him  personal  property  in  lieu 
thereof,  and  the  devise  turns  out  to  be  ineffectual  (9). 

But  it  is  to  be  observed  that  although,  in  the  first  of  these 
instances,  the  intent  to  put  the  donee  to  his  election  is  from 
the  nature  of  the  dispositions  apparent,  it  may  not  be  so  in 
the  two  last :  and  therefore  in  the  case  of  the  widow,  the  in- 
tention of  the  testator  to  that  effect  must  be  positively  ex- 
pressed, or  the  gift  to  her  must  be  so  inconsistent  with  her 
right  as  to  render  it  unequivocal  (r);  and  in  that  of  the  heir, 
although  if  the  testator  were  to  confer  upon  him  tlie  benefit 


Coop.  R.  319 ;  Chalmers  v.  Storil, 

3  Ves.  &  B.  fifia  ;  MiaUy,  Brmn^ 

4  Madd.  119;  Butcher  v.  Kemp^ 

5  Madd.  61  ;  Roberts  v.  SmUhy 

1  Sim.  &  Stu.  513;  Dickson  v. 
BjobinsoH^  1  Jac.  R.  503 ;  Rey^ 
nolds  V.  Toriuy  1  Rasa.  R.  129 ; 
Heath  ▼.  Dendy,  1  Ruas.  R.  543. 

{q)  Pettiward  v.  Prescotty 
7  Ves.  541 ;  Blunt  v.  Clitherow^ 
10  Ves.  589 ;  Thellusson  v.Wood- 
fordy  13  Ves.  ao9;  Frank  v. 
Standishy  15  Ves.  391 ;  TMnts 
V.  Tibbits,  19  Ve«.  656;  S.  <2. 
s  Meriv.  96,  n, ;  Brodit  v.  Barry ^ 

2  Ves.  &  B.  137;  WeWy  v. 
Welby,  2  Ves.  &  B.  187  ;  Ker  v. 
Wttuchopct  I  Bligh,  'P.  C.  1 ; 
Cumming  v.  Forrester^  a  Jac.  & 
W.  334 ;  Back  v.  Kett^  1  Jac.  R. 
534 ;  Hume  v.  Rundell^  2  Sim.  & 
Stu.  174.  As  to  the  case  of  a 
father,  a  citizen  of  London,  be- 
qneathing  all  his  personalty,  in- 
cluding the  orphanage  part,  and 


giving  legacies  to  his  children, 
see  Morris  v.  JBtimnnf,  1  Atk. 
404 ;  S.  C.  fi  Atk.  627.  See  alts 
1  P.  Wm».  722 ;  2  Atk.  278 ; 
(but  see  1  P.  Wms.  533 ;  3  P.> 
Wms.  123 ;  Pugh  v.  8miih,%  Atk. 
43 ;  Harvey  v.  Desbowoerk^  Ca. 
temp.  Talb.  130. 

(r)  Jyres  v.  fFilUs,  1  Vcs; 
230 ;  Hitchin  v.  Hiiehm^  Pre& 
Cha.  133;  Estcourt  y.Estcouri, 
I  Cox  R.  22 ;  ibid.  447  ;  Arnold 
V.  Kempsteadf  2  Eden  R.  236 ; 
S.  C.  Ambl.  466 ;  ViUareal  v. 
Lord  Gahboy^  Ambl.  682  y Jones 
v.  Collier^  ibid.  730 ;  Newman 
V.  Newman^  1  Bro.  C.  C.  186 ; 
Foster  v.  Cooi^  3  Bro.  C.  C.  347; 
French  v.  Davtes^  2  Ves.  Jan. 
572  ;  3  Ves.  251 ;  Grtaiores:  v. 
Caryf  6  Ves.  615 ;  2  Ves.  &  B. 
224 ;  4  Madd.  125 ;  5  Madd.  64; 
1  Jflc.  R.  503;  1  Sim.dit  Sti^ 
516 ;  1  Russ.  R.  133% 
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• 

on  condition  that  he  should  not  dii^pute  the  will,  he  would 
thereby  raise  a  question  of  this  kind  (<)»  the  mere  fact  of  the 
will  not  having  been  attended  with  the  necessary  solemnities 
to  render  it  effectual  in  relation  to  the  real  estate,  is  not  suf- 
ficient to  put  him  to  his  election,  because  in  that  event  he  is 
regarded  in  relation  thereto  as  claiming  paramount  the  in- 
strument (0* 

It  is  worthy  of  remark  that  this  doctrine  applies  not  only 
to  interests  immediate,  but  to  such  as  are  remote  or  contin- 
gent, and  whether  the  property  be  personal  or  real  (u) ;  and 
that  if  the  benefit  be  of  a  different  nature  from  that  in  lieu  of 
which  it  is  given,  the  court  will  not  upon  mere  inference 
put  the  party  to  his  election  (jr) :  and  further,  that  a  party  is 
entitied  to  have  the  value  of  his  different  claims  ascertained, 
in  order  that  he  may  be  able  to  make  a  satisfactory  choice  (y); 
and  that  he  may  institute  a  suit  (z)  for  that  purpose  (a). 

With  respect  to  the  distribution  of  the  personal  property 
of  a  testator  or  intestate,  which  devolves  upon  hisexecutors 
or  administrators,  it  will  be  remembered  that  such  represen- 
tatives are  in  this  court,  in  almost  every  respect  (A),  considered 
as  trustees  (c)  f  and  it  is  to  be  observed  that  the  obligation  to 


{$)    Baughion    t.    Boughton^ 

2  Yes.  13  ;  Cary  v.  JsketOf  i  Cox 
R.  341 ;  3  Vea.  jun.  371 ;  Shed- 
don  v«  Goodrich f  8  Yes.  481 ; 
13  Yes.  173 ;  3  Yes.  &  B.  190. 

{t)  I  Cox  R.  344;  13  Yes. 
333;  Judd  V.  Prattf  13  Yes. 
168 ;  S.  C.  15  Yes.  390 ;  Gar- 
diner V.  Fellj  1  Jac.  &  W.  33. 

(n)  See  3  Yes.  jun.  697. 

Ix)  See  Forsyth  v.  Grani,  3  Bro. 
C.  C.  343. 

(y)  1  P.  Wms.  134,  n. ;  3  Yes. 
Jim.  371 ;    Chakntrs   v.  Storil^ 

3  Yes.  &  B.  333. 

(z)  As  to  what  condact  on  the 
part  of  the  donee  will  amount 
to  election  or  acquiescence,  see 
Bydt  V.  Byde^  1  Cox  R.  44; 
S.  C.  3  Eden  R.  19 ;  Earl  of 


Northumberland  v.  MarqutM  of 
Granby,  l  Eden  R.  489 ;  S.  C. 
Ambl.  540.  657  ;  3  Bro.  P.  C. 
377,  Toml.  Ed.;  Butricke  v. 
Broadhurstf  3  Bro.  C.  C.  88; 
S.C.  1  Yes.  jun.  171 ;  Wake  v. 
Wake,  3  Bro.  C.  C.  355 ;  S.  C. 
1  Yes.  jun.  335 ;  Tibbiis  v. 
TibbUs,  19  Yes.  656;  S.  C. 
3  Meriv.  96,  n.;  Stratford  v. 
Powell,  I  Ball  &  B.  1 ;  DUlon 
V.  Parker,  1  Wils.  C.  C.  353 ; 
S.  C.  1  Swanst.  359 ;  i  Jac  R. 
505  ;  Ker  v.  Wauchope,  1  Bligfa 
P.  C.  1. 

(a)  1  Yes.  jun.  173. 

(b)  7  Yes.  197. 

(c)  I  P.  Wms.  548;  3P.Wms. 
161.  313;  1  Yez.  16;  3  Atk. 
537- 
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ftilfil  their  4iity  iQ  stich  implied  c^mditj^  is  a  gromid  vpon 
which  this  court  exevcites  %  jmsdictiofi  ov^r  them  (if\  It 
will  compel  them,  in  the  same  mamier  as  it  does  eitpiess 
tmsteesy  to  discover  and  set  forth  an  acoonnt  of  the  assets> 
and  of  their  application  thereof,  and  will  saperintend  thtt 
execution  of  the  trust  reposed  in  them(€). 

It  is  certainly  true  that  the   Ecclesiastical  CoailB|  in 
which,  for  the  most  part,  probates  of  wills  and  letters  of 
administration  are  gmnted,  will,  upon  the  application  ef 
one  of  the  legatees  or  next  of  kin,  compel  an  aocomif» 
and  all  the  legatees  or  parties  in  distribution  will  be  cited  16 
appear  at  the  taking  thereof;  when,  if  the  validity  of  tba 
plaintiff's  claim  be  ascertained,  it  will  be  decreed  to  be  sails* 
fied ;  and  the  courts  of  common  law,  at  the  instance  of  a 
creditor,  will  enforce  the  payment  of  a  debt*    fiat  the  reme* 
dies  thus  afforded  are  rarely  satisfactory :  for  courts  of  the 
former  kind,  not  referring  to  the  debts,  may  give  a  sentence 
which  may  afterwards  occasion  much  embarrassment  and  diffl*- 
culty ;  and  those  of  the  latter  description,  adverting  only  to 
the  specific  demand  before  it,  may  give  a  judgment  injorioas 
to  the  interests  of  third  persons.    The  Court  of  Chancery 
however,  on  the  application  of  a  creditor  by  suit,  on  his  own 
behalf  merely,  or  on  behalf  of  himself  and  the  other  creditors 
of  the  deceased,  will  direct  a  general  account  of  the  estate 
and  of  the  debts  to  be  taken  against  the  executor  or  admi- 
nistrator (f) ;  and  the  plaintiff's  claim  will  be  satisfied,  if 
there  be  assets  for  the  purpose,  in  a  regular  course  of  admi- 
nistration, so  that  the  relief  afforded  in  this  latter  court, 
being  founded  upon  the  relative  equities  of  all  the  parties,  is 
more  comprehensive  and  complete  than  that  given  in  the 
former  (g). 

And  where  real  estate  also  is  to  be  distributed,  it  may  be 
observed,  that  this  court,  upon  the  heir  or  devisee  being  made 
a  party  to  the  suit,  will  on  the  application  of  a  creditor  decree 
a  geneml  account  of  all  the  assets  of  the  deceased,  smd  of  hi^ 

(d)  1  Atk.  491;  1  P.  Wms.  (/)  1    Vera.    134.   See   the 

575;  I  Scb.  &  Lefr.  361,  26a.  authorities  cited  below,  p.  541, 

(c)   1   Vera.  134;    Attorney'  f  ^  «fg.  and  Tanner  v.  B^m,  1  Sim. 

General  v.  Comthwaite,  2  Cox  R.  R.  16a 

44;  1  Scb.  h  Lefr.  262.  {g)  1  Vez.  212. 


debts;  and  will  decree  the  eame  to  be  appHed  aceerding  to 
the  HKnre  extensive  order  of  administratioii  already  mentioned 
or  alluded  to,  whether  it  be  in  Uie  usual  simple  course,  or  the 
more  oomplieajked  modes  upon  which  the  doctrines  of  exone- 
ration, conversion,  and  election  are  applied  (A). 

The  leader^s  attention  on  the  subject  of  assets  has  hitherto 
been  directed  towards  the  payment  of  debts ;  but  it  must  be 
■lentidned,  that  this  court's  jurisdiction  extends  to  enforcing 
an  aeeount  of  the  eetate^  and  of  the  debts,  and  bequests  (i), 
and  even  of  the  distributive  shares  of  personalty  undisposed 
of,  at  the  suit  of  a  legatee  or  one  of  the  next  of  kin  (jk) ;  and 
that  such  account,  and  the  consequent  administration,  will  at 
the  least  be  earned  down  from  the  highest  to  that  class  of 
claimants  who  are  of  equal  rank  with  the  plaintiff.  But,  al-^ 
though,  generally,  the  claims  of  legatees  are  distinct  from 
those  of  creditors,  and  are  clearly  subsequent  to  them,  there 
are  instances  in  which  legatees  may  be  entitled  to  satisfao- 
tidn  out  of  the  fund  primarily  applicable  to  the  payment  of 
debts.  And  this  arises  in  cases  similar  to  those  to  which  we 
have  already  adverted,  where  the  assets  are  marshalled :  for 
there  may  be  two  funds,  and  a  person  having  a  superior  right 
to  that  of  the  legatee  may  be  entitled  to  satisfaction  out  of 
both,  and  may  select  that  out  of  which  alone  the  legatee  has 
a  right  to  satisfaction.  Thus,  for  example,  if  a  simple-con- 
tract creditor  having  a  right  against  the  real  estate  (/),  under 
a  devise  for  payment  of  debts  (m),  or  even  another  legatee 
having  by  a  devise  in  his  favour  a  similar  prior  right  (ii), 
should  obtain  liquidation  of  his  demand  out  of  the  personal 
estate,  this  court  would  decree  the  payment  of  a  mere  pecu- 
niary legacy,  as  against  the  heir,  out  of  the  realty,  so  far  as 
the  creditor  or  other  legatee  might  have  come  upon  it,  and  it 
might  have  been  necessary  to  resort  to  the  same  to  satisfy 
him.  But  the  equity  between  devisees  and  legatees  being 
equal,  if  one  should  give  general  legacies,  and  devise  his  real 

(A)  See  Foti  ▼.  GMni,  i  Sim.  Diok.  353 ;  Ambl.  128;  8  Ves. 

Si  Stu.  206.  396. 

(t)  1  P.  Wms.  575;  Jackson  (m)  Haslewood  v.  Fope^  3  P. 

V.  Leaf^  1  Jac.  &  W.  929.  Wms.  323. 

(k)  Swu  V.  RUdge^  3  Meriv.  (n)  Hanby  v.  Roberts,  Ambl. 

458.  127;  Bonner  y,  Bon/KTf  13  Ves. 

(i)    Fenkouki    r.    Fassavant,  379* 
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avttte,  and  die  indebted  by  specialty  (o)  or  bairedemed  hie 
realty  in  the  fint  place  for  the  payment  of  his  debts  {p},  and 
a  creditor  not  having  a  Hen  npon  the  land  (9)  should  eichanst 
the  personalty,  the  legatees  would  not  have  the  assets  mar* 
shalled  in  their  favour.  If,  however,  the  testator  should  have 
disposed  of  the  real  estate  in  such  a  case  by  way  of  residuaiy 
idevise,  the  pecuniary  legatees  might  have  the  assets  mar- 
shalled for  their  benefit,  inasmuch  as  the  gift  of  a  definite 
legacy  is  preferred  to  that  of  a  residue  (r).  There  is  however 
an  exception  to  the  general  rule  as  to  the  marshalling  of 
assets  partly  real,  on  behalf  of  legatees,  which  is  in  the  case 
of  the  legacies  being  given  to  charities;  for  the  doctrine,  if 
appUed  in  that  instance,  might  afibrd  the  means  of  eluding 
the  Statute  of  Mortmain  (s). 

It  may  perhaps  be  worthy  of  notice,  that  this  oonrt  will  not 
only,  as  we  have  seen,  marshal  the  assets  of  a  testator  in 
&vour  of  creditors,  as  against  the  heir  or  specific  devisee; 
and  in  ftvour  of  legatees,  against  the  heir  or  residuary  de« 
viseCy  but  will  afibrd  that  advanti^  to  the  widow  in  respect 
of  her  paraphernalia  (f),  against  the  heir  (ii)  or  devisee  (x)  or 


(0)  Herne  v.  Meyrickf  1  P« 
Wms.  soi;  CUftom  v.  Bwrt9 
1  P.  Wms.  6781  3  P.  Wms.  324^ 
AmbL  tag;  Scait  v.  Scatif 
1  Eden  R.  458;  S.  C.  AmbL 

383. 
(jf)  Fatter   v.  Cook^  3   Bro. 

C.  C.  347 ;  and  the  cases  Brad" 

ford  V.  Fdeyy  ibid.  351,  note; 

aod  WeUter  v.  AUopf  ib.  352,  n. ; 

Norman  v.  MorrtU^  4  Ves.  769. 

(q)  Lmtkmi  v.  l<dghy  Ca. 
temp.  Talb.  53;  1  P. Wms.  903; 
a  P.  Wms.  190.  335 ;  Forruter 
V.  Lord  Leigkf  AmbL  171; 
Skarpe  v.  Earl  of  Scarborough^ 
4  Ves.  538. 

(r)  AmbL  is8* 

(*)  Mogg  V.  HodgeSf  a  Ves. 
5s ;  Attormy'General  v.  Tyndally 
AmbL  614;  S.  C.  3  £deu  R. 
307 ;  Foster  v.  Blagden^  AmbL 


707 ;  HUfyard  v.  Tdiyfar,  AsobL 
713;  Dick.  475;  Ridges  v, 
AfofTtfoe,  1  Cox  R.  180;  Afoie- 
kam  V.  Hoopery  4  Bro.  C.  C.  153* 
It  is  observable^  however,  that  if 
the  testator  dispoaeof  theresidaeof 
his  estate  to  charitable  parposei» 
and  it  should  paAy  eonsist  of 
interests  in  land,  this  coart  would 
arrange  the  application  of  the 
assets  in  ftivour  of  the  charity  bj 
directing  the  property  partaldng 
of  a  real  character,  to  be  £nt 
applied  in  payment  of  the  debti 
and  other  legades,  see  Attorwey* 
General  v.  Graves,  AmbL  155; 
Attome^'General  v.  CaldaeU, 
AmbL  635. 

(t)  8  Ves.  397. 

(«)  Tipping  V.  Tipping,  1  P. 
Wms.  7a9 ;  3  Atk.  369. 

(x)  9  p.  Wms.  544s 
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legatees  (y) ;  but  that  it  will  not  do  so  for  the  next  of  kin^ 
even  against  the  heir  (z). 

As  Chancery  thus  takes  upon  itself  the  distribution  of 
the  whole  estate  of  a  deceased  person,  if  required  so  to  do, 
it  seems  proper,  briefly  to  notice  here  the  means  whereby 
and  the  circumstances  under  which  it  protects  the  regularity 
of  its  proceedings  (a).  It  is  a  general  principle  in  this  court, 
that  all  persons  interested  in  a  decree  should  be  parties  to 
Aie  cause  (ft).  And  to  prevent  the  inconvenience,  expense,  and 
delay  which  would  attend  the  application  thereof,  where  the 
parties  would  be  very  numerous,  it  is  allowed  that  one  in  a 
class  of  claimants  may,  under  such  circumstances,  institute 
a  suit  on  behalf  of  himself  and  the  rest  (c),  without  their 
being  made  either  plaintiffs  or  defendants  by  name  (d).  And 
the  practice  founded  thereupon  is  peculiarly  adapted  in  rela^ 
tion  to  creditors  (e),  where  the  distribution  of  the  assets  of  a 
testator  or  an  intestate  is  sought  against  trustees  (/),  execu- 
tors (g),  or  administrators  (k)*  In  such  a  case  the  decree 
comprises  a  reference  to  a  Master,  who  is  directed  to  ascer- 
tain the  parties  in  distribution,  and  who,  if  they  should  neg- 
lect to  conform  with  the  prescribed  modes  of  submitting  their 
claims  to  him  until  the  property  has  been  distributed,  will 
be  excluded  the  benefit  of  that  decree  (t },  and  the  property. 


(y)  1  P.  Wms.  730 ;  3  Atk. 

370.  395. 

(x)  4Bro.  C.C.  41s. 

(a)  Dick.  66g;  1  Yet.  114; 
10  Ves.  140;  1  Sch.  &  Lefr. 
999;  a  Sch.  &  Lefr.  430; 
3  Swanst  541. 544. 

(&)  t  Atk.  515 ;  1  Meriv«268. 

(c)  s  Sim.  &  Stu.  198. 

{d)  Ibid.  185- 

(f)  s  Yes.  313;  Aium.  3  Atk. 
57a  ;  1  Ross.  R.  76 ;  Shepherd  v. 
Totogoodf  iTum.&RiiS8.379;and 
see  Bluett  v.  Jessopf  1  Jac.  R.  940. 

(/)  a  Sim.  &  Stu.  91 ;  Hand' 
ford  v.  StoriCf  2  Sim.  &  Stu.  196. 

(g)  Paxtou  v.  DaugiaSf  8  Ves. 
590. 


(h)  Gilpm  T.  La^  Southamp* 
ton  J  18  Ves.  469. 

(t)  Lashley  v.  Hogg,  11  Ves. 
608 ;  JngeU  v.  Haddon,  1  Madd. 
R«  599.  It  will  be  ioferred  from 
what  is  stated  in  the  text,  that 
notwithstanding  the  institudon  of 
such  a  suit  as  that  adverted  to, 
an  executor  is  justified  in  ad- 
ministering the  property  until  the 
decree  has  been  oiade  therein; 
and  it  may  be  added  here,  that 
even  the  decree  does  not  ailect 
the  legal  priorities  of  creditors, 
see^tnm  v.  Barlow,  t  Sim.  & 
Stu.  588. 
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unlesft  tb^  h2tv&  sp^eiAe  JfkM  fb«rffupott(ftX  ^iU  be  dbpoBed 
of  among  those  who  have  taken  adytfdtiig^  of  tbs  pijuiidi 
ings ;  and  in  the  rheM  tinid  if  may  cf  ttein  sot  Imniig  tf^ch 
Irentf  fihonld  proceed  to  obfuin  MtlfsfaoCiM  of  their  ladifi^ 
d'nat  demands  througli  the  medima  of  toy  other  teibaml» 
ibis  covrt  tnll  by  htjanetfiw  i%0tn«i  tkeii  mitt)  its  deciee 
has  been  carried  intd  e:f  eentlotf  (/),  Atd  it  ■uoy  bs  nolioed^ 
that  lest  any  hardship  should  arise,  in  cbnse^pmioe  of  oMt 
creditor  having  thus  secured  to  him  tbcf  o^infact  cyf  thfe  tmme, 
iLnd  therefore,  to  a  certain  extent,  a  cMtrdI  •tev  tie  afidn, 
that  an  tnjonction  is  not  isAienI  a»lil  after  at  ddcMei  has  bsen 
actttaHy  made,  by  virtue  of  which  the  Htigoifl  may  oblaiD 
satisfaction  (m)*;  and  that  as  all  ptrsens  wlio  lake  the  benofil 
of  the  decree  are  snbeeqneiitly  considered  aa  aeteva(j^  if 
the  plaintiff  be  dHatory,  any  party  i*  ditiibuliua  mqf 
obtain  leave  to  ptoseeute  the  some  (py.  But  it  ig  to  be  ob* 
served,  theft  it  is  not  in  fftose  cases  eoly  kr  whioh  wadk  pef» 
sons  sne,  that  this  cotnt  so  intierposee  by  injonetisvi  to  ^10^ 
tect  its  own  adminiBtration';  but  thai  it  doea  so  wherer  liie 
cause  ia  instituted  by  residaary  tegataiti  (f^  for  atisfatttfoa, 


(/)  8  Ves.  530 ;  and  see  Joseph 
V.  M^  Pvse.  Cha.  79 ;  Biikop 
v.  Godfrey,  ibid.^  179';  Morrke 
T.  Hani  of  JBn^Amd)  €a.  temp. 
Taibb  SI17 ;  Si  C.  4»  Bm.  P.  €• 
987 ;  M&reki  v.  JlfbiMiiii,  1  VeSL 
ifiv,  i  Bro.  C«*C.  1^3;  AKtw^ 
my^Oemral'v.  ComillMaU0y9€o% 
R.  44;  Gottt&  v^  JV^ef,  9  Gen 
R\  301 ;  Si  C*  3  Bro;  €.  C  39.; 
Hardtutfe  v.  Ckeitky  4  Broi 
C.  G.  163;  IMtigias  V.  €Ay, 
Dick.  393 ;  JCfsyoa  v.  ^o/Kilt^ 
IINV9  Di4>k  968 ;  1:  Seh.  St  Lafiv 
fl99^;  1^  Vesi-  46^;  Betf  v. 
tfi2M/(|r,  3  ScL;  &  Lefr«.43ir;: 
Paxton  v.  Douglas,  8  Ves;  530  ; 
Gt/p'fi  V.  Loify  Southampton, 
18  Ves.  469 ;  1  Ball  &  B.  330 ; 


WikoH  V*  0Vril€ri«r<2^  »  Meriv. 
406;  Terretoest  v.  FeatAerby, 
3  Meiiv.  480 ;  JS^  v.  Keardey^ 
3  Meriv.  483  ;  Cwrre  v.  fiowycTf  3 
Madd.456';  Jacfaof»v.X0B/r,  i-Jkc. 
h  W.  330 ;  Dre»y  v.  riedkr, 
3t  Swanst  509 ;  1  Jac.  R.  tta* 

(fa)  Kink  V.  mggs,  4  Vsa 
638 ;  1  Sch.  &  Lefr.  999;.t  BMl 
ft  B^  300 ;.  3  SSon  «  Sta.  198. 
Shepherd-^.TeaSgefod,  I'Batn.k 
Ross.  379. 

(a)  3  Swtast  713*;.  a  Sim.  & 
Stik36i. 

(«>)  3  Ves.  janr*  165 ;.  Fem^ 
^  WaUxnfih,  s^  Msdd.  R.  l83»; 
I>iaBmv.WffM,  4lifadd«  392; 
Edmwiak  ^.JeUmd,,  5  MatM. 
31 ;  ^  Sim.  i^  Stik  198* 
(p)  See  3  SwansU  544 . 
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or  by  trustees,  or  executors  to  obtain  the  direetiba  aad 
indomnity*  of  this  oonrt  (q). 

It  seems  proper  here  to  remark,  that  where*  the  plaifitiff  is, 
by  the  contract,  or  under  the  securijty  or  tnwt,  whether  express 
or  implied^  urtiicl^  si^isto  between  him  and  the  defeodsM, 
entitled  to  interest,  this  court,  in  taking  an  account  of  what 
is  d«e,  will  of  course  caknlate  the  amount  of  such  interest. 
This,  for  the  sake  of  exam^pte,  is  the  practice  i4>on  a  bifi  ferr 
tfae  speei&e  performance  of  an  agreement  ffled  by  the  veador, 
where  delay  in  the  comfrietion  of  the  contract  has  been  occa" 
stoned  by  the  purchaser  (r);  and  alsa  where  the  plaintiff  is 
entitled  to  the  payment  of  debts  («>  or  legacies  (0  of  such'  » 
nature  as  to  carry  interest  (it).  But  it  is  more  partieularty  te» 
lie  observed,  that  in  all  cases  in  whicb  it  is-  tbonght  that  jus- 
tiee  would  not  be  satisfied  by  the  mere  payment  to  the  one 
party  of  the  balances  to  which  he  is  entitled  in  the*  bands  of 
the  other^  and  that  he  ought  to  ha^e  the  advantage  whichr 
ba9,  or  which,  at  the  least,  aright  have  been>  made  of  the 
money,  this  court  in  decreeing  the  account  will  direct  interest 
to  be  calculated  accordingly  (x).  We  have  already  noticed 
Am  consequences  of  the  breach  of  an  esqifess^ trust;  and  here 


(f)  Srciaib  Y^Rofnoids^  i  Bntk 
€.  C.  18^;  &  C*  Dick.  603; 
and  see  3  Swanst  544  and  note ; 
Reldem  v.  FiMen,  1  Sim.  &  Stu. 

956* 

(r)  Calcrafl  v.  Roebuck^  iVesi 

Jan.  a^i ;    Dyer    ▼.  Bargrmve^ 

loVeSb  505 ;  Burnett  v.  Broosv 

1   Jac.  &   W.  166;.  Patm   v^ 

Mogers,  &  Madd.  956;  EedaUe 

V.  Siepkeneony  1  Sim.  5ft  Stu.  iss. 

The  parcbaaer  by  taking  possess 

aiouy    impliedly  agrses  to    pay 

interest  upon  hia  purchase  mo* 

netys  1^  Vet*  07 ;  and  to  avoid 

that  ooniequQDoe,  ha«  mnat  not 

only  abow'  that  the  amount,  has 

been  appropriated   byr  him  and 

has  been  unproductive,,  but  diet 


he  bad  given  notke  oC  that  fact 
to  the  vendor,  Powell  v.  Mariyr, 
8  Ves.  14S;  JViM^er  v.  Cocker, 
i9Ves«35. 

(»)  Pkrker  v^HuickmiOR,  ^Ves. 
<3^;  5  ^as..  803 ;  Lomukt'  v; 
CoUens,  17  Ves.  37;  Earl  of 
Orfbrd  v.  ChurckiUr  3  Vei^  & 
B.  59>;  Roe  \i  Pogtom,.  a  Madd. 

Ii-457- 
(f)  Malcolm  v.  Martin,  3  Brsi 

6.  C.  5t;  Bimdngham  v.  £tr- 

toan,  3  Sob.  &;  Ltfr.  444 ;  Bowke 

V.  RkkeUe,  10  Vea.  330. 

*  (u)  See  Hamilton  v.  Hcm^om^ 

9.  BUgb  P.  C.  169. 

(«)  As  an  example  of  this^  ge^ 

asral  proposition,  see  Moome  v* 

De  Bemales,.  L  Russ*  R.  aoi. 
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it  18  to  b6  mentioned,  tbat  if  an.  implied  trnstee,  who,  inde- 
pendently of  the  tnist  already  referred  to,  hatii  by  his  office  also 
a  certain  prescribed  duty  to  perform,  as  in  the  instance  of  an 
executor  or  administrator,  permit  the  properly  to  remain  un- 
employed, or  misapply  the  same,  interest  will  generally  (y) 
be  computed  against  him  (2)  according  to^tfae  following  dis- 
tinction, that  if  his  condoet  should  have  arisen  from  mere 
negligence  (a),  or  from  an  excusable  mistake  (A),  he  will  be 
charged  at  the  rate  of  four  per  cent  only ;  but  that  if  he  should 
have  employed  the  same  for  his  own  profit,  or  have  other-^ 
wise  grossly  mismanaged. it,  an  account  will  be  directed  to  be 
taken  of  what  he  has  (c)  or  ought  to  have  (d)  made  of  it,  or 
if  .that  cannot  be  ascertained,  of  interest  thereupon  at  the  rate 
of  five  p^r  cent  (e).  And  this  rule  pcobably  extends  to  guar- 
dians (f),  committees  (g)of  idiots  or  lunatics,  and  receivers  (A). 
And  with  respect  to  that  description  of  persons  whose  duties, 
depending  in  a  great  measure  on  the  will  ot  another  (r), 
are  not  so  well  defined,  namely,  ordinary  agents,  in  taking 
an  account  against  them,  it  seems,  that  although  they  like- 


(y)  IioiMlOA  V.  Copebficf ,  s  Bro. 
C.  C.  156;  Powell  V.  EoanSf 
^Ves.  839;  Twmer  v.  Turner^ 
1  Jac.  &  W.  39. 

(z)  Newton  v.  Befmet^  1  Bro. 
C.  C.  359;  LUilekaki  v.  Gas-- 
coyne^  3  Bro.  C.  C.  73 ;  Franklin 
▼•  Friikf  3  Bn>.  C.  C.  433 ;  Ask- 
kumkam  v.  Tkompton^  13  Yes, 
40a  ;  S.  C.  cited  1  Madd.  R.  303. 

(a)  a  Cox  R.  1I6;  Rocke  v. 
Hartf  11  Ves.  59 ;  Td>btv,  Car" 
pentett  t  Madd.  R.  290. 

(6)  Bruerev.Pemberton^iaVeB* 
386 ;  1  Madd.  R.  085. 

(c)  Heaikcote  v.  Hitlme^  1  Jac. 

&  W.  199. 

{d)  See  Adamt'  ▼«  CUftm^ 
1  Robs.  R.  S97,  in  which  an 
executor  was  decreed  to  {my  the 
amount  of  a  legacy  which  had 


been  invested  in  stock,  and  after- 
wards improperly  disposed  q( 
aod  to  account  for  the  dividaidi 
which  might  have  been  received 
thereupon. 

(e)  Ptf  ^  V.  S^occ,  4  Ves.  6so ; 
Pocock  V.  Re(Bngton,  5  Ves.  794 ; 
Raphael  v.  fiofAm,  11  Ves.  99; 
S.  C.  13  Ves.  S90;  Mo$Uy  ▼. 
Ward,  nVes.  581;  Crakelt 
V.  Batkune,  1  Jac.  &  W.  586 ; 
Suitan  V.  Sharpe^  1  Russ.  R.  146. 

(/)  Dawson  v.  Mastey^  1  Ball 
6c  B.  919.   . 

(g)  Ex  parU  Ckmnl^f,  i  Ves. 
Jan.  156. 

(A) V.  JoOand,  8  Ves. 

79 ;  14  Ves.  510 ;  1  Ball  &  B. 
931,  note;  1  Jao.  &  W.  140. 

(«)  -14  Ves.  509 ;  QnarreU  v. 
Beckfifrd,  1  Madd.  R.  969. 
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wife  would  be  cliaffged  with  profits  made  out  of  the  property 
intrusted  to  tlmr  msuagement  (k) ;  yet  if  it  be  not  proved 
thtt  they  have  derived  such  an  advantage  therefrom^  there 
canttoty  exeept  perhaps  under  very  peculiar  circumstances* 
be  that  wilful  ddanlt  which  would  induce  this  court  to  direct 
the  computation  of  interest  against  them  at  a  higher  rate 
than  four  per  cent(/).  And^  in  conclusion,  it  is  observable, 
that  the  fact  of  one  having  money  in  his  hands  belonging  to 
another  will  not  be  a  sufficient  ground  for  charging  him 
with  interest  (m) ;  not  even  if  he  were  an  agent,  unless  it 
were  part  of  his  engagement,  accepted  by  him,  to  lay  the 
same  out  from  time  to  time  (n). 

Asa  general  rule,  this  court  decrees  the  computation  of 
simple  interest  only  to  be  made,  but  in  some  instances 
compound  interest  is  given,  and  this^  for  the  most  part,  is 
done  by  directing  annual  rests,  or,  in  other  words,  the  con^* 
version  of  interest  into  principal  at  the  end  of  every  year(o). 
There  have  been  cases  in  which  rests  have  been  made  half- 
yearly  (p),  although  the  effect  of  such  a  mode  of  calculation^ 
where  the  rate  is  five  per  cent,  is  to  give  interest  to  a  greater 


(f[)  8  Ves.  48 ;  East  India 
Cmnpamf  v.  KeighUy^ ^}A^^A.  16. 

(/)  Browne  v.  SouihousCf  3  Bro. 
C«  C.  107 ;  Beaumont  v.  Boult- 
hftf  6  Ves*.  485 ;  S.  C.  7  Ves. 
599 ;  and  u  Ves.  358  ;  Earl  of 
Hardwicke  v.  Vernon^  14  Ves. 
504 ;  Pearsc  v.  Green,  1  Jac.  & 
W.  135. 

(in)  1  Jac.  &  W,  140.  See 
the  czae  of  Moons  v.  De  Bernales^ 
I  Ru»8.  R.  301,  iu  which  the 
person  who  received  the  mcney 
was  held,  und^r  the  circum* 
staocea,  to  have  constituted  him- 
self a  tnistee  thereof. 

(»)  3  Bro.  C.  C.  108.  See  the 
cBMm  o(  ex  parte  Mure,  a  Cox.  R. 
63;    and    Williams    v.    Price, 


s  Sim.  &  Stu.  581,  whereby  it  is 
established,  that  if  a  creditor 
take  from  his  debtor  an  assign* 
ment  of  a  debt  carrying  interest 
due  from  a  third  person  to  the 
former,  and  the  same  become 
irrecoverable  by  the  wilCul  default 
of  the  latter,  he  will  be  ac- 
countable for  the  loss. 

(0)  Davis  V.  May,  19 Ves.  383 ; 
S.  C,  Coop.  R.  238;  Sevier  v. 
Greenway,  19  Ves.  413 ;  Webber 
V.  Hunt,  1  Madd.  R.  13 ;  1  Jac. 
R.  168. 

(p)  Raphael  V.  Boehm,  1 1  Ves. 
92  ;  S.  C.  13  Ves.  590.  As  to 
this  being  done  in  relation  to  real 
securities,  see  Ex  parte  Bevan, 
9  Ves.  323. 


.» 
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amount  than  the  legal  standard.  Bat  rests  are  sometiQiesiDade 
at  other  periods,  as,  when  money  has  been  received  by  instal- 
ments (q),  and  where  rents  have  been  received  by  a  party  in 
possession  of  real  property  under  a  security  for  a  debt, 
add  an  account  is  directed  to  ascertain  how  far  the  suob 
received  have  reduced  the  principal  (r)« 

II.  Of  certain   extrinsic  Circumstances  which  affect  this 
Court's  interference  on  the  subject  o(  Account. 

It  seems  desirable,  before  we  conclude  the  subject  of  sck 
count,  to  make  some  general  remarks  on  the  effect  of  certain 
circumstances  extrinsic  to  the  account  itself,  but  which  maj 
be  set  up  in  bar  of  this  court's  interference.  These  are,  the 
execution  of  a  release,  a  stated  account,  a  settled  account, 
and  hqpse  of  time, 

1.  Q/*  aRelease. 

A  RELRASE  of  claims,  whether  uu'der  seal  (s)  or  not,  is  con* 
elusive  against  a  bill  for  account ;  and  although  it  is  said  to 
be  essential  that  the  same  should  have  been  founded  upon  a 
good  consideration,  in  order  to  preclude  the  presumptioD  of 
fraud  (0>  it  is  observable,  that  as  an  adjustment  of  the  accoimt 
is  such  a  consideration  (u),  the  release  isprimA  fadt  a  bar.  If 
however  the  account  be  shewn  not  to  be  fair,  the  release  is  inef* 
factual,  unless  supported  by  some  other  consideration  (x).  And 
in  a  case  where  there  were  strong  circumstances  of  suspicion 
as  to  the  accuracy  of  the  accounts,  and  a  receipt  for  a  specific 

(9)  Gr^th  V.  Heaian,  1  Sim.     ton  v.  Metcalfe,  1  Rosa.  R.  530, 
&  Stu.  87 1  •  And  farther,  as  to  aceoonts  against 


(r)    Bjobuuon    ▼.    Camming,  a    mortgagee,    see   cases 

9  Atk.  469;  ibid.  534;  DwU  above,  p.  512. 

T.  May,  19  Ves.  383;  S.  C.  (*)  a  Sch.  A  Lefr.  7a6. 

Coop.  R.  838;  Stoier  v.  Green-  (O.Ibid.  7a8,  7S9. 

way,  19  Ves.  413;  Quarrell  y.  (n)  Ibid.  798. 

Beckford,  1  Madd.  R.  269 ;  JVil.  (x)  Ibid. 
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•urn  in  full  of  dl  desmnds  w«b  produced,  the  same  was  allowed 
only  as  to  that  sum,  and  a  general  account  was  decreed  (y). 

^.  Of  a  stated  Account. 

A. STATED  account  in  writing (2),  in  which  the  balance  is 
set  forth  {a\  will  for  the  most  part  be  a  sufficient  ground  for 
refusing  to  compel  a  general  account  (6),  and  for  that  pur- 
pose it  is  not  necessary,  although  it  would  of  course  be  more 
conclusive  that  the  same  should  be  under  seal,  or  even  be 
signed  by  the  party  (c)«  And  the  principle,  with  respect  to 
a  stated  account,  is,  that  if  the  party  to  whom  it  is  deliyered 
expressly  accept  the  same,  or  keep  it  without  making  any 
objection  to  the  accuracy  thereof,  so  long  as  to  induce  a 
belief  that  he  has  accepted  it,  he  ought  to  be  bound  by  hib 
conduct  (<f).  The  length  of  time  within  which  the  objection 
should  be  made  varies  according  to  the  nature  of  the  relation 
subsisting  between  the  parties.  An  account  has  been  con- 
sidered as  accepted,  in  the  instance  of  home  merchants,  where 
an  objection  thereto  was  not  made  within  two  or  three 
posts  (e).  And  if  one  party  should  be  a  foreign  merchant,  it 
seems  that  after  a  reasonable  length  of  time  acquiescence 
would  be  presumed  (/)•  And  here  it  may  be  remarked,  that 
this  court  is  not  easily  induced  to  presume  that  an  account, 
although  stated  and  delivered,  has  been  settled  (g). 

3.  0/*a  settled  Account, 

Chancery  will  not  primi  facie,  find  particularly  after  lapse 
of  time  (A),  allow  a  settled  account  to  be  unravelled ;  although, 

(j/)  MiddUditch  v.   Skarland,  time,  see  1  Jac.  &  W.  65,  66. 

5  Ves.  87.  (d)  2  Atk.  353. 

(«)  3  Atk.  399 ;  3  Anstr.  397.  (e)  3  Vem.  276. 

(s)  0  Atk,  399.  (/)  2  Vez.  239. 

(6)  Sumner  v.  Therpe,  3  Atk.  (g)  Irvine  v.  Youngs  1  Sim.  & 

1 ;  3  Fream.  63.  Sta.  333. 

(c)  3  Atk«  353.'  Afttp  the  ere-  (A)  BrotDneUY.Brawndlf^J^rQ* 

dit  giveo  to  accouots  kept  by  a  C.  C.  63. 
dsceaaed  person,  fiter  lapse  of 
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if  specific  enrora  therein  be  shown  (t),  or  be  admitted  (Jk),  the 
same  may  be  impeached  so  far  as  to  rectify  those  errorB.  And 
as  they  may  arise  from  omissions,  for  which  credit  ought  to 
have  been  given,  or  insertions  of  items  which  ought  not  to 
have  been  charged,  liberty  is  given  in  the  one  instancie, 
as  it  is  termed,  to  surcharge,  and  in  the  other  to  falsify  the 
account  (Of  and  in  so  doing,  advantage  may  be  taken  of 
errors  in  law  as  well  as  of  errors  in  fact(fii).  Where  how- 
ever the  account  is  constituted  by  fraud  or  imposition,  the 
court  will  not  confine  itself  to  such  a  partial  mode  of  inves- 
tigation ;  but  will  open  the  whole  account  (n). 

4.  Of  Lapu  of  Time. 

It  remains  to  be  stated,  that  there  are  many  cases  in  which, 
although  no  acquittance  or  stated  account  has  passed,  yet 
from  mere  lapse  of  time  this  court  will  not  interfere  to  give 
the  relief  here  adverted  to.  At  law  actions  of  account  aie 
prohibited  after  six  years  by  the  statute  of  limitations  {p\  ex- 
cept in  the  case  of  an  account  between  merchants.  And  courts 
of  equity  have  always  refused  to  encourage  stale  demands  (p), 
or  to  countenance  laches  and  neglect;  and  hence  from  the 
beginning  of  this  court's  jurisdiction  there  was  a  limitation  to 


(t)  s  Bro.  C.  C.  6s  ;  ibid.  310; 
Jokman  v.  Curtis^  3  Bro.  C.  C. 
s66 ;  and  see  Burke  v.  Bridgmafif 
a  Bam.  279  ;  Dawion  v.  Dawson^ 
s  Atk«  I ;  Chambers  ▼.  Goldwin^ 
5  Ves.  834. 

{k)  Matthew  ^.WaUxoyn^^Wth. 
118. 

(/)  9  Vez.  566;  Vernim  v. 
Vawdry,  2  Atk.  iig;  6  Yes. 
486 ;  9  Ves.  265.  And  where  a 
settled  account  has  been  sug- 
gested by  the  defendant  but  not 
•proved,  the  court  will,  upon  a 
refsrence,  give  the  plaintiff  liberty 
to  wrcharpe,  and  falsify,  if  the 


Master  should  find  a  settled  ac- 
count, see  Kuuman  v.  Barker^  14 
Ves.  579. 

(m)  Roberts  v.  Ktsfin,  s  Atk. 
lis. 

(ft)  Vernon  v.  Vawdry^  a  Atk. 
119;  s  Atk.  295;  Tm^  ▼. 
HayKn^  2  Bro.  C.  C.  310 ;  S.  C 
1  Cox  R.  435;  Newman  v. 
Fayne^  2  Ves.  jun.  199 ;  Mai* 
thews  V.  IFaliwyn,  4  Ves.  it8; 
Beaumont  y.  BouHbee^  5  Ves. 
485;  9  Ves.  S65;  I  Sch.  h 
Lefr.  192. 

(o)  21  Jac«  i,c.  16,2.3. 

{p)  2 Ves.  482 ;  2  VeB.jun.583* 
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suits  (9).  With  respect  to  those  for  account,  its  proceedings 
are  in  some  degree  regulated  by  analogy  (r)  to  the  practice  (5) 
at  law,  under  .the  statute  last  mentioned;  and  therefore,  where 
all  accounts  have  ceased  for  six  years,  it  will  not  relieye.  It 
.however,  carries  the  application  of  the  principle  even  to  mer- 
chants accounts  {t) :  for  it  seems  the  meaning  of  the  excep- 
tion of  the  statute  is,  that  if  any  transaction  between  the  parties 
should  have  taken  place  within  six  years,  the  whole  account 
would  be  thereby  opened  (u)  at  law,  and  the  division  of  a 
running  account  be  thereby  avoided  (x) ;  a  principle  which 
it  seems  is  now  applied  in  this  court  to  all  cases  (y),  where  the 
.accounts  are  mutual,  upon  the  ground  that  any  acknowledg- 
jnent  of  debt,  or  new  item  in  the  account,  is  evidence  of  its 
being  current  (2) ;  and  therefore  not  barred  by  the  statute  (a). 
'But  besides  those  cases  which  would  fall  within  the  statute 
at  law,  there  are  others  in  which  length  of  time  is  considered 
-a  bar,  on  the  presumption  (6)  that  a  man  will  naturally  enjoy 
what  belongs  to  him(c);  and  therefore  from  his  not  having 
sought  relief,  that  his  claim  has  been  satisfied  or  relin- 
quished ((^,  and  upon  the  policy  that  one  shall  not  by 
neglecting  to  establish  his  demands  subject  another  to  in- 
superable difficulties  in  resisting  them  (e).  In  the  case  of  a 
mortgage,  the  account  against  the  mortgagee,  being  inci- 
dental to  the  right  to  redeem,  which,  by  analogy  to  the 
statute  of  limitations  in  respect  of  ejectments,  is  not  lost 
until  after  a  neglect  of  twenty  years,  where  there  has  been  no 
disability  to  sue,  and  the  mortgage  has  not  been  acknowledged 


(g)  Smiih  v.  Clay^  3  Bro.  C.  C. 
639,  note ;  aiid  see  Ambl.  647 ; 
Deloraine  v.  Browne^  3  Bro. 
C.  C.  633, 

(r)  isVes.  496. 

(s)  a  Ves.  jun.  a8o. 

(/)  Barber  v.  Barber^  18  Ves. 
286 ;  Foster  v.  Hodgson,  19  Ves. 
180 ;  and  see  Sherman  v.  Sher' 
fuatif  «  Vern.  376 ;  Welford  v. 
Liddelf  s  Vez.  400;  s  Eden  R« 

169. 
(ti)  See  6  Yes.  582,  on  autho- 


rity of  Crawford  v.  Uddel  there 
cited. 

(x)  a  Vez.  400 ;  19  Ves.  i86. 

(y)  See  15  Ves.  192. 

(z)  Scudamore  v.  White f  1  Vern^ 
156. 

(a)  See  BaiUie  v.  Sibbald^ 
15  Ves.  185. 

(6)  I  Jac.  &  W.  63. 

(c)  la  Ves,  265. 

(rf)  13  Ves.  396. 

(0  2  Ves.  juD.  280,  582; 
1  Jac.  &  W.  63. 
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for  that  period,  will  not  be  decreed  after  such  a  lapse  of 
time  (/)•  Between  an  express  trustee  and  his  cestui  que  truH 
it  has  been  said  that  there  is  no  limitation  to  an  account  (g); 
but  in  other  cAses,  after  a  great  lapse  of  time,  this  court  wiH 
presume  a  release  (A)  or  a  settlement  (t) ;  and  even  in  the  in- 
stance of  a  legacy  it  may  be  induced  to  presume  satisfaction 
thereof  (A).  But  it  is  worthy  of  notice^  that  in  cases  where  a 
charity  has  been  a  cestui  qye  trust,  and  the  tmstee  a  corporate 
body^  accounts  bate  been  decreed  against  the  latter  for  a  rery 
great  length  of  time  (/). 


-  (/)  ^^«'^  ▼•  ^«'^>  «  Ventr. 
340;  3  Atk.  395;  i  Cox  R. 
149;  Whiting  y.  White,  S  Cox 
R.  sgo ;  Bkwitt  v.  ThontaSf  s Ves. 
JQQ.  669;  4  Yes.  479;  17  Ves. 
99;  19  Ves.  184;  Hodle  v. 
Heakff^  I  Yes.  &  B.  536 ; 
a  Meriv.  357 ;  s  Jac.  &  W.  176. 
187. 

(g)  17  Yes.  97. 100;  aud  see 
Hughes  V.  Wynntf  i  Turn.  & 
Russ.  381. 

(A)  1  Yez.  267 ;  10  Yes.  467 ; 

and  see  Fickering  v.  Lord  Stant' 

fordf  s  Yes.  jon.  979;  S.  C. 

4  Bro.  C.  C.  914;  and  9  Yes. 

jtfn.  581. 


(t)  Grafwkk  ▼.  S^sm,  9  Atk. 
144;  9  Yqe.  43;  FUtdtrng  v. 
Winter,  19  Yest.  196* 

{k)  Fetherby  v.  Hartridgf, 
9  Yenu  91 ;  MaedowaU  v.  Ealf' 
penny,  9  Yern.  484;  Jijnes  t. 
TurberciUe,  4  Bro.  €•  C.  115; 
S.  C.  9  Yes.  jun.  ii* 

(f)  Attomey'General  Vm  Mtyor 
of  Exeter f  1  Jac.  R.  443  ;  aod 
see  Aftomey-General  v.  Brewen 
Company^  1  Meriv.  495 ;  Aitor- 
ney^Generat  ▼.  Htelis^  s  Sim.  h 
Sto.  67;  Attomey^General  t. 
Corporation  of  Stqford,  1  Rva 

R.  547- 
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JBeFORE  we  close  this  Tolumef  it  seems  desirable,  although 
not  strictly  necessary,  to  make  some  allusion^  howerer  brief, 
to  the  Jurisdiction  of  the  Court  of  Chancery,  with  reference 
to  those  tribunals  established  in  the  King's  dominions,  whe- 
ther within  or  beyond  the  limits  of  its  own  authority,  which 
are  not  comprehended  under  the  term  of  the  ordinary  courts ; 
and  to  its  interference  in  relation  to  property  abroad,  where 
the  parties  are  within  its  jurisdiction  ;  and  in  respect  of  pro- 
perty under  its  control,  where  the  right  is  to  be  determined 
on  behalf  of  foreigners :  but  as  these  are  matters  extrinsic 
to  the  object  of  the  foregbing  Treatise,  and  should  therefore 
be  kept  distinct  from  it,  the  few  observations  which  it  is 
thought  expedient  to  make  in  relation  to  them  are  here 
added  by  way  of  Appendix. 

It  has  been  already  noticed,  that  Chancery  will  not  lend  its 
assistant  jurisdiction  to  courts  of  inferior  rank ;  and  that  it 
will  not  aid  the  proceedings  of  courts,  even  of  the  superior 
kind,  in  relation  to  matters  of  a  criminal  nature.  With  re- 
spect to  its  exclusive  and  concurrent  jurisdictions,  it  is  to 
be  remarked  that  an  attempt  to  trace  the  particular  instances 
in  which,  from  the  variation  in  the  practice  of  the  inferior 
courts  from  that  adopted  in  the  higher  tribunals,  such  juris* 
dictions  may  respectively  be  more  or  less  extensive  than  has 
been  stated  in  the  course  of  our  inquiries  with  regard  to  the 
brdinary  courts,  would  have  much  embarrassed  the  subject, 
dnd,  for  its  utility,  have  but  ill  repaid  the  labour  which  must 
have  attended  the  research. 
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The  principles  upon  which  this  court's  sothority  is  exer* 
cised  have  been    viewed  only  with   relation  to  the  high 
courts  of  common  law,  which  have   individually,    and  of 
ecclesiastical  law,  which  have,  collectively,  a  general  ju- 
risdiction.    But  many  of  the  courts  of  special  jurisdiction 
collaterally  administer  equity  in  a  manner  somewhat  analo- 
gous to  that  in  which  it  is  dispensed  by  Chancery,  with  re- 
ference to  the  ordinary  courts^     The  most  remarkable  of 
these  peculiar  jurisdictions  was  formerly  that  of  the  Exche- 
quer at  Westminster  (a) ;  for  although  it  was  not  confined  to 
a  particular  district,  it  was  limited  as  to  the  subject  of  its 
cognizance  (6) :  and  notwithstanding,  by  the  introduction  of 
a  fiction  which  for  the  public  benefit  has  been  sanctioned, 
its  authority  is  now  general  in  both  respects,  yet  as  tte 
court  of  equity  annexed  to  that  court  by  resort  to  the  same 
fiction,  in  like  manner  sanctioned,  has  become  and  is,  in 
character  and  importance,  little  inferior  to  that  of  the  court 
of  Chancery,  it  requires  particular  notice.    In  conformity 
with  its  ancient  constitution,  matters  connected  with  the 
revenue  of  the  Crown  seem  to  be  still  peculiarly  appropriated 
to  the  Court  of  Exchequer  (c);  and  questions'of  tithes,  which 
also  appear  to  have  been  originally  an  exclusive  subject  of  its 
jurisdiction  (//),  are  from  custom  now  almost  entirely  confined 
thereto.  But  in  all  other  important  respects^  the  jurisdictions  of 
the  two  courts  are«  it  appears,  similar.   Hence  if  a  suit  should 
be  commenced  in  the  Exchequer,  and  another  for  the  same 
purpose  be  instituted  in  Chancery,  this  court  would  not  inter- 
fere to  restrain  proceedings  there  (€) ;  and  if  the  resort  should 
have  been  had  to  this  court  in  the  first  instance,  it  having 
the  suit  would  retistin  the  same(/}.     But  Chancery  may 

'  (a)  1  Vern.  asi.  BuUock  v.  Bullock,  3  Swaost 

(6)  Ibid.  698. 

(c)  Brown  v.  Bradshaw^  Prec.         {/)  Capell  v.  Brewer^  1  Vem. 

Cba.   153;    Brown   v.   Sandys,  469,  which  overruled  Dkkentom 

s  Vern.  426.    The  case  of  the  v.  Molyneux,   Prec.  Cha.  47 ; 

York  Buildings  Company ,  s  Atk.  for  see  Brown  v.  Sandys,  s  Vem. 

56 ;  Dillon  v.  Burton,  3  Ridgew.  426 ;    S.   C.    Prec.  Cha.  153 ; 

P.  C.  102 ;  2  Sch.  &  Lefr.  617.  Lake  v.  Philips,  1  Ca.  in  Cht. 

(d)  2  Ca.  in  Cha.  237.  69;  Earl  of  Nophurg  y,  Wren^ 

(e)  1  Jac.  &  W.  232 ;  Earl  of  1  Vern.  220 ;  1  Jac.  &  W.  232. 
Nexvburg  v.  JFren,  1  Vern.  220 ; 
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nevertheleBB  be  sometimes  indaced  to  entertain  a  suit  of  the 
same  kind,  as  where  the  proceedings  there  are  not  com- 
plete (g),  or  where  the  bill  filed  in  the  former  court  has  been 
dismissed  (A).  And  in  a  case  in  which  a  bill  was  brought 
in  the  Exchequer  to  redeem  a  mortgage,  another  for  fore- 
closure was  allowed  in  this  court  (t ) ;  and  it  has  been  de- 
cided that  a  cross  bill  may  be  filed  in  Chancery  to  an  origi- 
nal bill  in  the  Exchequer  (A:). 

Of  the  numerous  local  courts  of  justice  established  in  this 
country,  the  courts  in  the  Principality  of  Wales  (/),  in  the 
Counties  Palatine  (m)  of  Lancaster  (n),  Chester  (o),  and  Dur- 
ham (p)y  in  the  Universities  of  Oxford  (q)  and  Cambridge  (r)^ 
and  the  court  of  the  Lord  Mayor  of  London  (s),  and  some 
others  (t),  have  their  distinct  collateral  jurisdictions  in  which 
equity  is  professedly  administered.  And  as  it  is  presumed  that 
the  general  rules  which  apply  to  one,  apply  to  all  of  them, 
we  shall  endeavour,  from  the  authorities,  to  deduce  and 
briefly  to  state  such  propositions  as  will  for  our  present  pur- 
pose sufficiently  elucidate  the  subject* 


(g)  Coysgame  ^.  Jones^  Ambl. 
613. 

(A)  Seymour  v.  Nostoorthyt 
1  Ca.  in  Cba.  155. 

(t)  Earl  of  Newburg  v.  IVren, 
1  Vern.  321. 

{k)  Parker  v.  Leigh,  6  Madd. 
115;  and  see  Glegg  v.  Legh^ 
4  Madd.  193. 

(/)  2  Vern.  484 ;  3  Atk.  264. 

(m)  2  Vern.  484. 

(n)  Gerrard  v.  Stanley,  1  Cba* 
Rep.  278 ;  Duckingfield  v.  Noi' 
worthy,  6  Vin.  Abr.  581,  pi.  23; 
S.  C.  3  £q.  Abr.  246,  pL  39 ; 
DavU  V.  Davis,  rep.  temp. 
Finch.  451. 

(0)  WiUiam  v.  Duttm,  1  Cba. 
Rep.  183 ;  Wilhugkby  v.  Brear* 
ion,  Gary,  59 ;  Jennet  v.  Bishopp, 
1  Vern.  184. 


(p)  Hall  yr.DowthwaitefiVera. 
398. 

(q)  Prat  V.  Taylor^  1  Ca.  in 
Cba.  237  ;  Edwards  v.  Dennisonf 
Dick.  139. 

(r)  Byat  v.  Pickering,  1  Cba. 
Rep.  86. 

(/)  Rich  V.  Jaquis,  1  Ca.  in 
Cba.  31 ;  S.  C.  2  Freem.  174; 
Mayor  of  London  v.  Dormer^ 
Cary,  43 ;  2  Bro.  C  C.  80. 

{t)  See  Arden  v.  Veale,  Cary, 
102 ;  Totbilly  151 ;  Lloyd  v. 
Philips,  2  Ca.  in  Cba.  17 ;  Johi^ 
son  v.  Desmineere,  1  Vern.  323. 
As  to  the  Dutcby  Court  of  Lan- 
caser  which  seems  to  be  a  Court 
of  Equity  only,  see  4  Inst.  3o6 ; 
Levington  v.  Woton,  1  Cba.  Rep. 
53 ;  Price  v.  Uoyd^  Cary  97 
1  Ventr.  157 ;  5  Ves.  735. 
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Am  their  aothoritj  extends  not  bejond  tlie  pnrticnlav  dk- 
tricts  in  which  they  «re  ntoate,  it  occnn  pHtm&faek  thftl 
they  can  afford  Ml  reKef  in  those  ceees  only  in  whidi  the 
property,  the  parties,  and  the  iritneeses  are  within  those 
districts.  If  the  plaintiff  should  live  without  the  jurisdiction 
of  ao  inferior  court  of  this  kind,  and  should  be  miallle  from 
infirmity  or  otherwise  personally  to  attend  therein  (u),  or  the 
defendant  should  be  resident  beyond  the  Emits  to  which  its 
anthority  extends  (x),  or  the  witnesses  should  be  out  of  the 
reach  of  its  process  (^),  or  free  from  its  authority  (2)1  and 
unwillingy  without  compulsion,  to  give  their  testimony  (a)y  or 
although  the  parties  and  witnesses  shoukl  be  within  the 
jurisdiction,  if  the  lands  or  matters  of  a  local  nature,  which 
form  the  subject  of  dispute,  should  be  widiout  (ft)  9  or  if  not, 
but  the  matter  of  equity  shoidd  relate  to  the  whole  lands  in 
respect  of  which  the  local  jurisdiction  exists,  as,  if  the  pro- 
prietors  of  two  counties  palatine  w«re  in  the  hands  of  sub* 
jects,  as  those  of  Lancaster  and  Chester  were  formerly,  and 
that  of  Durham  is  now,  and  they  were  to  enter  into  a  con- 
tract concerning  the  boundaries  of  their  respective  territo- 
ries (c) ;  or  if  the  judge  of  the  courTwere  himself  a  party  to 
the  suit  (d),  Chancery  would  afford  relief.  And  further, 
Chancery  being  a  court  of  general  jurisdiction  (e)  in  equity, 
it  may  be  laid  down,  that  wherever  the  power  of  the  local 
courts  is  inadequate  it  will  afford  a  remedy^  ne  curia  regis 
deficerent  in  jtutitid  exhibendd  (f).  Indeed  it  is  held  that 
nothing  shall  be  intended  to  be  out  of  its  jurisdiction  which 
is  not  shown  to  be  so  (g) ;  and  that  if  a  suit  be  there  instituted 
to  which  the  otgection  raised  is>  that  an  inferior  court  has 

(tf)  HiUon  V.  LmMOff,  Gary  48.  (c)  1  Vez.  448 ;  9  Yes.  jno. 

(jr)  4  Inst.  913.  56^. 

(y)  Rich  T.  JdqutSf  1  Ca.  in  {d)  1  Roll.  R«  331 ;  4  Inst. 

Cha.  31.  ti3;  Sir  J.  Bgerton  v.   Lord 

(z)  Mayor  of  Limdany. Sloughs  JDerbjff  is  Co.  R.  113;  S.  C. 

ier,  1  Ca.  in  Cha.  203.  1  £q.  Ca.  Abr.  137. 

(a)  See  Uoyd  v.  Fhitips^  9  Ca.  (f )  1  Yea.  904. 

in  Cha.  17.  (/)  4  Inst.  913, 

<l)  Stephens  v.  Berry^  1  Yem.  (^)  1  Yea.  904. 
919;  Toth,  117. 189. 
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jurisdiciioil  (A)  Over  the  matt^^  this  cowrt  gem r&Uy  reqmres 
to  be  satisfied  not  only  of  that  fact  (t),  but  that  the  inferior 
Gonrt  is  capable  of  affording  a  complete  remedy  according  to 
equity  (ft).  And  there  are,  it  seems,  some  instuices  in  which 
it  will,  if  first  applied  to,  proceed  in  a  suit,  although  it  should 
appear  that  adequate  relief  might  be  obtained  in  a  court  of 
limited  jurisdiction  (0;  as,  where  the  subject-matter  of  dispute 
IS  personal  and  transitory  (m),  or  relates  to  a  breach  of 
trust  (»),  which  it  will  be  recollected  is  of  a  personal  nar* 
ture(o),  or  where  the  subject-matter  of  dispute  is  of  great 
▼alne,  or  the  question  one  of  ^eat  difficulty  (p).  But  after 
a  decree  in  %  court  of  this  latter  kind,  the  general  rule  ap- 
pears to  bediat  Chcmcery  will  not  take  cognizance  of  the 

matter(9X 
But  besides  the  local  courts,  the  authority  of  which  is  coi^ 

fined  to  districts  within  the  jurisdiction  of  Chancery,  there 

are  others  exercising  judicial  powers  in  law  and  equity  beyond 

the  reach  of  its  process*    These,  of  course,  are  the  tribunals 

established  for  the  administration  of  justice  in  the  immediate 

dependences  of  the  Crown,  and  in  the  colonies.    The  power 

of  this  court,  where  the  property,  although  within  the  empire,, 

is  out  of  its  reach,  is  of  course  less  extensive  than  that  which 

it  exercises  with  reference  to  an  intessMt)  court  of  local  autho* 

rity ;  for  as  it  merely  acts  in  personam  (rX  and  cannot  affect 

(h)  Gerrard  v.  Stanley ,  i  Cha.  (m)  4  Inst  s  13 ;  Hales  v.  Da» 

R.  378;  2  Vera.  484;  3  Atk.  ntei^  cited  1  Ca.  in  Cha.  41. 

264 ;  2  Ves.  jun.  563.  (n)  Edgwortk  ▼•  DameSf  1  Ca* 

(t)  1  Vez.  904 ;  1  Ca.  in  Cha.  in  Cha.  40. 

93s;  Draper v.Crowthery2VentT»  (0)  See  above,  p.  147. 

363;  Strode  Y.Liitlef  iVem.  sS.  {p)  Brace  v.  Toy/or,  2  Atk. 

(Ic)  Lotogher  v.  Lowgher,  Cary  353 ;  and  see  Fleetwood  v.  Fod, 

55;   Bkh  V.  JaquiSf  I  Ca.  in  Hardr.  171. 

Cha.  31 ;  Newdigate  v.  Johnsonf  {q)  3  Cha.  Rep.  67;  Coombs 

9    Ca.     in    Cha.    170 ;    Jnon.  y.Kingstonf  Rep.  ten^>.  Finch, 

9   Freem.  169 ;  9  Ventr.  363 ;  319 ;  and  see  Uoyd  v.  FkUipSf 

92  Vin.  Abr.  9 ;  Strode  y.  Litile,  9    Ca.  in  Cha.   17 ;  Davis  y. 


1  Vern.  58 ;  ibid.  298  ;  2  Vera.  Davis,  Rep.  temp.  Finch,  451. 
484^  (r)  9  Vem.  495 ;  1  Atk.  544 ; 

(/)  Levington  ▼.  JFototif  1  Cha.  1  Ves.  204 ;  3  Atk.  589 ;  3  Ves. 

R«P'  53.  55 ;  Toth,  145;  Fleet'  189 ;  5  Madd.  307  ;  3  Swanst. 

wood  v.  Fool,  Hardr.  171.  710. 
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property  out  of  its  jarisdictton  (s),  it  can  only  make  a  decree 
between  them  where  the  party  defendant  is  within  its  power. 
In  such  case,  however,  it  will  interfere :  for,  if  a  person  dis- 
puting a  right  respecting  property  abroad,  but  within  the 
empire,  come  within  the  reach  of  this  court  (t),  it  may  upon 
the  institution  of  a  suit  make  a  decree  against  him  (u),  although 
it  should  not  be  able  to  carry  the  same  into  effect  (x),  unless 
it  appear  that  some  established  tribunal,  having  sufficient 
authority  for  the  purpose,  hath  already  made  a  decree  upon 
the  subject  (y) ;  and  will  it  seems  do  so  even  in  that  case,  if 
the  question  be  one  of  fraud  (2),  or  breach  of  tmst  (a).  And 
it  deserves  notice,  that  there  are  instances  in  which  this  court, 
if  it  should  be  attempted  to  institute  proceedings  abroad  after 
adjudication  of  the  matter  here,  would  grant  an  injunction  to 
restrain  the  same  (&),  and  would  prevent  the  party  from  leav- 


(4)  s  Ca.  in  Cha«  914 ;  1  Cha. 
Rep.  278;  1  Vem.  421 ;  Fryer 
V.  Bernard^  3  P.  Wms.  a6i ; 
S.  C.  SeL  Ca.  in  Cha.  5 ;  3  Ves. 
182;  1  Atk.  544;  1  Vez.  454; 
and  see  Carteret  v.  Petty^  rep. 

2  Swanst.  333,  note;  Fike  v. 
Hoare^  Ambl.  438.  (Iinstions 
retpectiog  the  title  to  lands  so 
situated,  are  to  be  decided,  in  the 
first  instance,  in  the  courts  of 
local  judicature,  with  appeal  res- 
pectively to  the  House  of  Peers, 
and  to  the  King  in  Council.  As  to 
Scotland  and  Ireland,  see  Acts  of 
Union,  and  as  to  the  other  de- 
pendencies, see  Cristian  v.  Cor^ 
ren,  1  P.  Wms.  339 ;  Earl  of 
Derby  v.  Duke  of  Aihol^  \  Vez. 
303 ;  Attomey'Generalv.SCexvartf 

3  Meriv.  143;  Bmfley  v.  Ed- 
wardSf  3  Swanst.  703,  and  the 
authorities  therein  cited. 

(0  1  Vem.  77 ;  3  Atk.  589 ; 
3  Ves.  183;  10  Ves.  165; 
3  Swanst  71 1 ;  5  Madd.  307. 

(11}  Roberdeau  v.  RouSf  1  Atk. 


543 ;  Brooks  v.  Oliver,  AmbL 
406 ;  ScoH  V.  Nesbiti,  14  Ves. 
438 ;  Bedford  v.  Kemble,  1  Sim. 
&  Stu.  7 ;  Houlditch  v.  Marqtdi 
of  Donegal!,  1  Sim.  &  Stu.  491. 

(x)  Penn  v.  Lord  Baltimore, 
1  Vez.  444;  and  see  Bayley  v. 
Edwards,  3  Swanst.  703,  in  which, 
it  may  be  remarked,  the  Privy 
Council  decided  that  a  decree 
here,  as  it  may  be  ineffectual,  is 
no  bar  to  a  suit  in  a  colonial 
court 

{y)  White  ▼.  Hall,  13  Vet. 
381 ;  and  see  Foster  v.  Vassal!, 
3  Atk.  587 ;  1  Sim.  St  Stu.  494. 

(r)  Earl  of  Arglasse  v.  MuS' 
champ,  I  Vem.  75 ;  Ijord  Crans- 
town  v.  Johnston,  3  Ves.  164. 

(a)  Earl  of  Kildare  Y,  Eustace, 
1  Vem.  405.  419. 433. 438. 437 ; 
and  see  Bayley  v.  Edwards, 
3  Swanst.  703. 

{b)  Beckford  v.  Kemble,  1  Sim. 
&  Stu.  7 ;  Bwhby  v.  Munday, 
5  Madd.  397. 


ing  this  kingdom  for  the  purpose  (e).  And  if,  as  in  the  case 
of  internal  local  conrts,  the  question  should  relate  to  the 
whole  district  to  which  the  limited  jurisdiction  extends,  and 
be  matter  of  equity,  this  court  would  entertain  it.  Hence, 
where  a  bill  was  brought  in  Chancery  for  the  specific  per- 
formance of  an  agreement  between  the  proprietors  of  adjoin- 
ing provinces  in  British  America,  by  which  it  was  stipulated 
that  the  boundaries  between  them  should  be  defined  by  the 
means  therein  mentioned,  this  court  made  the  required  de- 
cree, although  it  would  have  been  unable  to  enforce  it{d). 
And  where  a  mortgage  was  made  of  the  Isle  of  Sarke,  this 
court  decreed  a  foreclosure  {e). 

It  is  also  to  be  obsenred,  that  where  the  property  is  not 
within  the  empire,  this  court  will  take  cognizance  of  matters 
of  equity  in  respect  thereof  arising  between  parties  of  which 
the  defendant  is  within  its  jurisdiction,  and  generally  will 
not  permit  a  person  amenable  to  its  authority  to  take  advan- 
tage of  the  laws  even  of  a  foreign  country  (/).  But  it  is  to 
be  observed,  that  it  will  not  decide  where  the  dispute  is 
rather  of  a  treaty  than  of  municipal  jurisdiction  (g) :  and 
therefore,  where  the  East  India  Company,  who  have  not 
here  any  delegated  sovereignty  (A),  but  are  merely  sub- 
jects (t),  were  defendants  to  a  bill  by  a  native  prince  of 
India  for  an  account  of  the  profits  of  territory  transferred 
to  them  as  a  security  for  money  lent  to  him,  diey  being  con- 
sidered, in  relation  thereto,  as  an  independent  state,  this  court 
would  not  take  cognizance  of  the  matter  (it).  And  if  the 
question  should  be  of  such  a  political  nature  that  the  proper 
mode  of  obtaining  its  determination  is  by  application  to  the 
King  in  Council,  this  court  would  not  interfere  (/)• 

(c)  Howden  v.  Rogers^  i  Vet.         (A)  i  Ves.  jun.  390. 

h  B.  129.  (t)  3  Ves.  431 :  3  Bro.  C.  C. 

(d)  Penn  ▼•  Lord  Baltimore,     303. 

1  Vez.  444*  (k)  Nabob  of  Camatic  v.  Ea^ 

(e)  Toilet  V.  Carteret,  s  Vem.  India  Company,  a  Yes.  jim.  56 ; 
434;  Earl  qf  Derby  v.  Dtike  of  S.  C.  1  Ves.  jun.  371,  and  same 
AtheX,  1  Vez.  203.  case,  under  title  Nahch  of  Arcot 

(/)  3  Ves.  183;   5   Madd.  v.  East  India  Company,  4  Bro. 

307.  C.  C.  189;  S.  C.  3  Bro.  C.  C. 

{g)  9  Ves.  juD.  60 ;  and  see  393. 
Barclay  v.  Riuatll,  3  Ves.  424.  (0  3  Yes.  435. 


568  ApysMiiiK. 

W9  maj  now  notice  th«  case  of  property  'ux  this  eountiy 
the  right  to  which  is  disputed  against  a  person  who  is  not  an 
p^nglmh  Bul3iect(m).  It  beisg  contrary  to  Iaw,  9B  wdl  ss  to 
puUic  policy,  that  a  foneign  soyeraign^  or  evea  sufaject,  shoidd 
hoU  hauls,  or  any  charge  therettpoo,  in  this  eouatry,  questions 
of  the  kind  here  alluded  to  can  aiise  only  in  relation  to 
personal  eilate.  And  where  this  court  has  the  control  of 
psopefty,  upon  a  suit  1^  auch  persons,  it  disposes  thereof 
according  to  the  law  of  that  country  to  which  the  decision  of 
the  question  more  prq>erly  belongs  (n).  And  in  administering 
justice  in  soch  cai»es,  this  court  is  careful  not  to  interfere 
with  our  own  national  policy,  or  the  prerogatives  of  ths 
Crown.  And  hence,  if  a  suit  were  instituted  on  behalf  of  a 
government  not  acknowledged  by  this  country,  this  court 
wo«ld  not  take  any  judicial  notice  of  the  existence  thereof; 
and  consequently  would  not  exert  its  jurisdiction  (ja). 

(m)  See  tbe  case  of  the  CoZosi*  311 ;  and  Jwm.  rep.  a  Swaut 

bian    Govertmuni   v.   HtniadOf  326,  note ;  6  Ves.  730. 

I  Sim.  R.  94.  (b)  The  City  of  Berne  r.Bank 

in)  3  Yes.  434 ;  and  see  Jsh-  ef  England,  9  Yes.  347 ;  and  see 

con^'i  Case,  1  Ca.  in  Cha.  S33 ;  Barclay  v.  Russelly  3  Yes.  434; 

Gold  ▼•  Canham,  rep.  9  Swanst.  10  Yes.  354;  11  Yes.  B94. 
335,  note ;  S.  C.  1  Ca.  in  Cha. 
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THE  Antbor  inll  herein  for  the  most  part,  refer  to  the  particular  iiuitter» 
treated  of  in  this  Tolome,  under  the  general  heads  of  the  Jurisdiction,  for  the 
purposes  of  connecting  this  Index  with  the  Table  of  Contents,  and  showing  the 
more  minute  subdivisions  of  each  subject,  and  of  avoiding  the  repetition  which 
would  necessaril J  ensue  from  the  contrary  course ;  but,  lest  any  difficsltj  should 
arise  to  the  Reader  from  the  plan  which  u  so  adopted,  he  will  endeayonr,  in  every 
instance  worthy  of  notice,  to  introduce  the  direct  object  of  reference,  pointing 
out,  where  such  insertion  is  made,  the  general  head  under  which  the  same  may  be 
fouud.  He  hopes  that  this  explanation  will  be  a  sufficient  apology  for  the  dr- 
cuitons  appearance  which  thu  Index  will  necessarily  assume,  and  the  more 
especially  as  he  only  offers  to  the  Reader,  by  reference  from  one  part  of  it  to 
another,  an  additional  resource. 


A. 

Abatement,  see  Tnut-Estate. 

ABATOR,    sec  PrivUy. 

ABRIDGMENTS,    see  Copy^ght. 

ABUSE  OF  THE  LAW.    see  Law. 

ACCIDENT,  359,  et  seq. 
definition  of,  358. 
occasioning  inability  to  produce  evidence  of  title,  359,  ef  seq* 

immediate  injuiy,  359. 
relief  in  certain  particular  instances  of  in  relation  to  annuity, 
bond-debt,  assets,  distress,  articles  of  clerkships,  apprentice- 
fee,  revolution,  stock,  364,. 365. 

See  Account.    Distinction.    Lam.    Specific  Performance* 
Trustees. 

ACCOUNT,  504,  et  seq. 

grounds  of  this  court's  jurisdiction  in  relation  to,  504. 
advantages  of  proceeding  in  Equity,  ibid. 
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ACCOUNT-^coR^tt^. 

general  pnndples  of  tfak  court's  uiterfereiice»  505. 
as  to  legal  title,  506. 
of  reotoi  506,  et  seq.  512. 

upon  an  ejectment4)ill>  506. 
as  to  length  nf  time  for  which  directed>  507,  508. 
OB  bdialf  of  heir  of  equitable  estate,  508. 
of  dower,  ibid. 

where  directed,  508, 509. 
in  cases  of  partition,  509. 
where  granted  upon  trespass,  ibid. 

legal  waste,  510. 
equitable  waste,  ibid, 
waste  in  respect  of  mines,  ibid, 
in  relation  to  tithes,  ibid,  et  seq. 

as  to  title  of  plaintiff,  51 1. 
to  what  extent,  ibid, 
between  landlord  and  tenant,  512. 

mortgagor  and  mortgagee,  ibid, 
against  a  receive',  513. 

sequestrator  of  tithes,  533,  n. 
an  agent  generally,  513. 

where  he  makes  a  counter-demand,  513, 514. 

where  he  has  mixed  the  property  with  his 
own,  514. 
a  steward,  ibid. 

a  stranger  having  money  in  his  hands,  545. 
between  partners,  and  representatiyes  of  a  deceased  partner  and 

survivor,  516,  517. 
in  cases  «f  contribution,  517,  518.  522. 

apportionment,  519,  el  seq* 

accident,  mistake,  surprise,  or  fraud,  523. 

trust,  ibid,  et  seq. 

breach  of  trust,  533. 
against  trustees,  523^  541. 

against  executors  and  administrators,  533,  534,  538.  et  seq, 

in  ecclesiastical  court,  538. 
in  Chancery,  538.  541. 
affected  by  the  doctrines  of 
exonerfitioni  conversion  and  election,  529,  530.  533. 

on  behalf  of  creditors^  538. 

541- 
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ACCOUNT    continued. 

against  executors  and  administrators  on  behalf  of  legatees,  539. 

next  of  kiDy 

539* 
of  assets,  peisonal  and  real,  538. 

decree  for,  541. 

does  not  affect  the  legal 
privileges  of  creditors,  541. 
injunction  to    restrain 
proceedings  elsewhere,  after,  542,  543* 
*  all  parties  taking  benefit 

of  considered  as  actors,  543. 
any   party  in  distribu- 
tion may  obtain  leave  to  prosecute,  542. 
as  to  interest,  543,  et  seq. 

in  case  of  specific  performance^  543. 

vendor  and  purchaser,  ibid,  n. 
•lebt,  543. 
legacy,  ibid, 
against  executors  and  administrators,  544,  n« 
guardians,  544. 
committees,  ibid, 
receivers,  ibid, 
agents,  ibid. 

in  case  of  a  stranger  having  money  in 
his  hands,  545. 
rests,  5i3>n,  5131  »• 

reduction  of  principal  by  rents  received  under  security 
for  debt,  546. 
as  to  a  release^  546. 

with  respect  to  the  consideration,  ibid, 
it  may  be  presumed,  550. 
as  to  a  stated  account,  547. 

nature  of,  ibid. 

with  respect  to  acceptance  of,  ibid. 

presumption  of  its  having 
been  settled,  ibid, 
as  to  a  settled  account,  ibid. 

with  respect  to  spedfic  errors,  547, 548. 
where  party  may  surcharge,  548. 

fidsify,  ibid, 
liberty  given  to  surcharge  and 
falsify  before  master,  548,  n. 
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ACCOUtrr-^^cmtinued. 

as  to  liq>8e  of  idme,  5489  et  seq. 

effect  of  at  law,  5481  549. 
in  equitji  ibid* 

grounds  of  doctrine,  ibid, 
where    accounts    have 
ceased  for  six  years,  549^ 

are  cur- 
rent, ibid. 

in  relation  to  merchants 
accounts,  ibid, 
a  case  of  mortgage,  549. 
550. 
between     trustee     and 

cestui  que  trust,  550. 

where 
the  former  is  a  corporate  body,  and  the  latter  is  a  charity 

550. 
settlement  may  be  presumed,  ibid. 

aee  Distinction.    Equity  of  Redemption.    Interest.    Mort^ 
gage. 

ACCOUNTS 

kept  by  a  person  deceased,  as  to  credit  given  to  afler  lapse  of 

time,  547,  n. 

ACCOUNTANT,    see  Trustees, 

ACCOUNTANT-GENERAL,    see  Settlement. 

ACCUMULATIONS, 

to  whom  they  belong  in  cases  where  a  trust  is  ineffectual,  79,  So. 

interim  or  mesne  to  whom  they  belong,  where  undisposed  of,  77. 

see  Statute.     Trusts. 

ACCUMULATIVE  LEGACIES,  i«o. 

where  given  by  the  same,  and  where  by  different  instruments* 

lai. 

ACTION, 

different  kinds  of  at  law,  367,  n. 

see  Ckoses.    Specific  Performance. 

ACTS  OF  PARLIAMENT,     see  Notice. 

private,  see  Law. 

ACTS  OF  STATE,    see  Copyright. 

ADEMPTION,    see  Legacy. 

ADMINISTRATORS, 

regarded  as  Trustees,  537. 

ground  of  jurisdiction  over  them,  538. 

as  to  performance  of  their  duty,  104. 

see  Account.    Fraud.    Receiver.     Trust. 
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ADMISSION,    see  EquUi^  of  Beden^ion. 
ADVANCEMENT, 

limitation  to  8ecure»  44. 
inference  of>  wtienoe  it  arisieft,  89. 

htm  to  be  rebutted,  91,  92. 
to  ^at  interests  it  applies,  93. 
whence  intention  <^  parent  to  he  derived,  90,  91. 
where  implied  upon  purchases  by  ancestor,  90. 
see  Intention. 

ADVANCES 

subsequent  upon  l^al  mortg^s,  188, 190. 

equitable  mortgages,,  193. 

fledges,  195. 

AFFIDAVITS, 

as  to  their  being  read  on  application  for  an  injunction  after 

answer,  337. 

to  dissol've  a  common 

injunction,  343. 

on  relief  being  sought  upon  lost  deeds,  361. 

not  where  discovery  only  sought  upon,  ibid. 

on  lost  bonds,  369. 

see  Bill  of  Interpleader, 

AGENT, 

how  he  may  be  appointed  withm  the  Statute  of  Frauds,  435. 
bound  to  keep  accounts,  513. 

see  Account.    Agreement,      BiU   of  Interpleader.    Dit' 
eovery.    Fraud,    Notice.     Truitees. 

AGREEMENT, 

of  the  different  descrqitions  of,  at  law  and  in  equity,  (coienaitts 

wriftea  agreements  and  parol  agreements)  490^  483* 
as  to  construction  and  effect  of  in  equity,  446. 
where  to  be  in  writing  according  to  the  Statute  of  Fiaudsy 

433,  435>  436- 
what  contracted  to  be  done  by,  considered  as  done»  446. 
upon  whom  subsequent  gain  or  loss  in  respect  of  the  properfy» 

or  the  consideration,  to  fall,  448. 
validity  of,  referred  to  time  when  made,  ibid, 
as  to  the  signing  of,  434. 

by  agent,  within  the  Statuteof  Frauds,  435. 
sealing  of,  ibid, 
stamping  of,  ibid,  n. 
as  to  the  specific  performance  of,  see  Specific  Perfbrmanee. 
as  to  the  rescinding  of,  483,  et  eeq. 
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AGREEMENT— con^'nttec?. 

comparison  of  court's  refusal  to  perform^  and  its  interference 

to  rescind,  482,  483,  484. 
cross-suits  instituted  to  perform  and  to  rescind,  483. 

as  to  the  rescinding  of,  where  consideration 
inadequate,  483  and  notes, 
general  rules,  48s,  485. 
see  AftideB.    C&meyance*    Fraud.     ItUots  and  Lunatics* 
RepresenioHvef.    Specific  Performance.     Fraud. 

ALIEN,    see  Cestui  que  trust  Use.    Cestui  que  Trust.    Feoffee. 

AMBIGUITY,  patent  and  latent,    see  Evidence. 

ANNALS.,    see  Coptfunight. 

APPRENTICE  FEE.    see  Accident. 

ARTICLES,    see  Married  Woman. 

ANNUITIES,    see  Breach  of  Trust.    Infants.    Statute.    Trustees. 

ANNUITY,  365- 

void  for  defect  of  memorial,  500. 

as  to  relief  where  void,  with  reference  to  die  refunding  of  the 
consideration,  and  of  the  annuity  payments,  501,  502. 
see  BM  Q^ia  Timet. 

m 

ANSWER,    see  Declaration  of  Trust.    Power. 

ANTICIPATION 

by  married  woman,  clause  against  in  a  settlement,  37. 
see  Wife. 
APPOINTMENT,    see  Fraud  and  Pmer. 

APPORTIONMENT,  519,  et  seq. 

in  respect  of  time,  not  originally  allowed,  519. 

whence  derived,  519>  530. 
instances  where  lessor,  tenant  for  life,  in  tail,  after  possibility  of 
issue  extinct,  for  years  determinable  on  lives,  and  rent  paid, 

530. 

where  tenant  ftr  life  has  a  power  to  lease,  520,  521. 

has  not  a  power  to  lease,  and 
rent  not  paid,  521. 
none  of  taxes,  quit-rents,  or  other  charges,  521. 

annuities,  522. 
of  dividends  of   money  in  the  funds,  when  and  where  not, 

ibid^ 
of  mortgage-dfebt,  bond-debt,  ibid. 
see  Account.    Statute. 
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ARBITRATION,    see  Awird.    Specific  Performance. 

ARBITRATOR,  how  regarded  in  Chancery,  494. 
authority  of,  494,  495. 
where  hig  determination  final,  495. 
see  Atoard,    Discovery. 

ARTICLES  OF  AGREEMENT 

how  settlement  made  by  this  court  to  oonfiirm  withy  379. 
see  Deeds.    Executory  AgreemaU. 

ARTICLES  of  Clerkship,    see  Accident. 

ASSETS, 

personal  estate  liable  to  simple  contract^  and  specialty  debts, 

534- 
real  estate,  except  copyhold,  liable  to  specialty  debts,  and 

simple-contract  debts  of  trader,  524,  s^$. 
legal,  s^5' 

trust-estates  descending  in  fee,  ibid. 
where  an  equity  of  redemption  is,  ibid- 
equitable,  ibid. 

nature  of,  ^^6^  537. 

created  by  devise  or  charge  of  freehold,  or  of  copy- 
hold estate  for  the  payment  of  debts,  536. 
where  an  equity  of  redemption  is,  535,  526. 
parliamentary  approbation  of  the  doctrine  of,  537, 
538. 
of  the  administration  of  legal  and  equitable,  537,  et  seq. 
devise  for  the  payment  of  debts,  out  of  the  statute  3  W.  &  M. 

c  14,  538. 
'of  the  administration  of,  where  superior  creditor  has  been  paid 
out  of  legal  assets,  ibid, 
primary  fund,  ibid, 
as  to  the  marshalling  of,  ibid. 

on  behalf  of  l^atees,  539, 540. 

against  the  heir, 

540* 

devi- 

»ee>539»540- 
in    case    of  a 

charity,  540. 

widow  in  respect  of  her 

paraphernalia  against  heir,  l^tee,  or  next  of  kin,  540,  541. 
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ASSETS-^otUinued. 

as  to  the  general  administration  of,  52i>  f^  seq.  541,  et  seq. 
see  Accident,    Account,     Charities. 

ASSIGN, 

covenant  not  to.    see  Forfeiture. 

ASSIGNEES 

of  bankrupt,  of  insolvent,  for  benefit  of  creditors,  and  for 
valuable  consideration,  see  Fraud.  Married  Woman,  Spe* 
cific  Performance.     Wife. 

ASSISTANT  JURISDICTION,  ^sSy  et  seq. 

ASSURANCES,  see  Instruments,    luito. . 

ATTAINTED  PERSON,    see  Fe^ee. 

ATTORNEY,    ^et  Fraud.     Notice. 

AUCTION, 

sales  by,  fraud  in  relation  to,  390* 

by  puffing,  ibid, 
biddings  on  behalf  of  owner,  where  fraudulent  and 

where  not,  ibid, 
with  reference  to  the  Statute  of  Frauds,  440,  n. 
see  Fraud. 

AUCTIONEER,    see  Bill  of  Interpleader. 

AUTHOR, 

as  to  common-law  right  of,  318. 
statutory  right  of,  318,  319. 
see  Injunction, 

AWARDS, 

as  to  authority  of  this  court  on  the  subject  before  the  statute 

9  &  10  W.  &  M.  c.  15,  493,  494. 
object  of  that  statute,  494. 
meaning  thereof,  ibid. 

principles  which  r^^te  this  court  upon  the  subject,  494, 495. 
relief  afforded  on  ground  of  miscondudt  of  arbitrators,  495. 

fraud,  ibid, 
mistake^  ibid, 
as  to  the  interpretation  of,  496. 
submission  most  be  in  writing,  ibid. 

at  what  period  it  may  be  made  a  rule  of  court,  ibid, 
as  to  its  being  made  a  rule  of  Chancery,  ibid, 
power  to  set  aside  confined  to  the  court  of  which  made  a  rule, 
•^ibid. 

&  ft 
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AWARDS— coii«»itf«ef. 

tti  to  the  incerferenoe  of  this  trnxn^  where  rule  isof  a'oomt  of 
law,  withm  the  «tatii€e»  496, 497* 
not  within  the  statute,  497, 498. 

where  stipulation  that  sub* 
mission  be  made  a  rule,  but  that  neglected,  497. 

where   submission  agreed 

to  be  made  an  order  of  Chancery,  IbidL 

as  to  efiect  of  usual  condition,  where  submission  made  a  rule 

or  order  of  a  court  of  law,  (hat  a  bill  diould  not  be  filed  by 

either  party,  498. 

as  to  matters  in  dispute  in  a  cause  being  made  an  «rder  of 

Chancery,  ibid. 
as  to  enforcing  where  under  order  of  court,  ibid, 
specifically  performed,  498, 499. 

this  court  upon  setting  aside,  gives  consequential  and  nects- 
sary  directions  to  make  remedy  complete,  499. 
see  Specific  Perfwrn^nee. '  Statute. 

B. 

BANK.    V6e  BU  of  haerplmder. 

BANK  STOCK,  ANNUITIES,    see  Breach  iff  Tf^.     StoA. 
Trustees. 

BANKERS,    see  Trustees. 

BANKRUPT,    see  Deeds.    THsowery.    Married  WomoM.   Trust. 
Trustee.    Statute.     Wife. 

BARGAIN  AND  SALE,    see  Instruments.    Mttdke. 

BENEnT  SOCIETIES, 

operation  of  tfiestatute6  Geo*4,  c«  74,  in  relatioii  to,  1^  170. 

BILL  OF  INTERPLEADER,  346,  ei  seq. 

ground  of  this  court's  interference  up#n,-44i8. 
where  injunction  granted  upon,  347. 
affidavit  required  upon,  ibid, 
course  of  proceeding  upon,  9>id. 
where  defendant  abroad,  ibid.  n. 
instances  of  such  a  faQl,  347,  et  seq. 

by  auctioneer,  548. 

<iaptain  en  bill  of  htSag,  34IB,  349. 

tenant,  iMd. 

hmky  348. 

BtahehoMer,  ibid. 

•gent,  349. 
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BILL  OF  PEACE,  344,  et  9eq. 

grounds  of  this  court  s  inteiference  upon,  344. 

where  perpetual  injunction  granted  upon,  344*  et  seq. 

where  founded  upon  legal  right  of  one  against  many,  or  of 

many  against  one,  344,  345. 
instances  in  which  brought  to  establish  such  a  right,  345. 

to  defend  such  a  right,  ibid, 
where  founded  upon  legal  right  between  two  parties  only,  ibid, 
instances  in  which  brought  to  quiet  such  a  right,  346. 
instances  in  which  such  a  bill  lies  (in  relation  to  tithes,  tolls, 

customs,  moduses,  fines,  &c.)  345,  and  note. 

BILL  FOR  THE  PROTECTION  OF   PROPERTY,  PEN- 
DENTE LTTEy  353. 
in  a  court  of  law,  ibid, 
in  an  ecclesiastical  court,  ibid. 

BILL  QUIA  TIMET. 

ground  of  this  court's  interference  upon,  350. 

instances  of,  (in  relation  to  specific  chattels,  legacy,  money, 

annuity)  351,  353. 
instances  in  which  brought  to  seciu'e  property,  to  the  enjoy- 
ment of  which  the  party  is  entitled  at  a  future  time,  350. 

at  present,  but  delayed, 

352- 
BOND, 

as  to  profert  of  at  law,  361. 

where  Chancery  relieves  upon  loss  of,  ibid. 

instances  of  obligee  being  decreed  to  release,  488,  n. 

BOND-DEBT,    see  Accident. 

BOOK-KEEPER  OF  CORPORATION,     see  Discovery. 

BOUNDARIES,  COMMISSIONS  TO  ASCERTAIN,  zoi.etseq. 
jurisdiction  of  this  court  in  relation  to  origin  of,  301. 

when  exercised,  301 ,  302. 
mode  in  which  exercised, 
302,  303. 
BREACH  OF  TRUST, 

as  to  investment  of  trust-monies,  156. 

to  purchase  South  Sea  Stock  or  Bank  Stock,  under  direction 
to  lay  out  in  Government  Funds,  or  other  good  securities  ; 
but  not  to  purchase  Soadi  Sea  Annuities  or  Bank  An- 
nuities, ibid. 

ais  to  varying  mvestment,  157. 

RES 
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BREACH  OF  TRUST— continued. 

consequence  of^  to  trustees,  156,  158. 

see  Specific  Performance.     Trust,     Trustees, 

BUBBLE  COMPANIES, 
relief  in  cases  of,  387. 

BUILD,  covenant  to.    see  Specific  Performance. 

BUSTS,    see  Exclusive  Right. 

C. 

CALENDARS,    see  Copyright. 
CAMBRIDGE,    see  Chancery.     Universities. 
CANCELLATION,    see  Lato. 

CASE, 

where,  and  manner  in  which,  submitted  to  a  court  of  laW|  996. 
CASTS,    see  Exclusive  Right. 
CERTAINTY, 

requisite  in  a  will  as  to  the  property,  98.  100. 

as  to  the  persons,  98.  101. 
see  Specific  Performance. 
CESSER,    see  Trust  Terms. 
CESTUI  QUE  USEy 

his  rights,  &c.  originally,  a. 

who  might  be,  {King^   Corporation,  Poor  of  Parish,  Alien, 

Wife)  7,  8. 
how  affected  by  Statute  of  Uses,  14. 16,  17. 
CESTUI  QUE  TRUST, 

who  may  and  who  may  not  be,  (Alien,  Corporation^  Poor  of 

Parish)  31. 
right  of,  on  breach  of  trust  by  trustees,  143. 144. 
see  Account. 
CHANCERY, 

agit  in  personam,  S55* 

jurisdiction  of,  with  relation  to  the  superior  tem- 
poral and  spiritual  courts,  551. 

the  courts  of  fe- 
cial jurisdiction,  553. 

the  court  of  Ex* 
chequer,  5511, 553. 

the  courts  of 
Wales,  of  Lancaster,  Chester  and  Durham,  of  the  Universi- 
ties of  Oxford,  and  Cambridge,  and  of  the  IxNPd  Mayor  of 
London,  553,  et  seq. 
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CHASCERY -continued. 

jurisdiction  of  with  relation  to  property  within  the  jurisdic- 
tion of  the  courts  in  the  immediate  dependencies  of  the 
Crown,  as  in  Scotland,  Ireland,  and  in  the  Colonies,  55^9 
et  seq. 

without  the  empire, 

557- 
within  the  jurisdic- 

diction,  but  the  parties  not  English  subjects,  558. 

CHARGE, 

construction  put  upon  in  this  court,  102. 
where  it  raises  a  constructive  trust,  ibid, 
for  payment  of  debts,  los,  103. 

legacies,  103. 
where  not  raisable,  who  entitled  to  amount,  131,  e<  $eq* 
see  Distindion,    Statute. 

CHARITABLE  USES,  336,  et  $eq. 
nature  of,  336. 

where  intent  of  testator  void,  property  will  go  to  the  heir  or 
residuary  devisee,  executor,  residuary  legatee,  or  next  of 
kin,  245. 
as  to  carrying  into  effect,  342. 

by  this  court,  ibid, 
the  king,  343,      , 
as  to  manner  of  carrying  into  effect  in  either  case,  ibid. 

instances  in 
which  expressed  for  benefit  of  Unitarians,  or  Jews  and  Bap- 
tists, Quakers,  or  other  dissenters,  344,  345,  and  note. 

CHARITIES, 

jurisdiction  of  this  court  as  to  their  management,  how  con- 
ferred, 334. 

as  to  their  revenues,  how  derived, 

235- 
this  court  will  arrange  assets  in  favour  of,  540,  n. 

see  Account*     Assets.    Intent.     Statute.     Trustees. 

CHARn*5r  FUNDS,    see  Statute. 
what  so  considered,  347. 

CHATTELS, 

personal  and  real,  limitation  of,  by  will,  62,  63. 
see  Husband, 

CHATTELS  SPECIFIC. 

deliver}*  of,  compelled,  467. 

R  R  3^ 
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CHATTELS  SFEClFlC^-^ontinued. 
ground  of  court's  interference,  ibid, 
plaintiff  must  show  good  title,  468. 
whether  received  upon  trust,  or  not,  ibid, 
injunction  granted  to  protect  in  mean  time,  ibid, 
instances  of  heir-looms,  curious  tobacco-box,  valuable  paint* 

ing,  ancient  horn,  antique  altar,  carved  cherry-stone,  dresses, 

&c.  of  free-masons,  deeds,  467,  468,  n. 
things  by  which  the  right  to  property  is  maintftined,  468. 
see  Deeds. 

CHESTER, 

palatine  court  of.    see  Chancery. 

CHILDREN, 

favoured  in  construction  of  trusts  in  personalty,  65, 
posthumous,  considered  as  living  at  death  of  parent,  69. 
where  interested  in  their  mother's  equity  to  a  settlement,  where 

not,  199.  sol. 
illegitimate,  how  regarded,  119. 

see  Daughters.    Fraud.    Parent.    Pofwer.    Ami.    Sur^ 
render.     Trusts,     Younger  Children. 

CHOSES  in  action,  or  suit,  of  a  married  woman,  198,  199. 

interest  of  husband  therein,  199. 

assignable  in  equity,  300. 

see  Assignees.    Conveyances. 
CLERK  OF  CORPORATION,    see  Discovery. 
CODICIL,    see  Power. 
COLONIES,    see  Chancery. 

COMMISSION,    see  Boundaries.    Dotver.    Partition. 
in  the  army,  see  Fraud. 
marines,  see  Frand, 

COMMISSIONERS, 

as  to  appointment  of  by  this  court,  306. 
of  bankrupt,  see  Fraud. 

COMMITTEES 

of  idiots  or  lunatics,  sometimes  authorized  to  satisfy  eacam- 
brances,  to  cut  timber,  &c.  2 is. 
see  Account.    Idiots  and  Lunatics. 

COMPANIES,    see  Bubble  Companies. 

COMPENSATION,    see  Forfeitures.    Mistake    Penalties.    Spe- 
cific Performance. 

COMPOSITION-DEED,    see  Creditor.    Deed.    Fraud. 
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COMPULSION.    9ee  Fraud. 
CONCEALMENT,    we^  Disa/oenf,  Fraud. 
CONCURRENT  JURISDICTION,  390,  et  ^eq, 
CONDITIONS 

in  restraint  of  marriage,  478,  ct  seq. 
where  whoUy  preventive,  478. 

case  of  widow,  478. 
partially  preventive,  ibid. 

as  to  marry  with  consent,  ibid, 
not  to  marry  until  of  a  certain 
age,  ibid. 

a  particular  indivi- 
dual, ibid, 
th^t  qiarriage  be  solemnized  at 

a  certain  place,  ibid. 

with 

certain  ceremonies,  ibid, 
rules  of  this  court  m  relation  to,  not  allowed  to  be  evaded, 

478. 
relief  g)rante4  in  this  court  upon, 

in  relation  to  real  estate,  479^ 
personal  estate 
480. 
where  precedent,  479,  4^0- 
subsequent,  ibid, 
limitation  over,  ibid, 
no  limitation  over,  ibid, 
where  in  relation  to  a  cer- 
tain sum  dm^gied  on  real  estate^  480, 481. 
in  loNrai^t  «tf  trade*  ^u 
contra  bonoi  moresy  ibid, 
see  Forfeiture. 
CONDITIONAL  FEE, 

suggested  as  a  mode  of  settlement,  34. 

CONDITIONAL  LEGACIES, 
effect  given  to,  481. 

CONFIDENCE 

in  the  person  in  relation  to  a  use,  7. 

trust,  11. 
see  Words. 

CONSENT  OF  WIFE, 

eflbot  af  in  relation  to<  her  equity  ta  a  settlementi  90i.  103. 
205,  ao6» 

R  R  4 
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CONSENT  OF  WlFE^^canHnued. 

no  effect  to  extinguish  her  right  by  sufvivonhip,  sroG. 
see  Equity  of  Redemption. 

CONSroERAHON, 

sufficient  to  raise  a  use,  nature  of,  9. 

where  necessary,  and  where  not,  to  raise  a  use,  8. 

trust,  33. 
effect  of,  in  raising  a  trust,  85. 

when  paid  by  a  third  person,  ibid* 
where  consisting  of  trust-money, 
87,  88. 
where  trustee  bound  to  lay  it  out,  and  where  not,  88. 
^  to  its  effect  to  prevent  a  resulting  trust,  83. 

see  Annuity.    Declaration,     Fraud.    Inadequacy.    Pur» 
chaser.    Specific  Performance. 

CONSTRUCTION,    see  Agreement.    Distinction.    Interpretation. 
Specific  Performance.     Trusts  executed.   Trusts  executory.  Wills. 
Words. 
CONTEMPT 

of  this  court  by  marriage  of  a  ward  of  court,  how  cleared,  329* 
not  affected  by  lapse  of  time,  332. 
see  Marriage. 

CONTINGENT  REMAINDERS, 

'  instances  of  the  power  of  parties  interested  under  wdinary 
limitations,  to  destroy,  150,  et  seq. 

see  Executory  Articles.     Trusts.     Trustees. 
use,  10, 15. 

CONTINUATIONS,    see  Copyright. 

CONTRACT,    see    Agreement.   Possession.    Power.  Purchaser. 
Vendor. 

CONTRIBUTION,  517,  et  seq. 
between  sureties,  517. 
legatees,  ibid, 
towards  renewal  fines,  518. 
see  Account. 
CONVERSION,  530,  et  seq. 
of  money  into  land,  530,  n. 
of  land  into  money,  ibid,  n* 
questioin  of,  how  determined,  531. 
where  out  and  outy  where  not,  531,  532. 
as  to  adoption  of  the  property  by  the  person  for  .whose  benefit 
conversion  directed,  532,  n. 
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CONVERSION— am<{itve(/. 

as  to  adoption  of  the  property  b  j  the  person  for  whose  benefit 
conversion  directed  where  an  in&nt,  5339  n. 

question  between  his  represen- 
tatives, 53a,  533. 
upon  which  anus  lies  of  proving  the  act»  533. 
as  to  monej  directed  to  be  laid  out  in  land  being  directed  to 
be  paid  to  the  person  absolutely  entitled,  533,  n. 
where  to  a  tenant  in  tail,  ibid, 
an  in&nt,  ibid, 
a  married  woman,  ibid, 
jurisdiction  of  this  court  on  petition,  ibid, 
of  money  into  land,  or  vice  versa,  agreement  for  creates  a 
trust,  95. 

CONVEYANCES 

maid  fide  or  voluntary,  firaudulent  and  void  against  purchasers, 

408,  et  seq. 
although  they  had  notice,  409, 410. 

should  be  entitled  only  by  agreement,  410. 
containing  power  of  revocation,  void  against  subsequent  pur« 
chasers,  ibid. 

mortgage  not  included,  411. 
reservation  of  power  to.  mortgage  included,  ibid* 
void  against  purchasers,  may  nevertheless  be  binding  on  the 
party,  or  his  representatives,  ibid. 

see  Fraudf  Statute  27  Eliz.  c.  4.     Trustees, 
maid  fide,  or  voluntary  fraudulent,  and  void  against  creditors, 
411,  et  seq. 

in  what  cases,  413,  413. 
against  what  creditors,  ibid, 
in  relation  to  what  kind  of  property  (as  personalty, 
choses  in  action,  copyhold  estate,  stock  in  the  funds),  ibid, 
void  against  creditors,  may  nevertheless  be  binding  on  the 
party,  or  his  representatives,  414. 

see  Fraud.     Statute  13  Eliz.  c.  5.     Trustees. 

COPYHOLD  PROPERTY 

could  not  have  been  limited  to  a  use  before  the  Statute  of 
Uses,  6, 
see   Conveyances.    Purchase  Money.     Purchaser.     Re* 

mainders.     Statute.     Surrender.     Trusts*    Use* 

COPYHOLDER 

may  be  restrained  from  commitUng  l^;al  waste,  332. 
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COPYRIGHT,  317,  et  seq. 

object  of  L^giotatanr  m  pueing  stotatoo  rekting  Uh  318. 
in  relation  to  napsy  pkHea^  traiwlationi^  colendan  and  road- 
bookfly  300. 

ezttactS)    abridgments,  continuationB,  new  se* 
fies,304% 
jtetutoB,  prodamationsy  acta  of  states  aanab  of 
court*  of  Jiutieey  Old  and  New  Tottament,  Book  of  Com- 
mon Phiyer,  334,  335. 

authorized  reporta  of  trials  before  tbe  House  of 

Lords,  335. 
publications  made  under  direction  of  tfie  Admi* 
ndtj,  334,  n. 
none  in  works  of  an  irreligious,  seditious,  libelloas  or  ]mm<»al 
tendency,  3s  1. 

CORPORATION,  see  Account.  Catui  que  Trnsi.  Cestui  que  Use. 
Discovery.     Trust.    Trustee. 

COUNSEL, 

as  to  signature  of,  363. 

see  Fraud.    Notice.    Ofim^tk* 

COUNTERPART.    $ee  Deeds. 

COURT,    see  Chancery.    Dqtosit.    Discovery.    Paym^. 

COVENANT,    me  Agreement.    Assign.   BmU»  Fm»^.  Repair. 
nation  of|  see  Agreement. 
to  stand  seised,  see  Intitrument.    Mistake. 

COVENANTS, 

as  to  satisfiiction  and  perfisrmance  of,  464. 

COVERTURE,    see  Equity  of  Redemption. 

CREDITOR 

by  judgment,  statute,  or  raoognwMMiofs  winre  I^e  hai  a  lien 
uponlandsi  191. 

doe^  not  deal  upon 
credit  of  landq,  ibid. 
Infttftnctt  in  whidi  where   a  composition  or  trust-deed  bu 
been  entered  into^  he  m^y  and  may  not  seek  satisfiiction  of 
his  individual  daim,  419, 430. 
instance  in  wliich  be  may  be  Ittble  flnr  loss  arisen  from  his 
wilful  de&ult,  545* 
sea^waimi.   CtavtiMyamtf.  Deeds.    ErmuL    Mm^agee. 
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CKEDITOB^-continued. 

Power.    Statuie  13  Eliz.  c  5.  Statute  3  W.  &  M.  e.  14. 
I^tute  4  W.  &  M.  c.  16.    Surrender* 

CROSS  REMAINDERS,    see  Executory  Articles. 

CROWN, 

constructive  trust  in  favour  of,  in   exclusion  of  exeeutor's 
right  to  residue,  133. 

CURTESY, 

out  of  equitable  inheritance  of  wife,  may  be  defeated,  40. 

see    Equity    of  Redemption.      Privity,       Redemption. 
Tenant.    Tnut^EstaU.     Vie. 

CUSTOMARY  ESTATE,    see  Trust-E^taU. 

CUSTOMS.    9te  BiU  ^  Peace. 

CY  PRESy  doctrine  of,  34a,  et  seq. 

application  of,  where  intent  general  and  particular,  243,  344. 

only  particular,  845. 
number  of  objects  indefinite,  ibid, 
an  excess  of  property,  ibid. 

D. 

DAMAGES,    see  Specific  Performance. 
DAUGHTERS, 

common  limitation  to>  in  a  settlement,  43. 

BE  BENE  ESSE,    see  Witnesses. 

DEBT,  see  Account.  Assets.  Charge.  Creditor.  Deed.  Dis' 
tinction.  Equity  of  Redemption  Fraud.  Legacy.  Satisfaction. 
Specific  Performance.     Trust-Estate.     Use. 

DEBTOR,    see  Statute. 

DECLARATION, 

where  necessary,  and  where  not,  to  raise  a  use,  8. 
of  trusts,  how  to  be  made,  ai. 

of  real  and  of  perional  estate,  a  a. 
form  of  (letter,  note  in  wriUng,  answer  to  a  bill,  or 
depositions  to  interrogatories,  in  Clumceiy,  recital  in  a  deed|) 
aa. 

where  luiBcient  without  consideration,  13. 
must  be  by  express  words,  96. 
of  uses,    see  Infant.    Statute. 

DECREE,  SPECIAL,  300. 

mode  m  which  obedience  to  enforced,  300. 
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DECREE,  SPECIAL— «0R^int^(/. 
may  be  set  aside,  49^2,  n. 

of  superior  rank  to  speciality  debt,  and  of  equal  with  judg- 
ment, 535,  n. 
in  Chancery,  as  to  its  being  a  bar  to  suit  in  colonial  court, 
5561  n. 

see  Account,    Specific  Performance.    Notice. 

DEEDS, 

as  to  profert  of  at  law,  ^9,  360. 
oyer  of  at  law,  359. 

where  Chancery  relieves  on  loss  of,  360. 
delivery  up  of,  compelled,  468,  469. 

where  defendant  a  stranger,  468. 

claims  title,  468, 

469- 
in  hands  of  trustees  as  to  security  of,  469. 

person  partially  entided,  as  to  deposit  of,  469. 

where  and 
where  not  on  behalf  of  remainder-man  against  tenant  for  lifis* 

469^  470. 
jointress  required  to  deliver  or  deposit  her  jointure-deed  only 

upon  terms,  470. 

impeached  on  ground  of  fraud,  485,  486. 

as  to  rescinding  and  delivering  up  or  setting  aside  of,  on  terms, 

487,  488. 

where  property  real,  and  where  personal,  ibid. 

where  upon  such  relief  being  given,  a  re-convejrance  is, 

and  is  not  necessary,  487,  488. 

with  respect  to  the  execution  of  re-conveyance,  488. 

affected  by  mistake,  490. 

as  to  rectifying,  490,  491. 

by  reforming  according  to 

recitals,  490. 

articles,  ibid. 

instances  where  and  where  not, 

379>  ^  *^*  38«- 
instructions,  490. 

counterpart,  ibid. 

parol  evidence,  ibid. 

how  re-formed,  491. 

see  Disanery.     Formalities.     Fraud.     Infant.      Lartti, 
Limitations.    Mistake.     Pamtr* 
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DEEDS-^ontinued. 

of  compoaition  or  trusty  by  debtor,  for  the  benefit  of  his  credi- 
tors,  nature  of,  418. 

effect  of  creditors  all  accepting  terms  thereof,  ibid, 
as  to  the  interference  of  this  court  in  relation  to,  ibid, 
transactions  fraudulent  in  relation  to,  may  be  bad  at 

law  as  well  as  in  equity,  490. 
where  bad  with  reference  to  the  bankruptcy  of  debtor, 
ibid. 

DELIVERY  UP  OF  DEEDS,    see  Deeds. 

DEPOSIT 

of  title-deeds,  where  it  gives  an  advantage,  or  secures  priority 
among  encumbrancers,  and  where  not,  194. 
see  Deeds*    Equitable  Mortgage. 
of  valuables  in  court,  S53,  n. 

DEPOSITIONS,    see  Dedaratum  of  Trust. 

DESCENDANTS, 

how  property  disposed  of  where  trust  for,  102. 

DESCENT,    see  EquUy  of  Redemption,  Use. 

DESIGNING.    9et  Exclusive  Right. 

DESIRE,     see  Wards. 

DESTRUCTION.    9ee  Fraud. 

DEVISE, 

liberty  of  disposition  by,  how  affected  by  the  Statute  of  Uses, 
the  Statute  o(  Wills,  and  the  Statute  by  which  the  feudal 
tenures  were  abolished,  15. 
upon  trust  for  sale,  96,  97. 

for  payment  of  debts,  96. 
to  trustees,  what  sufficient  to  give  them  the  fee,  ibid* 
of  rents  and  profits,  ibid. 

see  Assets.  Equity  of  Redemption.  Trust.   Trustee.    Use. 

DEVISEE, 

where  entitled  to  intermediate  proceeds,  134. 

see  Assets.  Charitable  Use.  Representatives.  Statute  3  W* 
U  M.  c.  14.     Trust. 

DEVISES 

of  lands  where  fraudulent  and  void  against  creditors,  417. 
where  not,  416,  417. 
see  Fraud.    Statute  3  W.  &  M.  c.  14. 

DIGNITY,    see  Perpetuation  of  Testimony. 

DISCLAIMER  BY  TRUSTEE,  139. 
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DISCOVERY,  357,  et  seq. 

nilflB  aceovdiog  (o  which  €i}foroed>  858. 

as  to  parties,  ibid,  et  seq. 

plainUff  muat  satisfy  oourt,  that  he  has  a  I^gal  interest  in  the 

aabject,  958. 

exceptions,  where  fraud*  conoeahaaent,  suppression 

of  facts  or  deeds,  or  impediments  by  defendant,  259. 

that  defendant  has  an  interest  in  the 

subject,  359. 

cases  which   fall   within 

this  rule,  as  where  defendant  is  a  witness,  a  bankrupt,  or  an 

agent,  359,  360. 

e&eeptiOBs  to  this   nile^ 

where  party  not  iatceested  iniiplicates  himself  by  fraud  or 
practice,  as  in  cases  of  an  arbitrator,  solicitor,  or  agent 
committing  breach  of  duty,  or  where  ImD  brought  agsinst  a 
corporation  aggregate,  in  which  case  discoveiy  will  be  en- 
forced from  the  secretary,  book-keeper,  clerk,  officer,  or 
agent  of  the  same,  s6o. 

that  he  has  a  l^al  clmm  on  the 
defendant,  961  • 

whidi  must  appear  911s- 
tainable,  ibid. 

constitute 
l^al  obligation,  ibid, 
none  granted  after  verdict  at  law,  262. 
of  the.  nature  of,  ibid,  et  seq. 
it  must  not  endanger  defendant's  title,  363. 
of  facts  or  instruments,  363. 

not  compelled  in  case  of  a  pundiaser, 

963,  364. 

on 

behalf  of  ri^tful  owner,  ibid. 

on 
behalf  of  dowress,  364. 

jc^trett 

except  on  terms,  364. 

person 
bringing  ejectment  at  law,  on  behalf  of  tenant,  s64,ia6j. 
as  jto  the  nature  of,  363,  et  seq. 

not  given  where  it  would  be  immaterial  or  imiiecessary,  365. 

must  <»r  may  subject  defeiidant  to  pains, 
penalties  or  forfeiture^  or  any  thing  in  nature  thereof,  ibid. 


-prosecution  or  prooeeding  agamst  htm  for  fUony,  incest, 
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DISCOVERT— cofilffitt^ 

popeiy,    timoayf   usury,  waste,   pluialititt,  mamtenance^ 
bankruptcy,  or  which  amy  subject  him  to  loss  of  property, 
dignity  or  diaraotei^  966,  967. 
not  given  generally,  where  object  improper,  368. 
may  be  given,  where  proceedings  tx  «Utnto,  if  object  be  to 
obtain  a  civil  remedy,  367. 

exception,  case  of  libel,  ibid, 
where  the  penal^  or  forfidtuie  would  aoome  to  the  plaintiff, 

and  he  waves  the  same,  ibid, 
where  the  defendant  has  oovennited,  or  u  bound  by  statute  to 

a  disdnsuie,  ibid, 
where  the  discovery  is  only  connected  widi  fiurts  whidi  mignt 

expose  the  defendant  to  penalty  or  forfeitmre,  267,  a68. 
as  to  court  to  be  assisted,  268, 5i6g. 

given  in  aid  of  the  superior  courts 
of  common  law,  969. 

privy    council, 
ibid, 
not  given  in  aid  of  the  inferior  courts, 
ibid. 

ecclesiastical 

courts,  iMd. 
arbitraton,  ibid. 
DISSEISIN,    see  Tru^*JSiMe. 

DiSSBISOR.    see  Prwiy. 
DISTINCTION 

between  devise  upon  trust  to  pay  rents,  &c.  and  to  permit 
anodier  to  receive  them,  96. 

subject  however  to  qualification, 
ibid.  97. 
between  a  power  and  a  trust,  53.  98,  99. 

tB  to  execution  of,  405. 

by  deed  and 

^^f  373i  374* 
a  charge  and  trust,  103. 

as  to  the  penoo  entitled  to  bene- 
ficial interest  undi^iosed  ofy  131, 134. 

where  trust 
fails,  or  is  void,  133, 134. 
as  to  specific  and  general  legacies,  104,  d  teq. 
as  to  use  of  words  <<give**  and  <<  forgive,**  in  reialion 40*06 
bequest  of  a  debt,  loS. 
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DISTINCTION— ccm^ittfA/. 

between  the  right  of  a  married  woman  by  survivorafalp,  and 

her  equity  to  a  settlement,  205. 
between  examination  de  bene  esse^  and  in  perpetuation  of  tes- 
timony, 377,  978. 
between  cases  of  waste  and  trespass,  338. 
accident  and  mistake,  358. 
accident  or  mistake  and  fraud,  ibid, 
construction  of  executory  limitations  by  will,  and 

other  instruments,  32,  379. 
the  satis&ction  and  performance  of  covenants,  464* 
as  to  account  where  trustee  has  derived  advantage  from  breach 

of  trust,  and  where  not,  523. 
between  doctrines  of  election,  and  of  satisfaction  and  substi- 
tution, 533,  534. 
in  relation  to  account  between  mortgagee  entering  into  pos- 
session of  the  estate,  and  into  possession  of  the  rents  and 
profits  thereof,  512,  n. 
see  Power.    Specific  Performance.    Trustees.     Witnesses. 

DISTRESS,  see  Accident.    Fraud. 

DOUBT,    see  Words. 

DOWER, 

modes  of  preventing  wife's  right  to,  from  attaching  upon  a  con- 
veyance to  the  husband,  50,  et  seg. 
advantages  and  disadvantages  attending  the  various  modes  of 
defeating,  ibid, 
see  Account.     Election.     Equity  of  lUdemption*   Infant. 
Jointure.    Limitations.    Privity.    Redemption.    Rent' 
charge.     Tenant.       Terms     Attendant.     Trust-Estatc 
Trust-Term.     Use. 

DOWER,  COMMISSIONS  TO  SET  OUT,  306. 

jurisdiction  of  this  court  in  relation  to,  ground  of,  ibid. 

where  exercised,  ibid, 
mode  in  which  exer- 
cised, ibid. 

DOWRESS.    Bee  Discooery. 

DRUNKENNESS,  393- 

see  Specific  Performance. 

DURESS,  393- 

DURHAM, 

palatine  court  of.    see  Chancery. 
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E. 

ECCLESIASTICAL  COURT, 

its  province  at  to  wills  of  personalty,  489. 
see  Discovery.     Laxv, 

EJECTMENT,  action  not  final,  345. 
see  Account. 

ELECTION,  533,  et  seq, 
arises  from  intent,  ibid. 

case  of  strangers,  536. 

widow,  ibid, 
heir,  ibid, 
where,  and  principle  upon  which,  it  applies,  533,  534. 

whether  interest 
immediate,  remote,  or  contingent,  537. 

property 
real  or  personal,  ibid, 
ground  upon  which  compelled,  535. 

where  property  given  to  another,  and  his  estate  disposed  of, 
ibid. 

and  donor  s  estate  subject  to 
inchoate  right,  or  dower  of  donee,  is  disposed  of,  535,  536. 

who  had  no  previous  title,  as 
in  case  of  heir  legatee,  and  an  ineffectual  devise  to  him, 

536. 

of  child  legatee,  and  disposition  of  personalty,  in- 
cluding orphanage  part,  536,  n. 
party  entitled  to  have  value  of  his  claims  ascertained,  537. 
what  amounts  to,  537,  n. 
see  Distinction. 

ELEGIT,     see  Equity  of  Redemption. 

ENCUMBRANCE, 

see  Committee.    Equity  of  Redemption.     Guardian.     Receiver. 
Statute  4  W.  4-  M.  c.  16.     Tacking. 

ENCUMBRANCER, 

where  protected  from  the  setting  up  of  an  impediment  to  his 
obtaining  relief  at  law,  286,  287. 

course  of  proceeding,  to  obtain  this 
protection,  287. 
see  Deposit  of  Title  Deeds. 

ENTREATY,    see  fVords.  ^,. 

s  s 
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EQUALLY  to  be  divided,    see  Legacy. 

EQUITABLE  MORTGAGES,  19a,  et  seq. 
by  limitations  of  trusts,  19s. 
deposit  of  title-deeds,  ibid. 

where  evidence  necessary,  193. 
perpetually  subject   to    redemption, 

195- 
relief  in  this  court  to  mortgagee  upon,  196. 

EQUITIES,  s83,  383. 

of  purchaser,  volunteer,  heir,  283,  386. 

EQUITY, 

of  a  married  woman  to  a  settlement,    see  Didinction.  Married 

Woman. 
where  it  follows  the  law  in  the  limitation  of  estates,  24,  31, 33* 

construction  of  estates,  31,  33* 
administered  in  the  courts  of  law,  390. 

EQUITY  OF  REDEMPTION,  177,  et  seq. 

of  the  person  entitled  to,  183,  et  seq* 
encumbrances  upoi^  188,  et  seq. 

upon  what  principle  supported,  177. 

time  within  which  it  may  be  enforced,  178. 

drcumstanees  fualifying 
the  rule  as  to  time,  as  legal  disability,  infanqr,  coverture, 
imprisonment,  absence  beyond  seas,  admission  of  the  mort- 
gage, receipt  or  demand  of  interest,  consent  to  redemption, 
account  settled  or  kept,  possesnen  hy  mortgagor,  178,  179. 

upon  mortgage  in  foe,  and  for  a  term  of  years  distinguished, 

of  th^  nature  of,  177. 

is  a  creature  of  equity,  183. 

alienable,  ibid. 

devisable,  ibid. 

descendible,  ibid. 

liable  to  curtesy,  ibid. 

not  liable  to  dower,  ibid. 

not  subject  to  escheat,  ibid. 

subject  to  forfeiture,  ibid. 

crown-debts,  ibid, 
an  extent,  ibid, 
not  subject  to  execution,  ibid* 

will  be  applied  in  this  court  in  payment  of  debtb,  183. 
who  entitled  to  benefit  of,  ibid. 
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EQUITY  OF  REDEMPTION— conffVifttfrf. 

who  entitled  to  benefit  of  a  purchaser  thereof,  183. 

mortgagee  thereof,  ibid, 
volunteer,  ibid, 
tenant  for  valuable  congideration^ 

ibid, 
creditor  by  jadgment,  ibid, 
el^t,  ibid, 
statute,  ibid, 
tenant  in  tail,  ibid, 
for  life,  ibid, 
by  curtesy,  ibid, 
in  dower,  ibid, 
jointress,  ibid, 
the  King  upon  a  forfeiture,  ibid. 

representatives  of  the  mortgagor 
deceased,  184. 

rules  relating  to  their 
mutual  rights,  ibid, 
representatives  of  a  purchaser,  de- 
viseei  or  heir  deceased,  of  the  mortgagor,  185. 

rules 
relating  to  their  mutual  rights,  ibid. 
by  ti4)at  a  p^rsto  beooming  entitled  to,  may  make  the  mort- 
gage^debt  his  oWn,  and  effect  of  his  so  doing  in  relation  to 
his  representatives,  185. 
of  encmnbrances  upon,  188. 

see  Assets*    Interest. 

ESCHEAT,    see  Equity  of  Reden^hn.  Privity.   Statute.   Trust. 
Trust-Estate.    Truaee. 

ESTATE, 

upon  which  a  Use,  before  the  Statute  of  Uses  might  have  been 
raised,  in  respect  of  its  quality,  5,  6. 

quantity,  6. 
by  way  of  use  limited  so  te  to  take  effect  in  Juturo,  10. 

change  upon  a  given  event,  ibid, 
be  subject  to  revocation,  ibid. 
taO,  referred  to  as  a  mode  of  settlement,  34. 

see  Executory  Articles.    Statute.     Use. 

for  Ufb.    see  Use. 

years,    see  Use. 

s  s  2 
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ESTREPEMENT, 
writ  of,  328,  353. 

ETCHING,    see  Exduswe  Right. 

EXCHANGE,    see  Infant. 

EVIDENCE, 

extrinsic,  when  to  be  resorted  to  in  construction  of  wills,  and 

when  not,  53.  55^  56. 
not  allowed  to  explain  patent  ambiguity  on  a  will,  56. 

on  a  deed,  368. 
allowed  to  explain  latent  ambiguity  on  a  will,  s^. 

on  a  deed,  368. 
on  a  purchase,  as  to  person  by  whom  consideration  paid,  87. 

consideration  being  trust- money,  88. 
by  parol,  not  allowed  to  annul  or  vary  written  agreements,  439, 

433,  and  note  456, 
allowed  to  rebut  equity  arising  upon  an  agreement,  446. 

to  explain  subject  matter,  ibid, 
doctrine  as  to  its  being  allowed  of  matters  dehors  the  agree* 
ment  to  resist  specific  performance,  456. 

see  Accident.    Agreement.    Deeds.     Eq^itabk  Morigt^e* 
Legal  Right.    Presumption.    Specific  Performance. 

EXCLUSIVE  RIGHT 

or  copy-right,  conferred  by  statute  in  relation  to  the  arts  of 
designing,  etching,  making  new  models  and  casts  of  busts» 

printing  on  linen,  &c.  322,  323. 

EXCHEQUER, 

court  of,  as  to  its  constitution  and  jurisdiction,  552,  553. 

EXCLUSIVE  JURISDICTION,  1,  e^  *ey. 

EXECUTED  TRUSTS,    see  Trusts. 

EXECUTION,    ^e  Equity  of  Redemption. 

of  powers,  see  Fraud.    Powers. 

EXECUTORS, 

effect  of  appointment  of,  122. 

as  to  their  legal  right  to  residue  of  testator's  personal  estate 

122,  et  seq. 
rules  in  relation  to,  123,  0^  seq. 
appointed  in  India,  allowed  commission,  137. 

England,  although  previously  agent  of  his  testa- 
tor, who  resided  in  India,  not  allowed  commiasion,  ibid. 
as  to  mutual  rei^nsibility  of,  161,  162 
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EXECUTORS— con^muA^ 

effect  of  their  joining  in  receipts,  161. 

concurring  in  transfer  of  stock,  i6a. 
regarded  as  trustees,  537. 
ground  of  jurisdiction  over  them,  538. 
as  to  due  performance  of  their  duty,  104,  et  setg. 

see  Account*  Charitable  Intent.  Construction,  Fraud. 
Payment  of  Money  into  Court »  Receiver.  Residuary 
Personal  Estate,    Residue.    Trust.    Trustees. 

EXECUTORY  ARTICLES  OF  AGREEMENT, 
how  regarded,  378. 
before  marriage,  ibid. 

how  construed  with  reference  to  the  execution 
of  a  settlement,  3^2.  379. 

where  articles  before  and 
settlement  after  marriage,  ibid, 
where    both   before   mar- 
riage,-ibid. 
us  to  frame  of  settlement  executed  in  pursuance  of,  378. 

instances 
(limitation  in  strict  settlement  instead  of  estate-tail,  limitation 
to  preserve  contingent  remainders,  limitation  of  cross-remain- 
^1^)  380,  381. 
of  personal  estate,  383. 

EXECUTORY  BEQUESTS,  62,  63. 
EXECUTORY  TRUSTS,    see  Trusts. 

EXONERATION,  529.  530. 

general  rules  relating  to  doctrine  of,  529. 
where  doctrine  applies,  529,  530. 

EXPECTANCY.    Bee  Fraud. 

EXTENT,    see  Equity  of  Redemption.    Trust-estate.     Use, 

EXTRACTS,    see  Copyright. 

F. 

FACTS,    sec  Discovery. 

FALSIFICATION,    see  Account. 

FAMILY, 

how  property  disposed  of,  where  trust  for,  lox; 

FELONY,    see  Discovery. 

s  ft  3 
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FEME  COVERTE.    see  Cestui  que  Use.    Married  WomoM^ 

FEOFFEE 

to  uses,  his  duties,  &c.  originally,  a. 

before  and  after  the  Statute  of  Uses,  who  might  be,  614* 

who  might  not  be 
(King,  Queen,  regnant  or  consort,  corporation,  alien,  person 
attainted),  6. 14* 

how  affected  by  Statute  of  Use8>  14. 

FEOFFMENT, 

the  kind  of  conveyance  i^Mm  which  use  originally  limited,  s. 
see  Idiots  and  Lunatics.    Infant,    Instruments.    Mistake, 

FroUCIARY  ESTATE, 

purpose  of  its  adoption  originally,  1. 
nature  of,  3. 

FINE,  equitable,  operation,  and  effect  of,  95. 
object  of  the  introduction  of,  34. 
may  be  suffered  during  vacation  532. 

see  Idiots  and  Lunatics.     Infimt^     Instmwfp^.     Lans* 
Married  Woman.     Mistake.    Specific  Performance. 

FINES,    see  BiU  of  Peace.    RenetvoL 

FORCE,    see  Fraud. 

FORECLOSURE,  195. 

after  what  lapse  of  time  not  decreed,  ibid, 
in  relation  to  what  property  not  decr^^,  i^. 

FORFEITURE,    see  Equity  of  Beden^ion.  Prpvi^.    Stqtiae. 
Trust  Estate.     TrusUe.    Use. 

FORFEITURES, 

relieved  against,  471* 

principle  of  this  court's  interference,  ibid. 

ground  thereof,  ibid, 
origin  thereof,  ibid, 
instances  of  this  court's  interference,  ibid,  et  seq. 

as  to  bneach  of  covenant 
to  pay  rent,  with  proviso  for  re-entiy,  471,  473. 475. 

geneial 
covenants,  473, 474. 

covenant 
to  renew  freehold  lease,  473. 
as  to  deposit  on  sale  by 
aucti<w,  474« 
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FORFEITURES— «ofi^fliM2. 

instances  of  this  court's  interferencey  as  to  shares  of  public 

company,  476. 
of  govern* 
ment  loan,  477. 
where  compensation  can, 
and  cannot  \>e  given,  471. 473,  et  ieq, 

not  on  breach  of  cove* 
nant  to  repair,  474. 
insure,  475. 
not  to  assign  with* 
out  license,  475. 
with    reference    to    the 
statute  4  Geo.  3,  c.  a8,  47a,  476. 

not  where  condition  im* 
posed  by  L^slature,  or  by  custom,  477* 

see  Comfensation.    Discovert/.    Statute. 
FORGIVE,    see  Distinction. 
FORGERY.    400  Law.    Perpetuation  of  Testimony. 

FORMALITIES,  LEGAL, 

omission  of  by  mistake  as  to  the  execution  of  deed  or  will, 
may  be  supplied,  369,  et  seq. 

in  what  manner,  371,  376. 
not  where  required  by  Legislature  to 
be  observed,  377. 
see  Use. 
FOUR  PER  CENT  BANK  ANNUITIES,    see  Stock. 

FRAUD,  383*  rf  ^' 
definition  of,  358. 
how  regarded,  383. 
means  of  eliciting  truth  in  the  case  of  a  fraudulent  transaction, 

unconstitutional  or  improper  use  of  prevented|  384. 
four  species  of,  enumerated  by  Lord  Hardwicke,  385. 

that  which  may 
arise  from  facts  and  circumstances  of  imposition,  ibid. 

circumstances  and  conditions  of  the  parties,  391. 
intrinsic  natnre  and  subject  of  the  bargahi,  396.. 
injury  to  persons  not  parties,  397. 
gross  negligence  equivalent  to,  386. 
by  misrepresentation  by  a  party,  385,  386,  387. 

person  not  a  party^  38&. 
s  s  4 
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FRAUD— coii/iiitt<?rf.  '^ 

by  concealment  by  a  party,  385.  387. 

person  not  a  party,  389. 
suggestio  JaUi,  385,  386,  et  seq, 
suppressio  verif  385-  387,  et  seq, 
by  suppression  or  destruction  of  deeds,  360,  and  notes, 
in  attaining  an  object  by  ill-treatment,  menaces,  threats,  force, 

compulsion,  or  means  producing  apprehension  or  terror,  389. 
by  ^taking  advantage  of  a  person  in  prison,  or  in  a  state  of 

distress  or  necessity,  or  under  circumstances  of  infirmity, 

393. 
by  improper  inducement  on  part  of  husband  towards  his  wife, 

parent  towards  his  child,  guardian  or  trustee  in  nature  of 

guardian  towards  his  ward,  counsel,  solicitor  or  attorney 

towards  his  client,  or  agent  towards  his  principal,  393,  394. 

by  taking  advantage  of  fiduciary  relations  with  respect  to  the 
acquisition  of  property,  as  on  purchase  by  a  trustee,  exe- 
cutor, administrator,  attorney,  solicitor,  agent,  steward,  or 
commissioners  or  assignees  of  bankrupt,  394. 

with  reelect  to  the 
renewal  of  leases,  as  by  trustee,  executor  or  mortgagee,  396. 

in  relation  to  unconscionable  bargains,  ibid. 

unreasonableness  or  inadequacy  of  consideration, 
397»  398. 

in  dealing  with  an  heir  for  his  expectancy,  397,  398,  399. 

as  to  dealing  for  future  contingent  interests  in  remainder  or 
reversion  by  private  contract,  399. 
auction,  ibid. 

in  regard  to  office-brokage  transactions:  as,  to  procure  office  of 
collector  of  excise,  a  commission  in  the  marines,  or  appoint- 
ment of  page  of  the  royal  presence,  400. 

not,  to  obtain  commission  in  the  army,  or  perhaps  certam 
appointments  in  the  navy,  400,  401. 

in  regard  to  marriage-brokage  transactions,  401. 

in  relation  to  marriage,  upon  parent  by  underhand  agreements 
between  intended  husband  and  wife,  upon  settlor  by 
nominal  counter-settlement,  upon  husband  by  ante-nuptial 
conveyance  of  wife,  upon  scttlee  by  disposal  of  property 
covenanted  to  be  settled,  402,  403. 

in  regard  to  contracts  with  sailors  for  prize-money,  401. 

by  illusory  appointments  under  powers,  where  directed  for  the 
benefit  of  certain  determinate  objects,  404,  et  seq,  4081 

in  relation  to  the  execution  of  powers,  upon  other  persons 
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FRAUD^-continued. 

interested  in  the .  property :  as  by  appointment  under  power 
to  jointure^  according  to  imderhand  agreement,  or  in  favow 
of  a  certain  class,  upon  such  an  agreement,  or  with  a  view 
to  appointor's  own  advantage,  403,  404. 
in  equity,  which  is  not  fraud  at  law,  408. 
against  purchasers,  408, 409. 
against  creditors,  by  conveyances,  41 1 ,  ^  seq. 

devises,  416,  et  seq. 

underhand  agreement  in  relation  to  com- 
position  or  trust-deed,  executed  by  debtor  for  benefit  of  his 
creditors,  419. 

see  Account,  Auction.  Conversances.  Deeds,  Devises, 
Discovery.  Distinction.  Laiv.  Mortgagee.  Paaters. 
Specific  Performance.  Statute  13  Eliz.  c.  5.  Statute 
27  Eliz.  c.  4-     Statute  3  W.  &  M.  c.  14.     WiUs. 

FRAUDS,  STAIUTE  OF, 

general  construction  and  effect  of,  432.  456.  457. 

see  Agent.  Agreement.  Auction.  Evidence.  Sale. 
Specific  Performance.     Statute.     Trust. 

FREEBENCH.     see  Trust  Estate. 

FREEHOLD,    see  Purchase  Money.    Purchaser. 

FRIENDLY  SOCIETIES, 

operation  of  statute  6  Geo.  4,  c.  74,  in  relation  to,  169,  170. 

FUNDS,    see  Stock.     Trustee. 
FUTURE  USE,  10. 15. 

G. 

GESTATION, 

as  to  periods  of,  in  limitations  of  personal  estate,  67.  70.  73. 

GIFT,    see  Infant.     Satirfaction. 

GIVE,     see  Distinction. 

GOODWILL,     see  Specific  Performance. 

GRANT 

of  incorporeal  hereditaments  to  a  use,  9. 

see  Idiots  and  Lunatics.  Infant.  Instruments.  Laiw. 
Mistake. 

GUARDIANS  OF  INFANTS,  216,  et  seq. 
where  removed  by  Chancery,  217. 

where  this  court  will  appoint  guardians,  or  persons  in  the 
nature  of,  216,  217,  ci8,  219. 
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GUARDIANS  OF  INFANTS— om^iViiierf. 

whve  k  will  uppoiDt  other  p^sona  to  perfioim  their  duties,  21 81. 

hQW  regii4ed  in  Chancery,  aas. 

as  jto  their  duties  and  liabilities  992,  333« 

powers  of,  in  relation  to  the  estate,  39d»  S34* 

as  to  keeping  down  interestof  encumbranGesipayingoff  charges, 

and  cutting  timber,  ibid, 
when  appointed  on  petition  meiely,  319. 
as  to  requiring  recognizances  on  ^pointment  of,  337. 
bound  not  to  promote  improvident  marriages  of  the  infimts,. 

altboiigh  not  wards  of  courf,  337, 
see  Account.    Fraud.    Infants. 

jGUABDIANBHIP  of  infants,  916,  et  $eq. 
testamemaiy,  mvrrwe^  317. 

npt  assjgnable,  917,  note, 
see  C/ianeer^B    L$fiii^i. 

H. 

IfJBIR, 

in  some  inst9^ees  regard^  as  a  trustee^  98. 
as  to  his  right  to  an  issue,  upon  ^idity  of  hi^  ancestors  wiH 
being  questioned,  488, 489. 

see  Account.    Assets.    Charitaik  Intent.    Election.   Equi" 
ties.    Equity  of  Redempti&n    Fraud.    RepresentsAiiKs. 
Statute  3  W.  &  M.  c.  14.  Trust. 

HEIRLOOMS.    setChattds. 
HEIRS  OF  BODY, 

such  words  in  relation  to  personalty  not  now,  although  for- 
merly, considered  words  of  purchase,  65. 

HOPE,    see  Words; 

HUSBAND, 

consequences  of  not  maintidning  his  wife,  in  relation  to  the 

income  of  her  property,  304. 
effect  of  ill-conduct  towards  his  wift,  in  relation  to  same,  305. 
may  be  trustee  of  her  separate  estate,  307. 
as  to  his  power  to  transfer  the  chattels  real  of  his  wifi^  ibid. 
fie§  Consent.    Curtesy.    Frqstd'    Married  Woman.    Sepa* 
ration.    Specific  Performance.    Trust» 

I. 

IDIOTS  AND  LUNATICS, 

rights  and  dudes  of  the  King  in  relatkm  to,  3io. 
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IDIOTS  AND  LUNATICS— co«/iii««f. 
delegation  of  such  rights  and  dutiesi  210. 

wl^  conferred  bjf  911. 
^)pointment  of  committees  of^  ibid, 
duties  of  Chancellor  when  delegate,  before  and  after  his  grant 

of  the  custody  of  their  persons  and  estates^  ibid, 
liability  of  committees  of,  ibjd. 

conversion  of  tbeir  properly  not  gi^mHy  mthoru^  9^9* 
as  to    managcsnent  ^nd  investment  of  their  property,  213, 

and  note, 
fine,  recovery,  feoflment,  or  pmt  by,  391,  393. 
as  to  the  validity  of  caotm^  with,  ^^Q« 

se^  ImiecSitjfB    Sppcific  Performance.    SiahUe.     Trustee* 
IF.    see  Ligacjf. 

lUJSGAl  AQBESMENT.    ae#  Spec^  Per/bmumce. 

ILLUSORY  APPOINTMENT  UNDEE  POWERS, 
see  Fraud.    Powers. 

IMBECILITY, 

or  weakness,  of  mind,  simflar  protection  afforded  to  persons 
afficted  with,  as  to  lunatics  and  idiots,  212,  213. 

IMMORALITY, 

discovery  of,  not  enforced,  367. 

see  Copi/rig/U.    Specific  Perfbrman^. 
IMPEDIMENTS^ 

to  trial  of  the  ri^bt  to  I^  esiate  at  law,  (4tt(9o4«nt-tenn, 
judgment,  statute,  recognizance,)  284,  et  seq. 

see  Discqfoery.    Encumbrancer,     JSjuity  qf  Redemption. 
Injunction.    Purchaser. 

IMPRISONMENT,    tee  Equity  of  Redemption. 
IMPROVEMENTS,    nee  Patents. 

INADEQUACY  OF  CONSIDERATION,  483*  md  note. 

see  Agreement.    Fraud.    Specffic  Performance^ 
INCUMBRANCE.    9e^  Encumbranfiff. 
INDEMNITY,    we  Specific  Performance. 
INDIA  STOCK,    see  Stock. 
INFANCY,    see  E^iiy  of  Redempliqn. 
INFANTS, 

the  King's  rights  and  duties  in  relation  to,  216. 

delation  of,  21 6. 
of  the  guardianship  of,  21^,  et  sfj.  924. 
maintenance  of,  219,  et  seq. 
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INFANTS— con/i«a(?rf. 

of  the  marriage  of,  224,  et  seq, 

as  to  their  power  over  property,  333. 

convenion  of  their  property  not  generally  allowed,  ibid. 

where  permitted,  and  how  effect 
of  counteracted,  ibid, 
how  made  wards  of  court,  219. 
Jurisdiction  of  this  court  over,  generally,  216,  a  seq. 

when  wards  of  court,  219. 
acts  of,  which  are  void,  392.  427. 

voidable,  392. 
as  to  validity  of  contracts  with,  427. 

for  necessaries,  ibid, 
sale  of  annuities,  ibid: 
as  to  validity  of  marriage  of,  with  and  without  consent  of 

guardians,  428. 
male  or  female,  as  to  contracts  by,  with  reference  to  mairiage^ 
428,429. 

respecting  real  estate,  428. 

personal  estate,  429, 
female  may  be  barred  of  dower,  38. 

by    her    accepting   jointure^ 
428,  429. 
may  bar  herself  of  thirds  in  husband's  personalty,  429. 
fine,  recovery,  declaration  of  uses,  feoffment,  exchange,  gift, 
grant,  or  deed  not  taking  effect  by  delivery,  by,  392. 
see   Chancery,     Conversion,     Guardian.    Gruardiandap^ 
Marriage.    Parent,    Settlement,    Specific  Performance. 
Statute.     Trustee. 
INnRMITY.    see  Fraud. 

INHERITANCE, 

whence  protected  by  attendant  term,  284,  285. 

INJUNCTION,  307,  et  seq. 

in  what  cases  granted,  generally,  308, 

to  enforce  delivery  of  lands,  ibid. 

to  restrain  the  setting  up  of  impediments  at  law,  ibid. 

in  cases  of  nuisance,  309. 

where  granted  and  where  not,  309, 31a 
course,  where  doubtful  whethar  nuisance 

309,  310. 
ground  of  court's  jurisdiction,  310- 

in  cases  of  nuisance,  as  to  practice  in  relation  to,  ibid* 

in  cases  of  common  trespass,  31 1 . 
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INJUNCTION— con/tnii^rf. 

in  case  of  common  trespass,  where  granted  and  where  not,  ibid. 

course  where  plaintiff's  titledoubt- 

ful,  ibid, 
ground  of  court's  jurisdiction,  ibid, 
as  to  practice  in  relation  to,  31 1  • 

313- 
in  cases  of  trespass  on  the  case,  311,^  seq. 

as  to  practice  in  relation  to, 

311*  313. 
instance  of  patents,  313,  ^  seq, 

where  recent  and  where  not,  316. 
ground  of  this  court's  interference,  z^^. 
as  to  practice  in  relation  to,  316. 
of  copyrights,  317,  tf/  seq. 

where    upon  author's  common-law 

319»  320. 
where  upon  author's  statutory-right, 

320,  331. 
where  question  raised  as  to  tendency 
of  the  work,  321. 

piracy, 

3a3>  323- 
its  being 
the  means  of  taking  an  undue  advantage  of  the  reputation 
of  another,  323. 

where  upon  exclusive  right  conferred 
by  prerogative  of  the  king,  324. 
by  the  House  of  Lords,  325. 
by  the  Admiralty,  324,  note, 
ground  of  this  court's  interference^ 

327- 
as  to  practice  in  relation  to,  326. 
in  cases  of  waste,  327,  et  seq. 

ground  of  this  court's  jurisdiction,  327,  328. 
as  to  practice  in  relation  to,  335,  336. 
legal  waste,  331,  332. 

at  whose  instance,  or  on  behalf  of  whom 
granted  (owner  of  inheritance,  tenant  for  life,  for  years,  or 
from  year  to  year,  trustees  to  preserve  contingent  rernabn- 
ders,  infimt  in  ventre  sa  mere)  331,  332. 

against  whom,  and  against  whom  not,  granted 
(tenant  for  life,  for  years,  from  year  to  year,  copyholder, 
mortgagor,  mortgagee,  but  not  mere  tenant  at  will)  332. 
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INJUNCTION— confffficed. 

m  cases  of  tiaste  between  person  entitled  in  reimiihdtf,  and 

person  entitled  to  a  particular  estate,  339. 
equitable  waste,  333,  et  seq.  336,  note. 

against  whom  granted  (tenant  for  life,  or 
for  yeailB,  without  impeachment  of  waste,  tenant  in  tail  after 
possibility  of  issue  extinct,  333. 

INJUNCTION,  PERPETUAL, 

in  cases  of  nuisance,  310. 

trespass,  311.313. 
waste,  336. 
patent,  317. 
copyrigbt,  326. 
see  BUI  qf  Peace, 

INJtriJCtlON,  SPECIAL, 

application  for,  ex  parUf  337. 

notice  sometimes  required  to  be  given  upon,  337. 

sohietimes  dissolved  before  defence,  ibid. 

application  for  after  defence,  ibid. 

sometimes  revived,  338. 

proper  period  for  granting  is  at  hearing,  349. 

for  a  limited  time,  343,  note. 

made  perpetual^  33^. 

to  restrain  proceedings  in  the  courts  of  oommoft  kw,  ^^X). 

purport  of,  341, 

hi  the  ecclesiastical  courts,  340. 

in  the  courts  of  Scotland  or  Ireland, 
340,  n.  341,  n. 

Wb  Aetmii.    BUI  of  JMerjUeader. 

INJUNCTION,  COMMON, 

to  restrain  proceedings  in  the  courts  of  common  law,  338. 

mode  of  practice  to  obtain,  340. 

purport  of,  341. 

efiect  of,  ibid. 

where  extended  to  stay  trial,  ibid* 

application  to  dissolve  ibid. 

where  revived^  34A. 

where  continued  untfl  hearing,  ibid; 

not  applicable  to  *  dislve8%'343,  note. 

ar  to  its  reatrainiBg  an  carttent,  ibid. 

wfa^  defondaat  abroad. 


INBEX    TO    COMTSNTS.  6^9 

INSOLVENCY.    Bee  Spedjk  Performance. 
INSOLVENT,    lee  Married  Woman. 
INSTRUCTIONS,    we  Deeds. 

INSTRUMENTS 

operaiiiig  by  transmutation  of  possession  and  not,  and  of  uses 
before  and  after  the  Statute  of  Uses  being  raised  thereupon, 
(feo£Baaenty  fine,  recovery,  grant,  bargain  and  sale,  covenant 
to  stand  seised)  8,  9.  14* 
see  Discovery, 

INSURANCE.    Bee  Forfeitures. 

INTENT, 

general  and  particular  in  wills,  53,  54,  ^q. 
implied  in  marriage-articles  ^t>m  their  nature,  3s.  379. 
of  the  founder  of  a  charity,  as  to  observance  of,.  243. 
charitable,  may  be  general  or  particular,  343. 

as  to  its    fulfilment, 
a43>  344>  245. 
INTENTION 

of  testator,  whence  to  be  derived,  53. 
see  AdxHuncemeni.    Indent. 

INTEREST, 

simple^  genendly  given  by  this  court,  545. 
compound,  mode  of  giving,  ibid, 
as  to  rests  in  computing,  513,  n.  513,  n.  545,  and  note, 
instances  in  which  charged  against  trustees,  144. 146. 156. 158. 
of  a  mortgage-debt,  tenant  in  tail  of  equity  of  redemption 
not  bound  to  h^  down,  189. 

efieet  of  his  pqring  same^  ibid, 
tenant  for  life  of  equity,  of  redemption 
bound  to  keep  down,  ibid, 
see  Account.    Equity  of  Redemption.     Guardian.    Be 
ceivers. 

INTERPLEADER,    see  AT/. 

INTERPRETATION  OF  TRUSTS,  83. 

INTRUDER,    see  Primty. 

INTRUSION,    see  Trust-Estate. 

INVBSTBIBNT, 

see  Brewck  if  Ttust.    LunaHc    Rttd  Estate.    Stoei.    Trus- 
tees. 
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IRELAND,    see  Chancery.    Injunction,    TUU. 

IRREPARABLE  DAMAGE,    see  Specific  Performance. 

^SSUE, 

want  of,  referred  to  in  limitations  of  personalty ;  as  to  construe- 
tion  which  confines  the  first  to  a  life  or  lives  in  being,  and 
examples,  68. 

ISSUE, 

in  aid  of  this  court's  jurisdiction,  395. 

to  satisfy  conscience  of  the  court,  398. 

where,  and  manner  in  which  directed,  296,  297. 

directions  given  by  court  upon,  as  to  time,  place,  and  mode 

of  trial,  396,  397, 199. 
as  to  validity  of  will  of  real  estate,  397. 
one  may  or  may  not  be  conclusive,  399. 

see  Account.    Heir.    Nevo  Trial.    Parson. 


J. 


JOINTURE, 

legal  in  bar  of  dower,  38. 

equitable  in  bar  of  dower,  how  constituted,  and  when  eCFectual^ 
ibid. 

when  binding  on  the  widow,  38,  39. 

where  it  must  be  equally  beneficial  with  dower,  39. 
see  Fraud,    Infant,     Statute. 

JOINTRESS,    see  Deeds,    Discovery.    Equity  of  Redemption, 

JUDGMENT.    Bee  Decree.    Equity  of  Redemption.    Impediments. 
Law,    Mortgagee,    Notice. 

JURISDICTION,    see  Assistant.     Concurrent.    Exdusite. 
JUSTICE, 

.  this  court's  means  of  administering,  see  the  Table  of  Contents. 


K. 

KIN,  next  of.    see  Charitable  Intent.    Next  of  Kin. 

KINGy  where  the  visitor  of  charities ,  334. 

see   Cestui  que    Use.      Craam.     Equity  of  Redemption. 
Feoffee.    Idiots  and  Lunatics.    Privity.   Trust.   Jrw*- 
Estate.    Trustee. 


INDEX    TO    CONTENTS.  64I 


L. 


LACHES 

discuuraged  in  Chancery,  26.  548. 

LANCASTER, 

palatine  court  of.    see  Chancery. 

LANDLORD,    see  Account. 

LANDS, 

delivery  of.    see  Injunction. 

LAPSE,    see  Legacy. 

LAPSE  OF  TIME,    see  Account.    Statute. 

LAW,  ABUSE  OF, 

jurisdiction  of  this  court  to  prevent,  485,  et  seq. 

instances  in  which  exer- 
cised, ibid. 

upon  deeds,  500.  503. 

where  fraud  intrinsically,  485,  486,  487. 
503,  note. 

extrinsically,  486. 
mistake,  485,  486.  490. 
of  fact,  490. 
of  law,  ibid,  note, 
accident,  485,  486. 
upon  wills,  488.  491. 

where  fraud,  488. 
mistake,  491. 
upon  assurances  of  record,  491,  49^* 

where  fraud,  491. 

mistake,  493. 
upon  private  acts,  491. 
fines,  ibid, 
recoveries,  ibid, 
grants  by  the  King,  493^ 
judgments,  ibid. 

where  fraud,  ibid« 

mistake,  493.  \ 

verdicts,  ibid. 

T   T 
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LAW,  ABUSE  OF— con^fVftt^rf. 

jurisdiction  of  this  court  to  prevent,  instances  in  which  exer- 
cised, ugon  sentences  of  ecclesiastical  courts,  492. 
probates,  ibid, 
awards  made  rule  of  court,  493. 

(as  to  general  doctrine  in  relation  to.  see 
Awards)^  et  seq, 
upon  instruments  'ooid  at  lavOf  500^  et  $eq. 

within  the  annuity 
act,  500. 

statutes    of 
usury,  503. 
forged,  ibid. 
fxtid  at  lato^  for  fraud,  503^  note. 

LEASE, 

instance  in  which  presumed  to  have  been  executed  with  re* 

lease,  364. 

see  Specific  Performance.    SkOtUe. 

LEASE  AND  RELEASE,    see  Mistake. 

LEGACY, 

specific,  of  stock,  105,  et  seq, 

as  to  ademption  of,  in  equity,  wholly,  105, 106, 107. 1  iS. 

pro  ianioy  io6. 
as  to  satis&ction  of,  107. 
of  a  debt,  108. 
as  to  the  lapsing  of,  where  given,  to  take  effect  at  testator  s 

death,  107, 108. 

at  a  pmod 

subsequent  to  the  testator's  death,  108. 
where   there  are  successive   limitations, 
111,  112. 
lapsing  of^  may  be  prevented  by  the  testator,  107,  108. 
does  not  lapse  where  given  to  take  effect  at  a  period  subse- 
quent to  the  testator's  death,  and  the  time  is  annexed  to 
substance  of  gift,  109.   • 

or  where  the  words  import  a  condition,  as 
if  the  bequest  be  made,  "  provided,"  or  "  if,"  or  "  when," 
unless  the  condition  appl^  to  the  time  of  pajrment,  merely 
as  may  be  inferred  from  the  words  "  to  be  paid,"  or  "pay- 
able," or  <<  equally  to  be  divided,"  109,  no. 
vested,  as  to  right  of  representatives  (^legatee  to  intermediate 
profits,  111,  112. 
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LEGACY— conriwuerf. 

where  construed  to  be  vested  from  the  fact  of  the  iBtennediate 

profits  having  been  given  to  the  legatee,  no. 
as  to  the  vesting  of,  where  there  are  successive  limitations,  ill. 

with  reference  to  survivorship,  ibid, 
as  to  its  becoming  devested  upon  a  contingency,  lis,  113. 
what  constitutes  charge  for  payment  of  in  a  will,    see  Charge, 

Statute. 
as  to  voluntary  payment  of,  and  accidental    deficiency  of 

assets,  364.  518.  n. 
as  to  the  refunding  of,  518. 
to  infants,    see  Statute, 

Bee  Account,    BUI  Quia  Timet.    Conditional  Legacy,  Dis* 
tinction.    Long  Annuities,     Satisfaction.     Substitution* 

LEGAL  ESTATE,    see  Trust. 

LEGAL  RIGHT, 

instances  in  which  presumed,  where  evidence  lost,  363. 

LEGATEE,    see  Account.     Assets.    Residuary. 

LEGITIMACY,    see  Perpetuation  of  Testimony. 

LETTER,     see  Declaration  of  Trust. 

LETTERS  PATENT,     see  Patent. 

LIBEL,     see  Copyright.    Discovery. 

LIMITATION,  WORDS  OF.    see  Words. 

LIMITATIONS, 

original  upon  use  and  trust,  by  deed  and  will,  17. 
usual  in  a  marriage  settlement  of  real  estate,  36,  et  seq. 
in  a  marriage  settlement,  to  secure  provision  for  wife,  ibid. 

widow,  38,  et 

seq. 
younger  chil- 
dren, 43,  H  seq. 
to  bar  dower,  see  Dower. 

those  chiefly  in  use,  51 . 
over,  of  personalty  favoured,  67,  68. 
too  remote,  of  personalty,  void,  73. 

see  Chatteh.    Equity.    Personal  Estate.     Trust' Estate. 
LIMITATIONS,  STATUTE  OF.    see  Statute, 

T    T    2 
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LIS  PENDENS,    see  Notice. 

LIVERY  OF  SEISIN, 

instance  in  which  presumec^  363. 
defect  of,  may  be  supplied,  369. 

LONG  ANNUITIES, 

as  to  legacy  of  monej  to  be  raised  out  of,  106. 
see  Stock.     Trustees. 

LORDS,  HOUSE  OF.    see  Tnais. 

LUNATICS.    9ee  Idiots  and  Lunatics.    See  a\ao  Imbedliiu.    ^xd- 
fie  Performance.     Statute.     Trustee. 


M. 


MAINTENANCE  OF  INFANTS, 

as  t^  allowance  of  by  this  court  where  parents  living,  and 
where  not,  320.  ^^ 

with  reference  to  nature  of  property,  in  respect  of  which  it 

wiU  be  allowed,  and  interests  ef  other  persons,  221,  222. 
as  to  amount  allowed,  222. 
where  granted  on  petition  merely,  222,  and  note, 
limitation  to  secure,  44. 

see  Discovert/.    Infant. 

,  MAPS,    see  Copyright. 

MARRIAGE, 

general  rules  relatmg  to,  478,  479. 

of  infant  ward  of  court,  a  contempt,  225. 

ordered  to  be  had  again  by  banns,  229. 
see  Conditions.    Infants.    Statute. 

MARRIAGE  ARTICLES,    see  Trusts  Executory. 

MARRIAGE  BROKAGE.    see  Fraud. 

MARRIAGE  SETTLEMENTS, 
purposes  of,  33. 
origm  of,  ibid. 

progressive  changes  in  the  modes  of  effecting,  34,  et  seq. 
by  what  means  now  effected,  36. 
of  real  estate,  ibid. 

of  limitation  by  way  of  trust  in,  ibid. 
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MARRIAGE  SETTLEMENTS— ^on^intt^c/. 

ef  real  estate,  of  the  instruments  by  means  of  which  the  ob- 
jects of  may  be  most  satisfactorily  attained,  ibid, 
of  personal  estate,  6iy  et  seq, 

MARRIED  WOMAN, 

of  her  peculiar  rights  in  equity,  197,  et  seq, 

effect  of  a  female  marrying  without  a  settletnent,  in  respect  to 
the  rents  of  her  real  estate,  her  personal  estate  in  posses- 
sion, and  not  in  possession,  197. 

effect  of  articles  or  settlement  in  relation  to  present  and 
future  property  of,  196. 

when  entitled  by  survivorship,  ibid. 

of  her  equity  to  a  settlement,  197,  et  seq. 

where  it  arises,  and  where  not, 

198,  199- 
upon  what  property  it  does,  and 

upon  what  it  does  not  attach,  198,  199.  303,  S03. 

merely  personal,  3oi. 

may  be  relinquished  by  her,  how 

and  when,  ibid. 

lis  to  nature   and  extent  of  settlement  executed  upon  her 

under  direction  of  the  court,  202. 

against  whom  upon  transfer  of  her  choses  in  action,  or  in  suit, 

her  equity  to  a  settlement  is,  and  is  not,  available,  (assignees 

of  bankruptcy,  insolvency,  and    assignees  for  the  general 

benefit  of  creditors,  and  for  a  valuable  consideration)  300, 

301« 

effect  of  her  concurrence  with  her  husband  in  assigning  'her 

contingent  reversionary  interest  in  personalty,  ao6. 
obligation  of  husband  to  maintain  her,  203. 
as  to  her  and  her  husband's  right  to  receive  the  income  of  her 

property,  not  settled  to  her  separate  use,  203,  et  seq. 
her  equity,  in  respect  of  her  income,  against  him  or  his  assig- 
nees, whether  of  bankruptcy,  insolvency,  or  for  a  valuable 
consideration,  203. 
as  to  effect  of  misconduct  of  husband  or  wife,  in  relation  to 
her  equity  to  a  settlement  or  separate  provision,  203,  304, 
205. 
of  her  separate  estate,  207,  et  seq. 

how  it  may  be  conferred^  307* 
as  to  words  sufficient  to  create,  ibid* 
her  rights  in  relation  to,  307,  308. 
how  she  is  regarded  in  respect  of,  208. 
T  T  3 
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MARRIED  WOMAN-^on<»wtterf. 

of  her  separate  estate,  as  to  her  right  to  savings  thereout,  308, 

as  to  her  power  of  disposition  over,  and 
over  savings  thereout,  ibid. 

by  deed,  will,  or 
otherwise,  ibid, 
as  to  its  liability  to  her  debts,  ibid. 
f^  her  separate  estate,  as  to  her  encumbering  or  charging  it,  208. 

conveying  it  to  or  for  the  benefit 
of  her  husband,  208,  209. 
it  may  be  so  limited  as  not  to  be  subject 
to  her  anticipation,  209. 

as  to  validity  of  contracts  by,  429. 

for  necessaries,  ibid. 
.  has  not  any  authority  over  real  estate,  except  by  fine  or  reco- 
very, unless  by  virtue  of  a  power,  or  a  trust,  208,  n,  430. 
may  dispose  of  her  separate  personal  estate,  208.  431. 
regarded  9i&feme  sole  in  relation  thereto,  ibid. 

see   Antidpatian,      Appointment.      Choses.      Conversion, 
Pin  Money.     Receipts.      Specific  Performance,     Sta-^ 
Ude.     Truft'Term. 
MARSHALLING  OF  ASSETS,    see  Assets. 
MASTERS, 

of  references  to,  293. 

as  to  nature  and  extent  of  their  duties,  293, 294. 
see  Sak.     TiOe. 
MAYOR  OF  LONDON,  COURT  OF.    see  Chancery, 
MEMORIAL,    see  Annuity. 
MERCHANTS  ACCOUNTS,    see  Account. 
MERGER,    see  Trust-Estate. 
MIND,    see  Imbecility.     Unsound. 
MINES,     see  Account. 
MISREPRESENTATION,    see  Fraud, 
MISTAKE,  366,  et  seg. 
definition  of,  358. 
in  matters  of  law,  366. 
of  fact,  ibid, 
may  be  relieved  against  on  ground  of  compensation,  367. 
in  frame  of  deeds,  ibid. 

remedied  by  construction,  ibid, 
feoffment,  lease  and  release,  or  bargain  and 
sale,  may  be  construed  to  take  effect  as  covenant  to  stand 
seised,  368. 
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MISTAKE— coff^fiti^. 

in  frame  of  deeds,  lease  and  release  of  a  teraiy  as  an  assign- 
ment, ibid, 
release  of  a  reversion,  as  a  grant,  ibid, 
by  omitting  surrender  of  oopyfaolds,  369,  et  seq. 
by  omitting  formalities  in  the  execution  of  a  power,  371,  e^  seq. 
in  the  levying  of  a  fine,  or  in  the  suffering  of  a  recovery,  367. 
in  omitting  formalities  required  by  the  Legislature,  377. 
upon  written  executory  agreements,  378. 
as  to  admission  of  parol  evidence  to  prove,  368,  note. 

see  Accounts,  Deeds,  Distinction.  Evidence.  Forma' 
lities.     Lato,    Specific  Performance.     Trustees.    JViUs. 

MODELS,    see  Exclusive  Right. 

MODUS,    see  Bill  of  Peace.    Perpetuation  of  Testimony. 

MONEY,    see  Bill  Quia  Timet.    Payment.    Purchase. 
to  be  laid  out  in  land,  rules  in  relation  to,  532,  n. 
see  Conversion.    Statute. 

MONOPOLIES,  313. 
see  Statute. 

MORTGAGE,  176,  et  seq. 

see  Account.  Advances.  Conveyances*  Interest.  Mort* 
gagee.    Power.    Redemption.    Sale.    Statute.    Tenant. 

MORTGAGEE, 

after  forfeiture,  how  regarded,  180,  181. 

in  possession,  how  regarded,  ibid. 

'     bound  to  keep  account,  180. 

liable  to  accoimt,  512. 

not  bound  to  render  account  annually,  512,  note. 

mode  of  taking  account  against,  with  reference 

to  his  receipts,  and  of  the  principal  and  interest,  180. 

as  to  his  right  to  retain  possession,  i8i. 

may  be  restrained  firom  committing  legal  waste, 

333. 
where  a  creditor  not  having  notice  from  mortgagor  of  prior 

judgment,  statute,  or  recognizance,  or  of  prior  mortgage,  may 
hold  as  absolute  purchaser  against  mortgagor,  and  his  repre- 
sentatives, 424. 

where  not,  414, 415. 

see  Account.  Equity  of  Redemption.  Fraud.  Power. 
Receiver.  Relations.  Reversion.  Statute.  Surrender. 
JVelsh  Mortgage 

T  T  4 
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MORTGAGOR 

after  foKfeitiiie»  how  regarded,  i8i. 
in  pouettioii,  how  r^arded»  ibid. 

has  equitable  ffp«"y»,  ibid« 
in  poisesnon,  may  be  restrained  from  committing  l^gal  waste, 

33a. 
see  Ace&ufU.    Mortgagee.    Rdations. 

MORTMAIN, 

statute  conunonly  so  called,  real  object  of,  238. 
see  Statute. 

MUSTARD-SEED,    see  Injunction    to   restrain  ike  sawing  of 
pernicious  crops, 

N. 

NAME, 

purchaser  calling  on  vendor  for  liberty  to  use,  447. 

NECESSAREBS.    see  Infants.    Married  Woman. 

NEGLIGENCE,    see  Trustee. 

NEW  SERIES,    see  CopyriglU. 

NEW  TRIAL, 

where  to  be  applied  for,  in  aid  of  this  court's  jurisdiction  upon 
an  original  action,  and  upon  an  issue  respectiTcly,  398,  399. 
after  an  issue,  where  it  may  be  directed  to  be  had,  399. 

NEXT  OF  KIN, 

constructive  trust  in  favour  of,  in  exclusion  of  executors  right 

to  residue  of  testator's  personal  estate,  133. 
who  are  considered  to  be,  upon  a  resulting  trust,  135. 
see  Account.     Assets.    Trusts  resulting. 

NOTE  IN  WRITING,    see  Declaration  of  Trust. 

NOTES, 

profert  and  oyer  of,  not  required  at  law,  363. 
where  Chancery  relieves  upon  loss  of,  ibid. 

NOTES  OF  JUDGE, 

as  to  production  of,  on  application  for  a  new  trial  in  this  court, 

299>n- 
NOTICE. 

express,  383. 
implied,  ibid. 

from  its  having  been  given  to  an  agent,  counsel,  or 
attorney,  its  i^pearing  by  recital,  a  party  bein^  in  possespioni 
an  Act  of  Parliament,  or  Uspendensp  ibid. 
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NOTICE--coR^u^. 

implied^  not  from  judgmeDt»  decree^  or  county  register,  382. 
see  Convei^ance.    Mortgagee.    Purchaser, 
NUISANCE,    see  Injunction. 

O. 

OCCUPANT.    seePrivittf. 

OFFICE-BROKAGE.    see  Fraud, 

OFFICER  OF  CORPORATION,    see  Discovery. 

OFFICES, 

sale  of  some  void  by  statute,  400. 

see  Specific  Performance.     Statute, 

OPINION  OF  COUNSEL,  as  to  discovery  of,  363,  n. 

ORDER,    see  Axvard. 

ORNAMENTAL  TIMBER,    see  Waste. 

ORPHANAGE  PART,    see  Election. 

OXFORD,    see  Chancery.     Universities. 

OYER,    see  Deeds.    Notes. 

P. 

PAID,    see  Legacy. 

PAINS,    see  Discovery. 

PARENT, 

when  bound  to  maintain  infant  child,  320. 
see  Advancement.    Fraud. 

PAROL  AGREEMENTS,    see  Agreements. 

EVIDENCE,  see  Evidence. 

PART  PERFORMANCE  OF  PAROL  AGREEMENT, 
what  constitutes,  and  what  not,  436. 

PARSON, 

as  to  his  being  entitled  to  issue,  511. 

PARTI  KS.    see  Specijic  Performance. 

PARTITION,    see  Account. 

PARTITION,  COMMISSIONS  TO  MAKE,  303. 

jurisdiction  of  this  court  in  relation  to,  ground  of,  303. 

where  exercised,  303, 

etseq, 
mode  in  which  exer- 
cised, 304,  et  seq. 
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PARTITION,  COMMISSIONS  TO  MAKEr-^^cotainued. 

jurisdiction  of  this  court  in  relation  to»  mode  in  which  exer- 
cised, 304,  e^  sef. 
see  Account. 
PARTNERS, 

how  r^arded  at  law,  514. 

in  equity,  515. 
see  Account. 
PARTNERSfflP, 

as  to  right  of  property  in  equity,  during  and  after  the  termi- 
nation of,  515. 
how  determined,  515,  516. 
how  woimd  up,  516,  517. 
as  to  provision  for  termination  of,  on  bankruptcy  of  a  partner, 

equities   of  creditors  against  estate  of  a  deceased  partner, 
516,  n. 
PATENT,  313,  et  seq. 

effect  of,  in  respect  of  original  invention,  314. 

improvements,  315. 
in  relation  to  what  inventions  granted,  314, 315. 
what  requisite  to  validity  of,  315. 
see  Injunction.     Specification. 
PAYABLE,    see  Legacy. 

PAYMENT  OF  MONEY  INTO  COURT,  175, 248,  353- 
how  effected,  253. 
nature  of  cases  in  which  directed,  instance  against  executor^ 

354- 
PEACE,  BILL  OF.    seeJ3t^ 

PENALTIES, 

relieved  against,  477* 

interference  of  this  court  similar  to  that  in  rela- 
tion to  forfeitures,    see  Forfeitures, 
generally  where  compensation  can  be  given, 

477- 

unless  created  by 

statute,  ibid, 
see  Compensation.    Discovery.    Specific  Performance. 

PERFORMANCE  OF  COVENANTS,  465,  466. 
in  respect  of  real  property,  ibid. 

where  an  inchoate  act  has  been 
done,  465. 
in  respect  of  personal  property,  466. 
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%. 


s.  * 


INDRX    TO    CONTENTS.  65I 

VCE  OF  COVENANTS-ccm^fiittcrf. 

orsonal  property,  by  distributive  share,  466. 
"  is  of  greater,  equal,  or  less  value  than  that 

.  JN.    see  Ir^ncUan.    BUI  of  Peace. 

of  witnesses^  273,  et  seq. 
.elation  to  ways,  watercourses,  nodus,  dignity, 


although  it  may  subject  the  defendant  to  pains,  penal- 
.es,  or  forfeitures,  as  upon  a  forged  deed,  usurious  contract, 
waste,  277. 
see  Witnesses, 

PERPETUITIES,  67.  70. 

see  Personal  Estate. 

PERSON, 

effect  of  the  word  in  the  Statute  of  Uses,  14. 

PERSONAL-ESTATE, 

could  be  limited  to  a  use  before  and  afler  the  Statute  of  Uses, 

6.13. 
limitations  of,  per  se,  63,  et  seq. 
limited  by  words,  which  if  applied  to  real,  would  create  an 

estate  of  inheritance,  would  upon  its  vesting  pass   to  the 

donee  absolutely,  63. 
if  bequest  of  should  not  vest,  limitation  would  fail,  63. 
if  it  should  vest,  subsequent  limitations  would  be  defeated,  64. 
limitations  for  lives  successively,  or  for  the  lives  of  any  number 

of  persons,  Q^. 
limitations  for  life,  and  afterwards  in  such  manner  that  if  of 

realty,  they  would  pass  estates  of  inheritance,  66, 
limitations  of  by  reference  to  limitations  of  realty,  73,  et  seq* 
as  to  extent  of  time  during  which  it  may  be  rendered  inalien* 

able ;  and  examples,  69.  71,  72. 
period  within  which  the  absolute  interest  must  vest,  70. 
limitations  of,  subject  to  conditions  within  the  rules  relating  to 

perpetuities ;  and  examples,  6Q^  et  seq. 
modes  of  settlement  of,  72. 

see    Chattels.      Conveyances*      Declaration.      Executory 
Articles.    Limitations.    Pledge.     Trust.     Use. 

PERSONAL  REPRESENTATIVES,    see  Representatives. 
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PETITION,    see  Conversion.    Guardian.    Maintenance.    Statute. 

PIN-MONEY 

mode  of  securing  by  settlement  to  the  wife,  36,  37. 
appointment  of  by  married  woman  under  a  power,  37. 
arrears  of,  for  what  time  recoverable,  37,  38. 
consequence  in  relation  to,  of  wife's  misconduct,  37. 
see  Tru^'Term. 

PIRACY,    a^e  Injunction. 

PLATES,    see  Copyright. 

PLEDGE  OF  PERSONALTY,  193,  194. 
.  relief  to  pledgee,  196. 
see  Advances, 

PLURALITIES,    see  Discovery. 

POOR  OF  A  PARISH,    see  Cestui  que  use.     Cestui  que  trust. 

POPERY,    see  Discovery. 

PORTIONS 

of  the  vesting  of,  45. 

raising  of,  46,  47. 
as  to  the  construction  of  a  settlement  with  relation  to  the 
vesting  and  raising  of,  45,  et  seq. 
see  Satis/action,     Trust^Term. 

POSSESSION 

under  contract  for  purchase,  when  contemplated  in  equi^  to 
be  changed,  447. 

see  Equity  of  Redemption.     Trust^Estate. 

POWER 

over  a  use,  10,  15. 

imperative,  98. 

where  to  be  executed  as  a  trust,  ibid. 

interference  to  supply  defect  in  execution  of,  where  attempted, 

31h  372-  376. 

where     not    at- 
tempted, 37a.  377. 
interference  in  bdialf  of  purchaser,  creditor,  wife  or  Intimate 
child,  379. 

upon  power  to  make  leases,  to  settle  hnds  of  a 
certain  value  or  for  jointure,  ibid, 
how  attempt  to  execute,  may  be  naanifested,  373. 

instances,  by  deed 
diflPerently  witnessed,  deed  instead  of  will,  by  covenant,  by 
contract,  partially  by  codicil,  by  answer  in  Cbanoery,  ibid. 
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TOWER— continued. 

how  interference  rendered  effectual,  376. 

execution  of,  in   relation   to    limitations  too    extensive    by 

will,  373^  374- 

as  to  construction  of,  374.  , 

where  void  only  as  to  the  excess,  ibid. 

in    relation   to    limitations  too  extensive    by 
deed,  373,  375. 

as  to  construction  of,  375. 
void  as  to  excess,  ibid, 
in  relation  to  quantity  of  interest  being  too  great, 

375- 
where  void  as  to  excess,  375. 

absolute  and  general  over  personalty,  in  what  instance*  pro- 
perty becomes  liable  to  the  claims  of  the  creditors  of  the 
donee  of  power,  376. 

where  execution  attempted,  376,  377. 
not  where  no  attempt  at  execution,  377. 
execution  of,  where  directed  for  benefit  of  certain  determinate 
objects,  404. 

as  to  illusory  appointments,  in  such  cases,  404,  405. 

407. 
as  to  disposal  of  the  property  where  no  appoint* 

.  ment,  in  such  cases,  405. 
instances  of  appointments  illusory,  406,  407. 

not  illusory,  ibid, 
illusory  appointment  regarded  fraudulent,  408. 
see    Conveyances,     Distinction.     Fraud.    Married  Wo- 
man.    Trust. 
PRAYER  BOOK,    see  Copyright. 
PRECEDENT, 

adherence  of  this  court  to,  193. 
PREROGATIVE,    see  Trust.    Trust-Estate.    Trustee. 
PRESUMPTION 

of  resulting  trust  for  parent,  rebutted  by  inference  of  intended 

advancement,  90. 
of  advancement  by  husband  to  wife,  93. 
in  cases  of  trusts  implied,  may  be  rebutted  by  parol  evidence, 
as  in  the  instances  of  a  resultmg  trust,  89,  135. 

satisfaction  and  ademption  of  legacies, 

119. 
substitution  of  legacies,  122. 

affecting  executors  right  to  residue,  129. 
see  Surrender. 
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PRESUMPTION  OF  LEGAL  RIGHTS,     see  Leiue.    Legal 
Right,    Livery.    Rent*    Surrender,    Tenant. 

PRICE, 

of  essence  of  contract,  442. 
see  Specific  Performance. 

PRINCIPAL,    see  Fraud. 

PRINTING  ON  LINEN,    see  Exdusive  Right. 

PRIVITY  of  ESTATE, 

necessary  to  sustain  a  use  before  the  Statute  of  Uses,  6. 

use  defeated  by  a  party  having  none,  (lord  of  fee  upon  escheat 
or  forfeiture,  tenant  by  curtesy,  or  in  dower,  occupant  by 
entry,  disseisor,  abator,  or  intruder  by  ouster)  6,  7. 

between  trustee  and  cestui  que  trusty  20. 

none  in  certain  cases,  (escheat  or  forfeiture  to  the  king  or 
another),  ibid. 

PRIVY  COUNCIL,    see  Discovery. 

PROBATE, 

as  to  its  effect  in  making  executor  liable  for  his  co-executors 
'breach  of  trust,  162. 
see  iMto. 

PROCLAMATIONS,    see  Copt/right. 

PROFERT.    see  Bonds.    Deeds.    Notes. 

PROSECUTION,    see  Discovery. 

PROVIDED,    see  Legacy. 

PUBLIC-POLICY, 

meaning  of  expression,  400. 

see  Fraud.    Specific  Performance. 

PUFTING.    see  Auction. 

PURCHASE,  words  of.     see  Daughters.     Sons.     Specific  Per" 

Jormance.     Words. 
PURCHASE-MONEY, 

effect  of  payment  of  by  a  third  person,  85,  86. 

on  a  sale  of  freehold, 
leasehold,  or  copyhold  property,  86.  92. 
effect  of  payment  of  with  trust-money,  87, 88. 
see  Evidence.    Purchaser.     Vendor. 

PURCHASER, 

firom  a  trustee,  when  affected  by  the  trust,  and  when  not,  with 

reference  to  the  consideration  and  notice,  93. 
not  disarmed  in  equity,  281. 
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PURCHASER— con^wtt^rf. 

when  protected  from  the  setting  up  of  an  impediment  to  his 
obtaining  relief  at  law,  386,  287. 

course  of  proceeding  to  obtain  this 
protection,  S87. 
if  contract  valid  from  time  of  the  agreement,  regarded  in  equity 
as  trustee  of  purchase-money  for  vendor,  and  as  owner  of  the 
estate,  95.  446,  447. 

and  is  thenceforward  entitled  to  the  rents,  447. 
and  may  sell  or  devise  his  interest,  ibid, 
if  agreement  valid,  and  no  time  fixed,  then  from  completion 

thereof,  ibid, 
personal  representatives  of,  bound  by  his  agreement  to  pur« 

chase,  448. 
not  compelled  to  take  a  doubtful  title,  463,  n. 
may  avoid  obligation  of  paying  interest  upon  his  purchase- 
money,  543. 

see  Conficlence.  Conveyances.  Discovery.  Equities. 
Equity  of  Redemption,  Married  Woman.  Mortgagee. 
Name,  Power,  Representatives.  Statute  37  Eliz,  c.  4. 
Trustees.     Vendor. 


a 


QUAKERS,     see  Charitable  Uses. 
QUEEN,  REGNANT,     see  Feofee, 
CONSORT,    see  Feoffee. 


R. 


REAL  ESTATE, 

as  to  investment  of  trust-monies  upon,  141.  157. 
see  Declaration. 

RECEIPTS  OF  MARRIED  WOMAN, 

clause  as  to  their  being  sufficient  discharges  in  a  settlement,  37. 
see  Executors.     Trustees. 

RECEIVERS, 

as  to  appointment  of,  174.  249.  251* 

of  doctrine  relating  to,  248. 

what  property  may  be  put  into  possession  of,  249. 
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RECEIVERS— coftftntiei/. 
of  the  office  of,  349. 

powers  of,  252, 353. 
duties  of,  ibid, 
when  appointed  of  an  infimt's  estate,  353. 

a  lunatic's  estate,  ibid, 
generally,  ibid. 

against  executor  or  administrator,  349. 
between  mortgagees,  350,  351. 
and  when  not,  pendente  lite,  in  an  ecclesiastical 
court,  and  in  a  court  of  common  law,  353,  354, 
see  Account, 
RECITAL,    see  Declaration  of  Trust.    Deeds.    Notice. 

RECOGNIZANCE,    nee  Impediments.    Mortgagee. 

RECOMMENDATION,    see  JVords. 

RECONVEYANCE 

of  mortgaged  property  on  redemption,  principle  upon  which 
made,  179. 

RECORD,    see  Assurances. 

RECOVERY 

equitable  operation  and  effect  of,  35. 

object  of  the  introduction  of,  34. 

may  not  be  suffered  during  vacation,  533,  n. 

see  Idiots  and  Lunatics.    Infant.    Instruments.    Law. 
Married  Woman.     Mistake, 
REDEMPTION 

of  mortgage  by  tenant  in  tail  of  the  equity  of  redemption,  i86. 

tenant  for  life  of,  ibid, 
tenant  by  curtesy  or  in  dower,  }Sj. 
effect  of  in  regard  to  exoneration  of  the  estate, 
186, 187. 
proviso  for,  on  a  l^;al  mortgage,  usual  terms  o^  177. 
right  of  on  l^;al  and  equitable  mortgages  different,  193.  195, 

196. 
where  two  mortgages  of  different  estates,  if  sought  of  one,  may 
be  compelled  of  both,  189. 
see  Mortgagee. 
REFORMING  OF  DEEDS,    see  Deeds. 
REGISTER  COUNTY,    see  Notice. 

RELATION 

of  mortgagor  and  mortgagee  after  forfeiture  of  the  condition,  l8a 

qualifications  thereof,  181. 
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RELATIONS, 

how  property  disposed  of,  where  trust  for,  loi. 

RELEASE 

by  trustees,  as  to  effect  of,  139. 

see  Account.    Band,    Lease*    Mistake, 

REMAINDER 

after  estate-tail,  limitation  of,  contributed  to  effectuation  of 

settlements,  34. 
contingent  where  legal,  liable  to  be  defeated,  &c.  40,  41. 
how  preserved  by  limitation,  41,  43. 
where  equitable,  requires  no  special  limitation  to 

support,  43. 
where  of  copyhold,  43,  n^ 
see  Contingent,     Articles  Executory,    Fraud, 

RENEWAL,    see  Fraud.  Specific  Performance,  Statute.  Trustees, 

RENEWAL  FINES,     see  ContribuHon. 

RENT, 

when  demandable,  519. 

due,  ibid, 
right  to,  presumed,  363. 

see   Account.     Apportionment.    Forfeitures,    Purchaser, 
Rents,     Statute, 

RENTCHARGE, 

sometimes  created  in  a  settlement,  and  limited  to  the  widow 
in  lieu  of  dower,  39. 

REPAIR, 

upon  covenant  by  tenant  to,  his  liability  to  pay  rent  where 
property  destroyed  by  fire,  442,  notes, 
see  Forfeitures.     Specific  Performance, 

REPRESENTATIVES, 

real  and  personal,   of  vendor  and  purchaser,  mutual  rights  of, 
under  agreement,  448,  449. 

REQUEST,    see  Words, 

RESCINDING  OF  DEEDS,    see  Deeds. 

RESIDUARY,    see  Devisee.    Legatee. 

RESIDUE, 

of  persona]  estate  of  a  testator,  as  to  executors  right  to,  122, 

et  seq. 

how 
excluded,  123,  e^  seq. 

where  there  is  but  one  executor,  1 22,  et  seq, 

where  there  are  more  than  one,  1 26,  et  seq, 

V    V 
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RESIDUE— <oniintt«cf. 

general  rules  respecting  executors  right  to,  i^SfHseq.  1339 1 34. 
see  Trusts. 

RESTS,    see  AccaunU    Interest. 

RESULTING,    see  Trust.     Use. 

REVERSION, 

relief  to  mortgagee,  upon  mortgage  of,  196. 
see  Fraud. 

REVOCATION,   POWER  OF.    see  Canteyances. 

REVOLUTION,    ^ee  Accident. 

ROAD-BOOKS,    see  Copy^ht^ 

RULE,    see  Atoard. 

RULE  IN  SHELLrS  CASE, 

applies  to  trust-estates,  40,  42,  48. 
see  Trust-Estates. 


S. 


SALE 

before  master  confirmed,  not  within  Statute  of  Frauds,  439, 
of  mortgaged  property  where  decreed,  196. 
see  Auction. 

SAPLINS.    see  JVasie. 

SATISFACTION, 

of  debt  by  legacy,  114,  et  seq. 

rules  in  relation  to,  1 15,  1 16. 

of  portion  by  legacy,  1 16,  e^  seq. 

rules  in  relation  to,  117. 

of  legacy  by  gift  or  portion,  1 18,  e^  seq. 

rules  in  rdation  to,  118,  1 19. 

of  covenants,  464,  465. 

by  leaving  property  to  descend,  465. 

see  Ccfoenants.    Distinctum.    Legacy.    Presumption. 

SAVINGS,    see  Married  Woman. 

SCOTLAND,     see  Chancery.    Injunction.     TUle. 
SEALING,     see  Agreement. 
SECRET,    see  %?ci/fc  Performance. 
SECRETARY  OP  CORPORATION,   see  Discovery. 
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SECURITIES  AS  TO  VARYING,  see  Breach  of  Trusi.    Trus* 
tees. 

SECURITY  OF  DEEDS,    see  Deeds. 

SEISED, 

effect  of  the  word  in  the  Statute  of  Uses,  1 3. 

SEISIN  IN  EQUITY, 
by  what  constituted,  23. 

SEPARATE  ESTATE,    see  Husband.    Married  Woman, 

SEPARATION   OF    HUSBAND    AND    WIFE,      ste  Specific 
Performance. 

SEQUESTRATOR,    see  Account. 

SETTING  ASIDE  OF  DEEDS,    see  Deeds. 

SETTLED  ACCOUNT,    see  Account. 

SETTLEE,  FRAUD  ON.    see  Fraud. 

SETTLEMENTS, 

virtua],  by  order  on  Accountant-General,  observation  upon, 

201,  n. 
instances  of  the  nature  of  those  executed  on  or  after  the  mar- 
riage of  infant  wards  of  court,  230,  et  seq. 

see  Account.  Artides.  Conditional  Fee.  Estates-Tail. 
Executory  Articles.  Limitations.  Marriage  Settle- 
ments.  Married  Woman.  Personal  Estate.  Portions. 
Remainder.    Strict  Settlement. 

SETTLOR,  FRAUD  ON.    see  Fraud. 

SIGNATURE,     see  Agreement.    Specijic  Performance. 

SHIFTING  USE,  lo,  15. 

SHORT  ANNUITIES,    see  Stock. 

SIGNATURE,    see  Agreement.     Specific  Performance. 

SIMONY,    see  Discovery. 

SOLICITOR,    ^ee  Discovery.    Fraud.     Trustees. 

SONS, 

first  and  other,  instance  of  common  limitation  to,  in  a  settle- 
ment, 43. 

SOUTH-SEA    STOCK   AND    ANNUITIES,      see   Breach  of 
Trust.     Stock.     Trustees. 

SPECIALTY  DEBTS,    see  Decree. 

SPECIFIC  CHATTELS,    see  BiU  Quia  Timet.    Chattels. 

u  u  2 
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SPECIFIC    PERFORMANCE    OF    AGREEMENTS,   422, 
et  uq. 

with  relation  to  remedy^  being  attainable  at  law,  433,  434. 

where  legal  remedy  inappropriate,  424. 

where  breach  productive  of  irreparable  damage,  ibid. 

the  property  generally  real,  424,  440. 

generally  not  granted  where  property  personal,  ibid. 

may  be  of  personalty  bearing  peculiar  value,  440,  435, 440. 

original  practice  with  relation  to,  433. 

present  practice  with  relation  to,  ibid. 

instances  in  which  court  will  now  inteifere,  ibid. 

interference,  although  said  to  be  discretionary,  is  according  to 

established  rules,  435. 
how  court  rq^ated  as  to  its  interference  to  compel,  with  rda- 
tion  to  the  parties  to  the  agreement.  436. 
evidence  of  the  agreement,  431. 
subject-matter  nature  and  object  of  the  agree- 
ment, 440. 
construction  and  effect  of  the  agreement,  446. 
execution  of  the  agreement,  449. 
where  party  an  idiot  or  lunatic,  436. 
an  infant,  437,  et  seq, 
a  married  woman,  439,  et  seq, 
drunken,  437. 
not  decreed  where  it  would  be  inequitable  by  reason  of  acci- 
dent, mistake,  surprise,  or  fraud,  434.  433,  433.  443,  444. 
456,  et  seq* 

where  act  impossible,  440. 
illegal,  445. 
useless,  450. 
where  court  unable  to  make  its'directions  efiectnal, 
ibid. 
as  to  cases  where  agreement  not  founded  on  consideration,  44^. 

adequate  consider- 
ation, 444. 
unreasonable,  ibid, 
entered  into  as  pramutm  puiici-' 

founded  on  immoral  considenitioo, 
ibid. 

imperfect    obligation 
ibid, 
contrary  to  public  policy,  ibid* 
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SPECinC  PERFORMANCE  OF  AGREEMENTS— coit^«etf. 
as  to  cases  where  agreement  uncertain,  441. 

not  reducible  to  certain^,  441 » 443* 
not  mutual,  444. 
fulfilment  a  breach  of  trust,  451. 
laches  on  part  of  phintiir,  449. 
waver  by  plaintiff,  450.  462. 
plaintiff  did  not  sign,  445. 

has  become  bankrupt,  450. 

insolvent,  ibid, 
sought  by  assignees  of  a  bankrupt,  or  insol- 
vent, ibid, 
of  agreement  between  husband  and  wife  for  sqNira* 
tion,  451,452. 

to  enable  husband  and  wife  to  live 
apart,  451,  et  seq. 

rules   and  remarks 
with  respect  to  such  an  agreement,  452, 453. 

of  agreement  between  persons  to  enter  into  part- 
nership, 450. 

to  refer  to  arbitra- 

» 

^  tion,  451. 

to  build,  441. 
to  repair,  441.  443; 
to  surrender   copy* 

hold,  454. 
to  levy  a  fine,  ibid, 
to  purchase  and  pay 

debt,  ibid, 
to     assign     office, 

ibid, 
to  assure  secret  in 

trade,  ibid, 
to  purchase  good- 
will of  trade,  ibid. 

profes* 
sional  business,  ibid, 
to    grant    annuity, 

455- 
to    renew  a  lease, 

455- 
IT  u  3 
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SPECIFIC  PERFORMANCE  OF  AGREEMENTS.— amtiii«A 
in  case  of  penalty,  ibid. 

liquidated  damiigeiB,  ibid, 
where  granted  on  principle  of  coinpensaticmy  457,  et  seq. 

instances^    where 

misdescription  as  to  duration  of  a  temiy  ibid. 

outgoings^  ibid, 
encumbrances^  457^  458. 
tenure  of  part,  ibid. 

wholcf  ibid, 
propertybeing  tithe-firee9459^ 
property  being  fieehold^ibid^ 
right  of  sporting,  ibid, 
situation  of  property,  458. 


no  title  as  to  part,  458,  459. 


property  sold  in  lots,  and  no  title  to  some  of  them, 

459- 
distinction,  where  vendor  seeks  to  compel  purchaser  to  accept 

property  with  compensation,  and  where  latter  seeks  per- 
formance offering  to  accept  compensation,  460. 
Instances  where  granted,  and  where  not,  on  indemnity,  458. 
as  to  its  being  granted  where  it  is  necessary  that  certain  acts 
be  procured  to  be  done  by  the  vendor,  463. 

as  the  execution  of  convey- 
ances or  assurances  by  a  third  person,  463. 

as  the  levying  of  a  fine  by 
his  wife,  ibid, 
as  to  the  time  within  which  title  to  be  made  out  before  hearing, 

master's  report,  &c.,  463,  464. 
not  generally  granted  in  modified  form  at  instance  of  defendant, 

433,  and  note,  444,  467. 
not  granted  at  instance  of  plaintiff  upon  terms  different  fixMn 

those  in  the  written  contract,  433. 
evidence  allowed  of  accident,  mistake,  surprise,  or  fraud,  43a, 

433-  456.  4^3. 
upon  agreement  not  comprised  in  a  single  instrument,  434. 

executory,  464. 
by  parol,  436. 

ground  of  this  court's  interference, 
ibid. 


INDEX   TO    CONTENTS.  663 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS.— ca»<mue(/ 
upon  agreement  by  paroly  where  decreed,  and   where  not» 

436,  et  seq. 

where  part  performance,  437. 

where  court  will  endeavour  to  ascertain  a  term  of  a  written 
agreement,  and  where  not,  443,  443. 

the  terms  of  a  parol 
agreement,  and  where  not,  438. 
as  to  its  being  decreed  where  by  parol,  and  it  ought  to  have 
been  in  writing,  upon  parol  evidence  of  terms  thereof,  439. 

confession  or  submission,  ibid, 
where  Statute  of  Frauds  set  up,  ibid. 

written  agreement  alleged,  but 
denied,  and  Statute  of  Frauds  insisted  upon,  ibid. 

part    performance  alleged,  but 
denied,  and  Statute  of  Frauds  insisted  upon,  ibid* 
where  price  to  be  determined  aliundey  443. 
where  court  will  fix  the  price,  and  where  not,  442, 443. 

will  dispense  with  observance  of  time,  461,  462. 

instance  of 
accident,  46a. 
where  waver  by  defendant  of  plaintiff's  default,  460, 463. 
see  Account*     Agreement.    Evidence.     Waver. 

SPECIFIC  PERFORMANCE  OF  AN  AWARD,  454. 

SPECIFIC   PERFORMANCE  OF  COVENANTS,  ibid;  and 
see  441,  443. 

SPECIFICATION, 

required  by  letters  patent,  314. 

utility  and  effect  of,  314,  31 5^ 
as  to  frame  of,  ibid. 

STAKE^HOLDER.    see  BUI  of  Interpleader. 

STAMP,    see  Agreement. 

STATED  ACCOUNT,     see  Account. 

STATUTE 

Marlbridge,  52  Hen.  3,  c.  24.     (Waste),  327. 

Gloucester,  6  Edw.  1,  c.  5.    (Waste),  ibid. 

de  donis,  13  Edw.  1,  c.  1,  34. 

Westminster  2d,  13  Edw.  1,  c.  22.     (Waste),  328. 

1  Rich.  3,  c.  1,  practice  which  occasioned  it,  4. 

object  and  effect  tliereof,  4.  lo. 

to  what  it  applied,  4.  14. 

in  what  respects  ineffectual,  4*  12. 
u  u  4 
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STATUTE— con/iiittof. 

1 1  if  en.  7,  c.  20.    (Alienation  by  Wife)>  35* 
of  Uses,  37  Hen.  8,  c.  lo,  la. 

object  of>  12. 16. 
e^ct  of,  13,  ei  seq.  15,  a  scq- 
as  to  jointures,  428. 
of  Wills,  32  Hen.  8,  c.  1,  15. 

34  &  35  Hen.  8,  c.  5,  ibid. 
33  Hen.  8,  c  28.    (Leases  of  Estates  of  Married  WomeD) 

309,  n. 
3  &  3  £dw.  6,  c.  13.    (Tithes),  511. 
S8c6  Edw.  6,  c.  16.    (Sale  of  Offices),  400. 
13  Eliz.  c  5,  made  perpetual  by  39  Eliz.  c.  5,  s.  1.    (Fraudu- 
lent Conveyances  against  Creditors)  411. 

applicable  to   personal 
as  wen  as  to  real  eaMe,  413. 
37  Eliz.  c.  4,  made  perpetual  by  39  Eliz.  c.  18,  s.  31,  (Fraudu- 
lent Conveyances  against  Purchasers),  408,  d  seq. 

applicable   to  real  es- 
tate only,  408,  a  seq.  413. 
43  Eliz.  c.  4.    (Charitable  Uses),  340.  346. 

nature  of  property  which  fidla 
within  the  same,  339. 

does  not 
£|]1  within  the  rame^  341. 
31  Jac.  1,  c.  3.    (Monopolies),  313. 
of  limitations,  31  Jac  1,  c.  16.  36. 

does  not  apply  to  trusts,  ibid. 
*    lapse  of  time  bar  in  equity  by 
analogy  to  in  relation  to  trusts,  ibid. 
13  Car.  3,  c.  34.    (Feudal  Tenures),  15. 
29  Car.  3,  c.  3.    (Frauds  and  Perjuries),  33.  81.  433* 
1  W.  &  M.  c.  18.    (Toleration  Act),  344. 

3  W.  &  M.  c.  14.  made  perpetual  by  6  &  7  W.  &  M.  c  14, 
(F^ndulent  Devises),  416,  417.  537. 

4  W.  &  M.  c.  16.    As  to  creditor  taking  mortgage  widiout 

notice  of  prior  encumbrance  from  debtor),  414. 
9  &  10  W.  &  M.  c.  15.    (Awards),  493. 
4  Anne,  c.  16,  s.  15.     (Declarations),  si. 

7  Anne,  c  19,  s.  1  &  s.  3.    (Infant  Trustees  of  realty),  165. 

decisimia 
in  relation  to^  166. 

8  Anne,  c.  19,  and  54  Geo.  3,  c.  156.  (Copyrights),  327,  318. 
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STATUTE— <?on/f«Maf. 

4  Geo.  2f  c.  lo,  8.  1  &  s.  a.  (Idiot  or  Lunatic  TVuatees  of 

realty),  165. 
4  Geo.  a,  c.  38.    (Forfeiture  for  non-payment  of  rent),  47s. 
9  Geo.  3,  c.  36.    (called  Mortmain  Act),  336. 
11  Geo.  3,  c.  19,  8. 15.    (Apportionment  of  Rent),  519. 
14  Geo.  3,  c.  30,  8.  5.    (Tenant  to  IVaedpe),  364. 
36  Geo.  3,  c.  33.    (Marriage),  438. 

39  Geo.  3,  c.  31.    (Renewal  of  Leases  by  or  on  behalf  of  mar- 
ried women),  309. 

(Renewal  of  Leases  by  or  on  bdialf  of 

Lunatics),  313. 
(Renewal  of  Leases  to  Li&nts),  333. 
4  Geo.  3,  c.  16.  (Infant  Trustees  in  Wales),  16,  n. 
11  Geo.  3,  c.  30.    (Renewal  of  Leases  by  or  on  behalf  of  Lu- 
natics), 313. 
3G  Geo.  3,  c.  53«    (Legacies  to  Infants),  333. 
36  Geo.  3,  c.  90.    (Trustees  of  Stock,  &c.  out  of  jurisdiction, 

&c.)  167. 
39  &  40  Geo.  3,  c,  56,    (Money  to  be  laid  out  in  Land,  and 

setded  in  tail),  533. 
39  &  40  Geo.  3,  c.  88.    (Escheats),  165. 
39  &  40  Geo.  3,  c.  98.    (Accumulations),  78. 
43  Geo.  3,  c.  75,  s.  1  &  8. 3,  and  59  Geo.  3,  c.  80,  s.  3.  (Charges, 
&c.  on  Estate  of  Lunatic,  &c  for  payment  of  debts,  dec.) 
314. 
53  Geo.  3,  c.  101.    (Breach  of  Charity  IVusts),  347. 
53  Geo.  3,  c.  33  &  s.  158.    (Stock  of  Infimts),  333,  n. 
53  Geo.  3,  c.  158.    (Trustees  of  South  Sea  Stock,  &c  out  of 

jurisdiction,  &c.)  i68. 
53  Geo.  3,  c  141.    (Annuities),  500. 
5S  Creo.  3,  c  193.    (Surrender  of  Copyholds),  363* 
1  &  3  Geo.  4,  c.  114.    (Trustees  of  realty  of  unsound  mind), 

166.  ' 

3  Geo.  4,  c.  75,  and  4  Gfeo.  4,  c.  76.    (Marriage),  438. 
6  Geo.  4,  c.  16.    (Trustee  bankrupt),  169. 
6  Geo.  4,  c.  74.    (Trustees  whd  are  Infants,  Idiots,  Lunatics, 
&c.  out  of  jurisdiction  refusing,  &c.)  166, 167. 169.  171. 

(Mortgagees  who  are  Infants,  Idiots,  Lunatics, 

or  of  unsound  mind),  314.  333. 
(Stock  in  names  of  persons  who  are  Infimts, 
Idiots,  Lunatics,  or  of  unsound  mind,  or  of  former  commit- 
tee of  Idiot  or  Lunatic,  &c )  315. 

see  Eqtdty  of  Redemption,    Impediments.    Mortgagee^ 


686  INDEX  TO   C01ITKKT8. 

STEWARD, 

as  to  bi8  being  bound  to  render  aeoountB,  514,  n. 

aee  Fraud. 

STOCK, 

as  to  inyestment  of  trust-monies  in,  140. 156,  et  seg. 
as  to  responsibility  of  trustees  on  fluctuation  in  price  of,  145* 
148.  156. 

as  to  I^gal  inteipietation  of,  157,  n. 

see  Accident.    Conveyances.    Legacy.    Statute. 

as  to  Three  per-cent,  Tluree-and-a-half  per-cent,  and  Four  per- 
cent Bank  annuities,  Bank-stock  and  annuities,  South-Sea- 
stock  and  annuities.  Long  annuities,  Short  annuities,  and 
India  stock,  156,  157  and  note,  158  and  note. 

STRICT-SETTLEMENT, 
form  of,  36,  et  seq. 
recapitulation  of,  48, 49. 
see  Executory  Articles. 

SUBMISSION,    see  Atoard. 

SUBSTITUTION  OF  LEGACY,  lao. 
rules  in  relation  to,  isi. 

see  Distinction. 

SUGGESTIO  FALSI,    see  Fraud. 

SUIT 

instituted  by  one  creditor  on  behalf  of  himself  and  the  rest, 

538. 
see  Choses. 

SUPPRESSION 

of  facts  and  circumstances,  when  compelled  in  aid  of  the  law, 
381,  et  seq. 
see  Discovery.    Fraud. 

SURCHARGE,    see  Account. 

SURETIES,    see  Contribution. 

SURPRIZE,  366.  383,  n. 

see  Account.     Specific  Performance. 

SURRENDER  OF  COPYHOLDS 

to  use,  how  regarded,  and  effect  of,  19. 

instances  in  which  presumed,  364. 

defect  of  may  be  supplied,  on  behalf  of  purchaser  or  mort* 

gagee  for  a  valuable  consideration,  or  creditor's  wife,  or 

legitimate  children,  370. 
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SURRENDER  OF  COPYHOLDS— ccwrfiinierf. 

defect  of,  will  not  be  supplied,  where  it  would  difiinlierit  an 

elder  child  or  grandchild,  370. 
how  supjdied,  371. 
see  Specific  Performance,    Stahste. 
SURRENDER  OF  SATISFIED  TERMS, 
sometimes  presumed  at  law,  989. 

SURVIVORSHIP, 

as  to  its  being  referred,  in  relation  to  a  Emited  legacy,  to  death 
of  testator,  or  of  tenant  for  life,  11 3, 113. 
see  Consent.    Distinction.    Legacy.    Married  Woman. 

T. 

TACKING, 

encumbrances,  of  the  doctrine  of,  188,  et  seg. 

of  a  mortgage  to  a  mortgage,  i88. 

bond  to  a  mortgage,  where  allowed,  188, 189. 
simple-contract  debt,  not  allowed,  i8g. 

of  a  third  mortgage  taken  without  notice,  by  first  mortgagee, 
190. 

of  a  subsequent  judgment  statute  or  recognizance  taken  with- 
out notice  by  first  mortgagee,  against  intermediate  encum- 
brancer, ibid. 

of  a  third  mortgage  taken  without  notice,  to  a  first  subsequently 
purchased,  ibid. 

of  a  subsequent  judgment  statute  or  recognizance  without 
notice,  to  a  mortgage  afterwards  purchased,  not  allowed, 
191. 

of  a  third  security  taken  without  notice  of  a  second,  to  a  prior 
judgment  statute  or  recognizance,  not  allowed,  ibid. 

of  a  subsequent  mortgage  without  notice  to  a  prior  judgment 
statute  or  recognizance,  against  intermediate  encumbrancer, 
ibid. 

cannot  be  effected,  where  there  are  four  encumbrances,  of  the 
last  to  the  second,  19a. 
TENANT.    Bee  Account.   Bill  qf  Interpleader.   Discovery.    Equity 
of  Redemption. 

at  will,  not  restrained  fix>m  committing  legal  waste,  332. 

from  year  to  year  restrained  from  committing  legal  waste,  ibid. 

Cbr  years  restrained  from  committing  legal  waste,  ibid. 

by  curtesy,     see  Equity  qf  Redemption. 
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in  dower,    see  EquHy  of  RedemptUnu 
for  life  may  be  reftrained  fnm  committiDg  legal  waste,  337. 
•ee  Ejviiy  tf  RedempHon*     Estate.     Mortgage.     Re- 
demytton, 
for  life  without  inspeacliment  of  waste,  may  be  restrained 

from  committing  equitable  waste,  333. 
in  taiL     see  Conversion.     Equity  of  Redemption.     Estate. 

Mortgage.    Redengation. 
in  taQ  after  possibility  of  issue  extinct,  may  be  restrsined  from 

committing  legal  waste,  333. 
to  pnedpe,  where  presumed  to  have  been  constituted,  364. 
see  Statute. 

TERMS  OF  YEJiRS, 

limitations  of  by  will,  61,  63. 
outstanding,  84. 

where  attendant,  ibid, 
attendant,  83,  et  seq. 

consequences  and  benefits  arising  from  the  doctiXBe 

relating  to,  84,  85. 
effect  of  setting  up,   in  an  action  of  ejectment,* 
relative  to  the  inheritance,  284. 

where  this  conit  inter* 
feres,  and  where  not,  385,  286. 
where  protective  of  dower  of  vendor's  wife,  and 
where  not,  388. 
see     Impediments.      Inheritance.      Surrender.       Trust. 
Trust-Term. 

TESTAMENT,  OLD  AND  NEW.    see  C&pynght. 

THIRDS  OF  WIDOWS,    see  Infant. 

THREATS,    see  Fraud. 

THREE,  AND  THREE  AND  A  HALF,  PER  CENT  BANK 
ANNUITIES.    seCiS^odL     Trustees. 

TIMBER, 

as  to  the  persons  entitled  to  when  felled,  339. 

where  par^  in  pos- 
session is  a  mere  tenant  iot  life,  ibid. 

tenant  for  Kfe  without  im- 
peachment of  waste,  330. 

after  possi- 
bility of  issue  extinct^  ibid, 
see  Committee,     Guardian*     Waste. 
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TIME, 

as  to  lapse  of  between  trostee  and  cestui  jfue  trustf  37,  550. 
may  be  of  the  essence  of  a  contract,  461. 

the   question   is  one   of 

evidence,  463. 
where  contract  is  for  sale 
of  a  reversion,  461. 

is  at  a  va- 
luation to  be  made  within  a  certain  period,  ibid. 

relates   to 
stock,  ibid, 
see  Account.  Purchaser.  Statute  of  Limitaiions.    Vendor. 
TITHES,  510,  et  seq. 

see  Account.    Bill  of  Peace.    Statute. 
TITLE, 

in  suit  for  specific  performance,  as  to  reference  of  to  a  Master 
before  hearing  of  the  same,  464. 

see  Chattels.    Purchaser.    Specyic  Perfomumee* 

TITLE  TO  LANDS, 

in  Scotland  or  Ireland,  how  question  as  to,  decided,  556,  n, 

TITLE-DEEDS,    see  Equitable  Mortgage. 

TOLERATION,    see  Statute. 

TRADE,    see  Conditions.    GoodtoSL    Specific  Performance. 

TRANSLATIONS,    see  Copyright. 

TRESPASS,    see  Account.    Distinction.    Injunction. 

TRIALS, 

at  law,  in  aid  of  this  court's  jurisdiction,  995. 

instances,    309,  310, 
311,  31s. 
where  directed  or  allowed  by  this  court,  295. 

instances,  309^ 
310,  311,  312.  317. 
upon  a  legal  title,  one  not  necessarily  conclusive,  299. 
see  Issue.    New  Trial. 
before  House  of  Lords,  reports  of.    see  Copyright. 

TRUST,  h  et  seq. 
andent,  3. 

objects  of,  24. 

what  species  of  originally  carried  into  execution  in 
Ghancerji  3. 
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modenif  ii*  17* 

whence  it  originated^  i6»  17. 

senBe  in  which  to  be  undentood,  31. 

objects  of,  34. 

of  thedifierent  descriptioni  of,  16,  17,  i8. 

general  rules  relating  to,  18,  «^  seq. 

in  respect  of  the  estate,  18. 

persons    of 
(  the  trustee  and  cestui  que  trusty  19. 

formalities 
reqmsite  to  the  raising  of,  ai. 

nature    of 
the  tnist  when  raised,  33. 
estate  capable  of  alienation,  by  assignment  or  other 
instrument  inpaiif  24,  95. 

equitable  fine,  34. 

recovery,  ib* 
devise,  35. 
as  to  descent  of,  36. 
three  forms  of  creadng,  83.  g6, 
express,  30,  et  seq. 

of  real  estate,  33. 

by  deed,  ibid. 

in  marriage  settlement,  ibid, 
purdiase  deed,  49. 
by  frill,  58. 
distinction  between  trusts  executed  and  executory, 

3i>  33. 
executed,  how  regarded,  33. 

construed,  ibid* 
in  what  instruments  limited,  ibid, 
executory,  how  regarded,  ibid. 

construed,  ibid, 
in  what  instruments  limited,  ibid, 
different  inference  made  in  respect  of  those 
in  marriage-articles  and  in  wills,  ibid.  379. 
executed  by  will,  53,  53. 

Construction  of,  53. 
executory  by  will,  53.  57. 

construction  of,  57* 

iftWe   liberal   than 
'  that  of  trust  iatecuted  by  will,  58. 
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TRUST— etrntinued. 

ezpressy  executory  by  will,  construction  of,  more  liberal  tban 
that  of  trust  executed  by  will,  instances,  58,  59,  6o* 

cases  in  which  a  more  complete 
assurance  is  to  be  made,  but  which  nevertheless  do  not  fall 
within  the  general  rule,  allowing  greater  liberty  of  construc- 
tion to  such  tnists^executoiy  than  to  trusts  executed,  60,  61. 
express,  of  personal  estate,  61. 

chattels  personal,  69. 
real,  63. 
executed  of  personal  estate,  18.  61,  et  seq. 
executory  of  personal  estate,  75,  ei  seg. 
of  accumulation,  76. 

of  personal  estate,  too  extensive,  absolutely  void,  73. 
of  accumulation  too  extensive,  where  void  only  for 
excess,  79. 

wholly  void,  8o. 
implied,  81,  e^  seq. 

arising  by  construction,  81,  82,  94,  96. 

operation  of  law,  81,  85,  94,  96. 
upon  what  instruments  they  may  arise,  81,  33. 
arising  upon  deeds,  82, 

constructive^  ibid* 

resulting,  33,  83, 

where  bep 
neficial  interest  wholly  or  partially  undisposed  of,  83. 

where  pur- 
pose either  wholly  or  partially  fiuls,  ibid, 
by  operation  of  law,  85. 
constructive,  and  by  operation  of 
law,  arising  upon  instruments  inter  vivos  not  under  seal,  94^ 

arising  upon  wiUs,  95. 

constructive, 

requisites    to,    namely, 
sufficient  words,  98. 
a  definite  subject,  98, 

lOO. 

a  certain  object,  98. 
from  the  duties  which 
the  trustees  have  to  perform,  96. 

from  the  appointment  of 
csecutocs  and  administrators,  103,  et  seq. 
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TRUSTEES— conrinufif. 

of  their  liabiliii«s  indiTidual  or  ooflective»  141. 

mutuali  159* 

in  oerUtin  instancef 

in  which  no  specH&c  directions  are  given  in  respect  of  the 
trust,  and  they  are  guilty  of  Biismanagement  or  mis^ppliGa- 
tion,  147^  et  seq* 

specific  directions  given,  and  they  are  guilty  of  mis- 
management or  misapplication,  ibid. 

specific  directions  given,  and  they  are  guilty  of  non- 
performance of  the  trusts,  and  also  of  mismanagement,  or 
misapplication,  147,  et  seq.  155. 

where  directions  explicit,  147,  ei  seq. 

not  explicit,  155. 
particular  instances  of  this  court's  control  over 

wherfe  mismanage- 
ment or  misapplication  from  motives  <^self  interest,  143. 

bom  acddent  or  negligence,  145. 

as  to  renewal  of 

leases,  140. 143.  146*  148, 149. 

sales   rf 

trust-property,  si,  147. 

"^^  investment 

ef  trust-moBies,  140. 

allowiDg 

trust-monies  to  remttn  unprodnctiv<^  146. 

lendiBff 

trust-monies  on  prhrate  securities,  ibid. 

allowing 

mist-monies  to  remain  on  private  securities^  149. 

disposing 

of  trust-monies  contrary  to  directi<m  to  invest,  148. 

varying 

investBient,  157* 


of  freehdd  estate,  leasehold  estate.  Three  per«cent  Bank  an- 
nuities. Four  per-cent  Bank  amMiities,  L(»g  annvities,  157, 

158, 159. 

Implying 

trust-property  to  their  own  advantage,  or  qpeculating  theie- 
with,  143, 144. 

consequences,  144. 
fules  of  this  court  in  relation  to  purchase  of  trust-pr«^ierty 
by>  3949  d9S^ 
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may  purchase  from  ceshd  que  frtuty  395. 

loss  by,  from  robbery  of  the  trustee  himself^  by  solicitor  or 
banker,  broker,  agent,  &c.  or  of  his  due  investment  of  stock, 
and  a  subsequent  fall  in  the  price  thereof,  145. 
depositing  trust-monies  with  their  bankers,  144.« 
where  affected  by  fluctuation  in  price  of  the  funds,  145.  148, 
156- 

reqx>nsible  for  loss  occasioned  by  mistake,  149. 156. 
as  to  acts  of  conformity  by>  i6o« 

in  executing  conveyances,  ibid, 
in  signing  receipts,  ibid, 
distinction  with  reference  to  mutual  responsibility  between  the 
case  of  express  trustees,  and  of  executors,  ibid. 

this  court  will  not  execute  a  discretioDaiy  power  eoafbred 

upon,  174. 

except  in  cases  oi  charity,  ibid, 
office  of  merely  honorary,  136. 
not  primi  Jade  entitled  to  remuneration,  ibid, 
may,  however,  indemnify  themselves  their  reasonable  expenses, 

&c.  and  of  employing  a  bailiff,  a  solicitor,  or  an  accountant,  1 37. 
as  to  remuneration  being  provided  for  by  the  person  appointing 

them,  ibid. 

the  court,  138. 
as  to  forfeiture  of  remuneration  provided  for,  by  death,  139. 
remunezatioQ  may  be  stipulated  for  with  cestui  que  trustSf  ibid, 
as  to  acceptance  ot  trusts  by>  138.     • 
effect  of  their  executing  trust-deed,  ibid, 
as  to  manner  in  which  estate  is  Construed  to  vest  in,  under 

various  modes  of  devise  upon  trust,  96,  et  teq. 
instance  in  which  may  become  beneficially  entitled,  28. 
as  to  devise  by,  of  the  legal  estate,  164. 
who  may  be  a  trustee  in  ordinary  cases,  (the  King,  a  corpora-' 

tion,)  19. 

trust  not  allowed  to  fail  for  want  of,  2o« 
of  appointment  of  by  this  court,  163.  173. 
this  court  will  not  invest  with  discretionaiy  power,  1 74. 
usual  to  insert  in  trust-deeds  power  to  appoint,  1 70. 
court  will  not  control  exercise  of  power  to  appoint,  173. 
cannot  be  appointed  by  this  court  where  the  legal  estate  is  ifi^ 
the  King  by  escheat,  forfeiture,  or  prerogative,  171. 
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TRUSTEES— eofih'ittiec^. 

appomted  by  this  court|. wher^  legal  estateis  in  atrostee^  wIh? 
is  infant,  idiot,  or  lunatic,  unknown,  who  cannot  be  beard 
of,  or  who  refuses  to  convey,  171, 173. 
as  to  conveyances  under  Statute  6  Geo.  4.  c.  74*  171,  ei  seg. 
court  will  not  direct  insertion  of  power  to  appoint,  173,  174. 
.   infant  trustee  of  real  estate,  165. 

stock,  ibid, 
found,  idiot,  or  lunatic  by  inquisition  of  real  estate,  ibid. 

stack,  167. 
trustee,  idiot,  or  lunatic,  not  so  found  of  real  estate,  166. 

stock,  167. 
departing  beyond  sea,  or  unheard  of,  absconding,  concealing, 
or  reusing  to  convey,  of  real  estate,  ibid. 

stock,  167,  168. 
'  ■  of  copyhold  proper^,  their  obligatioiis,  19. 
to  support  contingent  remainders,  41.  149,  e^  *eq. 

nature  of  their  estate,  41. 

their  duty,  150. 15a.  155* 
breach  of  trust  by,  what  con* 
stitutes,  and  what  not,  150,  151. 


quencesof,  154. 
where  not  liable  to  answer 
for  breach  of  trust,  152. 

where  this  court  will  compel 
them  to  concurin  defeating  and  where  not,  153,  154. 

al  to  extent  of  their  autho* 

ritj  independently  and  under  the  direction  of  this  court,  1  $$• 

see  AecoutU..  Dewse,    Disclaimer.    Exeadors.    Fraud. 

Interest,     purchaser.     Remainders*      Statute.     Stock.^ 

Time.     Trusts     Vendor^ 

u. 

UNCONSCIONABLE  FAR6AINS.    see  Frmid. 

UNITARIANS,    see  Charitabk  Uses. 

UNIVERSITIES     OF     OXFORD     AND     CAMBRIDGE, 

COURTS  OF.    see  Chancery. 
UNREASONABLE  AGREEMENT,    see  Fraud.    Specific  Per- 
j^brmanct* 
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UNSOUND  MIND, 

apparent  meaning  of  the  expreBsion,  213. 

see  Statute* 

USE 

before  and  after  Statute  1  Richard  3.  c.  1,  but  before  Statute 

of  Uses,  3.  5. 

could  not  be  limited  on  estate-tail,  for  life,  ot  for 

years,  3.  4.  6. 
might  itself  be  limited  in  tail,  for  life,  or  for  years,  4. 
general  rules  in  relation  to  the  estate,  5. 

persons,  6. 

formalities  to  raise,  8. 
nature  of  when  raised, 

9- 
capable  of  alienation,  10, 

devise,  ibid. 

not  subjtet  to  curtesy,  ibid. 

dower,  ibid. 

not  originally  liable  to  forfeiture,  ibfd. 

an  extent,  ibid. 

process  for  debts,  ibid. 

descendible,  and  in  what  manner,  ibid. 

objections  to  which  exposed,  and  grounds  of,  11. 

as  to  rules  relating  to  before  and  after « the  Statute  of  Uses,  9. 

since  the  Statute  of  Uses,  general  rules  in  relation  to  the 

estate,  13. 

persons,  14. 

formalities,  ibid. 

nature  of  use,  14,  15. 

may  be  limited  on  estate-tail  or 

for  life,  but  not  on  estate  for  years,  13,  14. 

cannot  be  limited  on  copyhold 

estate,  13. 

how  executed  by  the  Statute  of  Uses,  14, 15. 

decision  that  use  could  not  be  limited  upon,  16. 

advantages  derived  from  doctrine  relating  to,  i8. 

resulting,  8.  15.  83. 

see  Charitabk  Uses.  Cansideratum.  Contingetd.  Dedaration, 
Feoffee*  Feoffment.  Fidudary'estate*  Future,  Grant.  Limi" 
tations.  Powers.  Shifting.  Statute. 

USURY,  see  Discovery.    Lato.    Perpeiuation  of  Testimony. 
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V. 


VENDOR, 

if  contract  valid,  regarded  in  equity  fiom  time  of  agreement 
88  trustee  of  property  for  purchase,  and  as  owner  of  the  pur- 
chase-money, 95*  446,  447* 

{f  contract  valid,  and  particular  time  fixed  for  con^ledon  of 
contract,  entitled  therefirom  to  interest  on  purchase-^noneyy 

446,  447- 

and  no  time  fixed  fliom  completion,  may,  in 

equity,  firom  time  of  contract,  dispose  of  his  interest  in  the 

purdiase-money,  447. 

heir  of,  bound  by  his  agreement  to  seU,  448. 

see  Account.    Name.    Purduuer.    Representatioes* 

VERDICT,    see  Lm. 

VESTING.    %ee  Legacy.   Personal  Eitate.    Trua-Estate. 

VISITOR  OF  A  CHARITY, 
who  may  be,  934. 
his  power,  935. 

VISITATORIAL  POWER  of  this  Court  in  relation  to  Charities 

334iS35« 
VOLUNTARY,    see  Qmo^aneei.    Deedi. 

VOLUNTEER,    see  EquiHes.    Equity  of  Jtedemption, 

W. 

WALES,  courts  of.    see  Chancery. 
WARD  OF  COURT, 

improvident  marriage  of,  consequence  as  affecting  the  parties 

concerned,  ta7,  stf  seq. 
see  C^ncery.   Fraud.    InfaM^    Settlement. 
WASTE,  3^7fetMeg. 

legal,    see  Injunction. 

equitable,  by  cutting  sapUns,  young  trees»  underwood,  oraa* 

mental  timber,  &c.  334, 335. 
must  not  be  wanton  or  malicious,  333,  334. 
in  respect  of  ecclesiastical  property,  328,  note, 
by  sowing  land  with  pernicious  crops,  331,  note, 
see  Account,     Discovery.    Distinction.    Injunction.    Perpetu* 

0lion  qf  Testimony.  Statute. 
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WATER-COMPANY 

quieted  in  possonon  of  their  pipet,  345,  n. 

WATERCOURSES,    see  Perpetuation  of  Testimony. 

WAVER 

in  relation  to  the  performance  of  agreementSi  460,  461,  463. 
of  penalty,    see  Discovery. 

WAYS,    see  Perpetuation  of  Testimony. 

WEAKNESS  OF  MIND,    see  ImbecUity. 

WELSH  MORTGAGES,  176. 

relief  alforded  to  mortgagee  upon,  ig6. 

WHEN,    see  Legacy. 

WIDOW,    fiee  Assets.    Election.    Jointure.    Trust-Term. 

WIFE,  see  Consent.  Fraud.  HuAand.  Married  Womtm.  Pin^ 
money.  Power*  Separation.  Specific  Performance.  Statute. 
Surrender. 

WILL 

rales  Off  oonstnictioB  o(  53,  et  $eq. 

as  to  manner  of  proof  of  against  heir,  upon  an  issue  from  this 

court,  «97,  398. 
obtained  bj  fraud,  488. 

how  fact  ascertained,  ibid. 

where  of  real  estate, 
ibid. 

of  personal  es- 
tate, 488, 489. 
mistake  in  relation  to^  491. 

as  to  rectifying  same^  ibid, 
where  void  upon  the  fitce  of  it,  S5' 

see  Devise*  Express  Trusts.  FormalUies.  Intent.  Lamv, 
Limitations.  Mistake.  Trusts  executed.  Trusts-exo* 
cutory.     Wife.    Words. 

WISH,    see  Words. 

WITNESS,    see  Discovery. 

WITNESSES,  EXAMINATION  OF 

at  law,  upon  interrogatories,  when,  370. 
in  equity,  de  bene  essCf  371. 

when  out  of  the  jurisdiction,  378. 
when  within  the  jurisdiction,  but  their  testimony  is 
likely  to  be  lost,  373,  et  scq. 
X  X  4 
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WITNESSES,  EXAMINATION  OF^^^canHnued. 
as  an  instance  of  witness  being  aged,  272. 

in  dangerous   state  pf 
healthy  273. 
sole  witness  to  a   material 

&ct,  ibid. 
about  to  leave  jurisdictioD, 
ibid, 
eiainined  de  bene  tue^  as  to  cross-examination  of,  278,  279, 
280. 

as  to  publication  of  their  evidence, 
278. 
see  DisHndum. 

WITNESSES,  TESTIMONY  OF 
when  perpetuated,  273,  ef  seq. 

as  to  the  nature  of  the  interest  of  the  par- 
ties, 274. 
it  must  be  present  actual  interest,  ibid, 
instances  in  relation  to  Intimacy,   274^ 

ars- 
on behalf  of  a  person  in  possession,  275. 

not    in   possession, 

a74- 
as  to  the  subject-matter  of  fiiture  litiga* 

tbn,  276. 

hereditaments  corporeal,  ibid, 
incorporeal,  276, 277. 
personalty,  277. 
there  must  not  be  any  present  right  of 
action,  278. 
in  perpetuation  of  testimony,  as  to  cross-examination  of,  279, 
280. 

as  to  publication   of  their   evi- 
dence, 278. 
see  DistincHan*    Perpetuation  nf  Testimony. 

WITNESSES,  ' 

examination  of,  to  prove  will  of  real  estate  in  Chancery^  279. 

WORDS, 

of  limitation  and  of  purchase,  40. 
construction  of,  in  a  will,  54* 

when  they  m^y  be  controlled  in  effect,  tranqwsed,  rejected,  or 
supplied  in  a  will,  54,  55. 


i 
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WORDS— <ontffitted 

what  sufficient  to  raise  a  trust,  96. 

constructive  trust  (as  of  testator's 
confidence,  desirey  request,  wish,  entreatj,  reaHnmendadon^ 
hope,  or  having  no  doubt),  g8,  99. 


Y. 


YOUNGER  CHILDREN,    see  Trusi'Ttrm. 


THE   END. 


Luke  Hansard  and  Sons, 
near  LincolnVIun-Fields,  London. 
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ERRATA. 

Pkge  ziL  imc  10, dj^frtAewoiYl, which, tfuerf  "they." 

—  t04t  itn«i  19  and  ao,/or  the  word,  instnuneiiU,  read  "  initnimeiit"^ 

Kiie  1,  of  note  (m),  After,  p.  inaert  M, 

—  168,  ItM  6,  of  note  (f),  after,  £s  parte,  AU"Oiltett.'' 

—  9^noU{t),  for,  ips.  read*' 9od,c** 

—  S03,  Ime4,farthe  word  prosecution,  read  **  pnfeation" 

Une  16,  dek  word  "  the." 

16;  <|^  the  ipord,  in,  iiiterf  « the." 

—  310, 2ine9,ofnote(0*after,  p-mierfsis." 

—  316, 2tfie  10,  for  the  ward,  orders,  read  **  order." 

—  35a,  KMe  S4,/0r  tfte  i00Ri,  which,  read  «<  these." 

note  Cf),  after  C.  C.  tniert "  106." 
--   366,  UutUne  but  ^tfirihe  wordi,  eoncealnetits  amount,  read  " conoealnicnt 
amonnts." 

—  45a,  Ime  17,  far  the  ward,  contracts,  read ''  contract." 
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AJ^fD* 

Anoeison« 

Andrews, 

Baniardislon» 

Sarnesy 

Bendloe* 


<  —  I 

List  of  Reports  from  which  this  Pigest  has  been  compiled : 


Clayton, 

Coke, 

Comberbach, 

Comyns, 

Croke, 

Davies, 


Benloe  and  Dalison,  Dyer, 
Blackstone,  Sir  Wm.  Fitsg^bbon, 
Bridgman,  J.  Foley, 

Bridgroan,  Orl.  Fortescue, 

Brownlow  Be  Ooldes>  Foster, 

borough.  Freeman, 

Balstrode,  Gilbert, 

Bnnbnry,  Godbolt, 

fiarrow,  Goldsboroagb, 
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Cartbew,  HoJt, 

Ca.     temp.     Hard-  Hnttdn, 

wicke,  Jenkins, 

Cases  of  Practice  in  Jones, 


Kebie, 

Keilwey, 

Kelyng,  J. 

Kelynge,  Sir  Wm. 

Kenyon, 

Latch, 

Leonard, 
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I^y, 
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ModemX    • 

Moore, 

Noy, 

Owen, 

Palmer, 

Parker, 

Plowden, 

Polleifen, 

Popham, 


Practical    Caiei  tn 
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Year  Books, 
Yelverton. 


C.  P.  Jones,  Sir  Wm. 
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ample  guide  to  the  foundation  <f  the  modem  Reports, 
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New  Reports, 

Pricey 
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Wilson; 
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